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PREFACE. 


Having  had  the  honor  to  bo  appointed  in  June,  1865, 
Reporter  of  the  Decisions  of  the  Supreme  Court  of  this  Pro- 
vince, by  the  then  Lieutenant  Governor,  Sir  Richard  Graves 
MacDonnell,  C.  B.,  my  first  efforts  were  directed  to  the 
publication  of  such  of  the  decisions  of  the  previous  five 
years,  (during  which  there  had  been  no  official  Reporter),  as 
were  of  permanent  value,  and  as  it  was  possible  to  obtain.  I 
accordingly  wrote  to  the  Judges,  desiring  their  Lordships  to 
furnish  me  with  such  of  their  written  judgments  during  the 
period  named,  as  were  of  abiding  importance.  The  result  is 
seen  in  some  six  hundred  pages  of  the  present  volume. 

The  preparation  of  these  decisions  for  the  press  proved  to 
be  a  much  more  formidable  task  than  I  had  anticipated.  In 
the  first  place  the  decisions  were  numerous,  and  most  of  them 
very  lengthy.  In  addition  to  preparing  a  marginal  note  to 
every  case, — a  work  of  no  small  labor,  difficulty,  and  delicacy, 
— superintending  the  publication  of  the  judgments  and  verify- 
ing all  the  references  to  authorities,  I  was  obliged  in  many 
cases  to  prepare  an  abstract  of  the  pleadings  and  evidence,  in 
order  to  make  the  report  of  the  judgments  more  intelligible. 
The  preparation  of  these  abstracts  involved  often  a  long  and 
tedious  search  for  the  necessary  material  at  the  offices  of  the 
Counsel  engaged  in  the  various  causes,  at  the  Prothonotary^s 
office,  or  among  the  papers  in  possession  of  some  of  their 
Lordships.  How  I  have  succeeded  in  the  task  will  be  best 
ascertained  by  an  examination  of  the  book  itself. 

As  will  appear  from  what  has  been  already  said,  the  back 
decisions  which  I  have  published  are  almost  entirely  such  as 
have  been  considered  by  the  Judges  as  of  permanent  import- 
ance.   I  have,  however,  published  two  or  three  others  on  my 
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ovrn  responsibility,  because  the  principles  which  they  con- 
tained, although  treated  by  the  Court  as  firmly  settled, 
seemed  to  me  to  be  imperfectly  known  or  understood. 

Beside  the  back  decisions  of  the  Supreme  Court  during 
nearly  five  years,  this  volume  contains  several  important 
Admiralty  decisions  delivered  during  the  same  period,  by  the 
late  Judge,  the  Hon.  Alexander  Stewart,  C.  B.,  now  deceased, 
and  the  present  Judge,  the  Hon.  Sir  William  Young.  The 
volume  also  contains  a  portion  of  my  own  proper  work,  being 
the  reports  of  the  arguments  and  decisions  of  the  Supreme 
Court  during  the  first  six  months  subsequent  to  my 
appointment,  which  alone  occupy  upwards  of  two  hundred 
pages. 

As  this  book  may  fall  into  the  hands  of  non-professional 
readers,  and  as  the  continuance  of  these  Reports  must  depend 
on  the  wisdom  and  liberality  of  the  Provincial  Legislature,  it 
may  not  be  amiss  to  make  a  few  remarks  on  the  value  and 
importance  of  Law  Reports,  not  only  to  the  Profession  (by 
whom  their  worth  is  well  understood),  but  also  to  the  whole 
Public,  whom  they  really  concern  much  more  than  the 
Profession  itself. 

The  value  and  absolute  necessity  of  authentic  reports  of  the 
decisions  of  the  Superior  Courts  may  be  enforced  by  a  variety 
of  arguments,  but  the  strongest  argument  in  their  favor  has 
always  seemed  to  me  to  be  that  these  decisions  form  a  part  ot 
the  law  itself,  and,  as  ignorantia  legis  neminem  excusat  (ignorance 
of  the  law  excuses  no  man),  it  is  dangerous  for  any  to  be 
ignorant  of  them.  When  a  principle  is  once  clearly  settled 
by  judicial  decisions,  it  is  as  binding  as  the  Statute  Law. 
The  meaning  of  the  Statute  Law  itself  is  often  settled  by  such 
decisions.  Several  instances  of  this  kind  will  be  found 
reported  in  this  volume.  No  one  doubts  the  propriety  and 
necessity  of  a  legislative  provision  for  the  publication  of  the 
Statute  Law.  Why  should  there  be  any  doubt  as  to  the 
necessity  of  a  similar  provision  for  the  publication  of  what 
constitutes  a  large  and  most  important  part  of  our  Common 
Law,  namely,  the  decisions  of  our  own  Superior  Courts  ? 
Without  the  aid  of  a  Reporter,  of  course  these  decisions 
cannot  be  generally  known. 
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I  may  add  on  this  point  a  few  sentences  from  a  work  of 
one  of  my  learned  predecessors,  the  author  of  several  volumes 
of  House  of  Lords  Reports.  The  importance  and  necessity 
of  Law  Reporting  are  so  well  stated  in  these  sentences^  that  I 
think  I  may  be  excused  for  transcribing  them. 

The  learned  author  says: — "If  law,  having  attained  its  per- 
fection as  a  science,  is  stationary ;  if  being  exempt  from  the 
condition  of  all  human  things,  it  is  unaffected  by  the  impres- 
sion of  external  circumstances,  and  yields  nothing  to  the 
change  of  manners  and  opinions,  or  to  the  more  pressing 
ezigency  of  the  necessities  of  human  intercourse.  Reports  are 
DOW  and  have  been  for  ages  useless.  But  if  new  rules  of  law 
arise  out  of  new  combinations  of  fact;  if  old  rules  are  modified 
or  changed  for  the  purpose  of  being  adapted  to  the  corres- 
ponding changes  of  society ;  if  there  is,  among  the  doctrines 
of  law,  sufficient  uncertainty  to  admit  of  a  latitude  and 
di?erditj  of  opinion  among  those  who  preside  in  the  Courts  of 
Jodicatare,  and  administer  the  law ;  these  are  matters  fit  to  be 
known,  and  of  too  much  practical  importance  in  the  adminis-t 
tration  of  human  affairs  to  be  overlooked  or  neglected;  for 
they  may  concern  the  lifey  the  /ame,  and  the  fortune  of  every 
iudividaal  in  society."     (1  Bligh's  JReporiSy  Prefacey  p.  4). 

The  pecuniary  value  of  Law  Reports  to  the  public  at  large 
was  strikingly  illustrated  shortly  after  my  appointment.  An 
action  was  brought  by  a  man  in  the  country  to  recover  posses- 
sion of  lands.  His  claim  was  keenly  contested,  a  large  number 
of  witnesses  examined,  and  the  trial  occupied  several  days. 
The  jury  found  a  verdict  against  him,  and  the  case  was  subse- 
quently brought  before  the  Court  in  banco  on  a  rule  to  set  aside 
the  verdict.  His  Counsel  (who  is  a  prominent  member  of  the 
Bar)  on  opening  the  rule,  was  informed  by  the  Court  of  a  de- 
<^iBion  delivered  some  years  previously,  in  which  the  point  for 
which  he  was  contending  was  settled  against  him ;  and  he 
f<Blt  himself  compelled  to  abandon  bis  rule.  Had  this  decision 
'^u  generally  known,  at  or  shortly  after  its  delivery,  this 
^u  would  have  been  saved  an  utterly  useless  expense  of 
*^^6ral  hundreds  of  dollars,  beside  the  loss  of  his  own  time, 
^9  ill  feeling,  and  all  the  other  evil  consequences  of  long  and 
^'^''^'^g  litigation. 
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Some  persons  may  object  to  the  length  of  some  of  the 
decisions  in  this  volume.  I  can  only  say  that  the  written 
judgments  (which  are  the  most  lengthy)  are  reported  exactly 
as  delivered,  and  that,  whatever  may  be  done  in  the  future,  I 
have  not  hitherto  felt  myself  at  liberty  to  curtail  such  judg- 
ments. I  think,  however,  that  it  will  be  absolutely  necessary 
hereafter,  where  the  decisions  are  very  lengthy,  to  publish 
only  the  substance  of  them. 

I  have  endeavoured  to  discharge  to  the  utmost  of  my 
ability  the  important  duty  entrusted  to  me  by  the  Government 
and  the  Legislature.  The  duty  of  a  Law  Reporter  is,  under 
any  circumstances,  and,  even  with  the  highest  encouragement 
and  patronage,  an  anxious,  laborious,  and,  with  regard  to  his 
professional  reputation,  a  momentous  one.  The  taking  of  the 
short-hand  notes,  the  digesting,  compressing,  selecting,  and 
revising  the  matter,  the  care  and  study  required  not  to  omit 
any  material  statement  or  fact  which  forms  an  ingredient  of 
the  judgment,  and  is  part  of  the  land-mark  to  future  deci- 
sion, constitute  an  amount  of  severe  labor,  which  none  but 
those  who  have  condemned  themselves  to  it  can  easily 
conceive. 

I  think  it  is  not  the  slightest  exaggeration  to  say,  as  has 
been  publicly  stated  by  His  Lordship  the  Chief  Justice,  that 
the  work  of  our  Supreme  Court  has  increased  nearly  four 
fold  within  the  last  fifteen  or  twenty  years.  As  a  matter 
of  course  there  has  been  a  corresponding  increase  in  the  work 
of  the  Reporter  of  the  Court.  Ev-en  since  my  appointment 
my  work  as  Reporter  of  the  Supreme  Court  has  nearly 
doubled.  I  have  not  confined  myself  to  that  Court  alone,  but 
have  also  reported  for  the  Vice  Admiralty  Court  and  Divorce 
Court. 

I  could  not  afford  to  abandon  all  other  engagements, 
but  I  have  conscientiously  given  to  this  work  a  very  large 
proportion  of  my  time, — all  the  time  that  I  could  possibly  spare 
from  other  absolutely  necessary  duties.  Some  idea  of  the 
magnitude  of  a  portion  of  my  labors  may  be  formed  from  the 
statement  of  the  fact  that  I  have  not  unfrequently  spent  an 
entire  day  in  the  Law  Library,  verifying  the  references  to 
authorities  in  one  single  judgment;  and  that  I  have  always 
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carefollj  read  three,  and  generally  four  proofs  of  every  page 
of  the  matter. 

I  may  here  remark  that  in  the  various  references  to  autho- 
rities throughout  the  work  where  no  particular  edition  is 
mentioned,  the  Law  Library  edition  is  that  indicated. 

I  may  also  state  that  all  the  Rules  of  Court  now  in  force 
will  be  found  at  the  end  of  the  volume. 

ITo  one  regrets  more  than  myself  the  delay  in  the  publica- 
tion of  this  volume,  which  has  arisen  mainly  from  circum- 
itances  beyond  my  control.  If  sufficient  encouragement  is 
afforded,  I  intend  to  commence  immediately  the  publication 
of  a  second  volume,  which  will  bring  up  the  reports  of  the 
decisions,  etc.,  to  about  the  present  time,  and  which  will  be 
completed  at  the  earliest  possible  period,^-certainly,  I  trust, 
before  the  close  of  the  present  year. 

In  conclusion,  I  have  to  express  my  warmest  thanks  to  the 
Jadges,  and  to  every  member  of  the  Profession  with  whom  I 
kave  had  occasion  to  confer  in  the  progress  of  my  labors,  for 
their  kind  sympathy,  constant  encouragement,  friendly  coun- 
tenance and  cooperation.  I  have  especially  to  acknowledge 
my  indebtedness  to  His  Lordship  the  Chief  Justice,  to  whose 
manQscript  note  book  of  the  arguments  and  decisions  I  have 
had  free  and  ready  access,  and  from  whom  I  have,  especially 
in  the  preparation  for  the  press  of  the  back  decisions,  derived 
invaluable  aid. 

With  these  remarks  I  submit  this  work  to  the  kind  con- 
sideration of  the  Legislature,  the  Profession,  and  the  Public 
en  whose  liberal  support  the  continuance  of  the  undertaking 
"oust  depend. 

ttOifax,  N.  S.,  April,  1870. 


TABLE  OF  CASES. 


Allan  r.  Caswell, 405 

(  Abrtent  or  abjKsoudiug  debtor— Xflidavll— Execution— Practice.) 

Allan  et  al.  i\  Mclleiiey 120 

(Joint   speculation — Beoewal  by  one  of  the   parties — Mainteoauce  and 
Champerty.) 

Alma,   The 789 

(Salvage,  apportionment  of— Salvage  service- Practice.) 

i3aiinerman  et  al.  r.  FiiUerton 200 

(Interest  on  good^  sold  on  credit— Usage  of  trade.) 

Bennett  r.  Murray 614 

(Award,  coujitruction  of-  Parol  evidence — Receipt.) 

BowcrH  v.  Iliitcliinson c 679 

(Libel — Sufficiency  of  Count— Innuendo.) 

Drush  V.  jEtusL  Insurance  Company 459 

(Insurance  policy,  who  niny  sue  on— Preliminary  proofs.) 

Burrows  r.  Isener 371 

(Execution  ixflued  iu  life-time  of  defendant  may  be  enforced  by  levy  after 
hill  doaUi.) 

Burrowes  r..  Isnor 686 

(Execution  againstexecutor  or  administrator — Insolvent  estate — Practice.) 

Gaboon  et  al.  v.  Morrow 148 

(Merchant  Shipping  Act,  1S54— Effect  of  execution  against  vessel— Addition 
of  plaintiff  at  trial.) 

Chipman  v.  Ritchie 710 

(Action  on  promissory  note— Pleading— Setting  aside  pleas— Practice.) 

City  of  Halifax  v,  McLearu 689 

(City  Building  Act— Practice.) 

City  of  Petersburgh,  The 814 

(Seamen^H  wages— Special  contract— Jurisdiction  of  Vice-Admiralty  Courts 
— Fractiue.) 


11  TABLE   OF  CASES. 

Cordelia,  The  and  The  Osprey 772 

(ColliHion.  rule  where  both  vessels  in  fuull— Merchant  ShippingAct,  con- 
struction of.) 

Coulson  V.  Sangster  et  al 676 

(Mercantile  Law  Amendment  Act,  1865 — Construction  of  section  7.) 

Cowling  V.  LeCain 717 

(Irregularity  in  drawing  jury— New  trial— Practice.) 

Cozens  r.  Wier  et  al 123 

(Demurrer— Plea  of  release  of  action— Agreement  to  accept  third  party  as 
paymaster.) 

Crowell  V.  Qeddes 184 

(Change  of  voyage— Intention  to  deviate— Difference  between.) 

Cunningham  v.  Hadley 530 

(Trespass  to  dwelling-house  -Striking  window-sill — Abusive  language — 
Damages.) 

Dodge  V.  Turner 1 

(Contract  for  sale  of  land— Specific  performance.) 

Dunphy  et  al.  v.  Wallace ! 383 

(Estate  funds,  payment  of  into  Court  by  executor  and  trustee— Practice.) 

Evens  v.  City  of  Halifax HI 

(Trespass— Liability  of  City  and  other  public  bodies.) 

Fairbanks  v.  Roles 13 

(Ejectment- Defence  as  to  part  of  land  claimed— Discontinuance  by  plain- 
tiff as  to  residue — Costs.) 

Foster  V.  Fowler  et  al.. 753 

(Deeds  by  father  to  son— Alleged  fraudulent  conveyance— Equity  rules.) 

Freeman  v,  Harrington  et  al 350 

(Replevin  for  timber— Joint  possession  by  plaintiff  and  defendants  of  land 
on  which  cut.) 

General  Rules ^ 831 

Gibson  v.  Kiley 794 

(Affidavit  to  set  aside  pleas*  by  whom  to  be  made— Practice.) 

Gilpin  v.  Sawyer 534 

(Trust  Ainds,  how  they  may  lose  that  character.) 

•Grant  vs.  Johnson  et  al., 493 

(Personal  contract,  what  constitutes— Executor  not  liable  on— Will.) 

Greenfield,  Overseers  of,  v.  Goshen,  Overseers  of 695 

(Order  af  Justices  for  removal  of  paapers— Appeal— Practice.) 


•  •  • 


TABLE    OF    CASES.  HI 

Hawkins  v.  Baker  et  al 419 

(Pablic  highwty^Dedieation,  what  constitutes— G^l-de-^ac.) 

Hennessv  r.  New  York  Mutual  Marine  Insurance  Co. . . .   259 

( Terminus  a  quo  of  voyage— Usage  of  trade.) 

Hill  r.  Archbold 452 

(Fraud  must  be  specially  pleaded— Practice.) 

Hunt  r.  Harlow 709 

(Setting  aside  capias— Affidavits— Practice.) 

Hutchinson  v.  Witliam  et  al 640 

(Sale  of  mortgagor's  intere>t  in  lands,  where  only  contingent,  discretionary 
with  Court  of  Equity). 

Keane  et  al.  v.  Sharp 540 

(Notice  of  trial,  caption  of— Practice.) 

Ladds  r.  Elliott  et  al 703 

(Reple\in— Distraint— Practice— Notice  to  quit— Tenancy  at  increased  rent.) 

Lake  r.  Lawson 668 

(Pleadings,  what  they  must  contain— Payment  into  Court.) 

Lane  v.  Dorsaj •    575 

(Reple\in— Construction  of  Bev.  Stat.  (2nd  series)  Chap.  130,  Sec.  171). 

Lawson  et  al.  v.  Salter  et  al 79,    731 

(Composition  deed— Acceptance  of  dividend  by   creditors  not  signing, 
effect  of.) 

Leary  v.  Saunders  et  al 17 

(Trespass— Public  highway— Substitution.) 

Lordly  v.  Beckwith 632 

(Set-off— Rule  as  to  at  common  law  and  in  equity.) 

Malone  r.  Duggan 697 

(Setting  aside  judgment  by  default— Affidavits,  by  whom  to  be  made,  ftc.) 

Martin  et  al.  r.  Barnes  et  al 291 

(Alleged  mortgage— Presumption  of  existence  of  seals.) 

McDonald  et  al  v.  McKinnon  et  al 527 

(ESectmenfr— Proof  of  will— Half-blood.) 

McGregor  r.  Patterson 211 

(Replevin  tor  property  seized  for  non-payment  of  school  ratet— Female 
voters.) 

McE[ay  et  al.  v.  Annand 247 

(Willy  eonstmctioii  of— Rale  in  Shelley's  case.) 


IT  TABLE   OF   CASES. 

McKay,  In  Re  Estate  of 131 

(Payment  of  legacies  out  of  real  estate — Construction  of  Probate  Act.) 

Memoranda 246,  366,  458,  525,  814 

Morton  i\  Campbell 668 

(Rule  as  to  entry,  &c.,  of  causes  for  argument— Practice.) 

Nelson  i\  Connors 40G 

(Amendment — Common  law  Writ  converted  into  Summons  in  Equity.) 

Nova  Scotia  Land,  and  Gold  Crushing  and  Amalgamating 
Company  (Limited)  v.  Archibald  Bollong.  Idem  v, 
Neal  Bollong 723 

(Witness  fees  in  similar  suits  for  trial  at  same  time — Practice.) 

Nova  Scotia  Telegraph  Company  v.  American  Telegraph 

Company •/. , 426 

{"  Dollars  and  cents  of  United  States  currency/'  meaning  of  words.) 

Orange  et  al.  v.  McKay 444 

(Sale  of  ship-wrecked  vessel— Moral  necessity— Title.) 

O'SuUivan,  In  re  Estate  of 549 

(Will,  construction  of— Estate  for  life  or  cstute  in  fee— Power  of  Probate 
Court.) 

Queen  The,  v.  Burdell  et  al 126 

(Alien  defendants— Jury  de  medietate  /^n^wof— Alien  jurors.; 

Queen,  The  r.  The  Chesapeake  and  Cargo 797 

(Admiralty  Judge,  power  of  to  direct  parties— Captor's  right  to  prize,  how 
lost— Pirates— Admiralty  Practice.) 

Queen,  The  i?.  Cudihey 701 

(Estreating  recognizance— t^racUce.) 

Queen,  The  t?.  Ross..? 683 

(Indictment  for  peijury  held  bad— Allegation  of  materiality— Practice.) 

Kiplcy  r.  Baker 23 

(Cutting  of  canal  or  trench— Parol  license— Revocation.) 

Bisser  v.  Hart  et  al • 727 

(Verdict  against  evidence  and  Judge's  charge— Reducing  damages— Prac- 
Uce.) 

Salter  v.  Hughes 409 

(ESectment— Alienage— Escheat,  rule  as  to.) 

Simpson,  In  Re  Estate  of.^  / 817 

(Estate  tail— Construction  of  Revised  tHatutes,  (second  series),  chap.  112.) 


TABLE    OF    CASES.  V 

Slaj'ter  r.  Johnston  et  al 502 

(Building  Society  mortgages — Construction  of  rale  as  to  redemption.) 

Smyth  r.  McDonald  et  al 274 

(i^}ectment~  Ad  verse  possession,  extent  of— Possession  against  Crown.) 

Sommerville  r.  Morton  et  al 50 

(Will, construction  of— Meaning  of  words  *'  Protestant  Orthodox  Minister.*') 

Spence,  In  Re *.. 333 

(Corporation,  power  of  to  remove  its  own  members— 5**^  WarrantOt  prac- 
tice relative  to.) 

Thome  v.  Shaw 542 

(Verdict  against  evidence — Rule  as  to  affidavits  on  which  rule  obtained.) 

Tupper  V.  Livingston 667 

(Reviror— Rev.  Statutes,  chap.  134,  sec.  135,  construction  of— Presumption 
of  death.) 

•   • 

Twining  r.  Stevens *,.% 366 

(£;)ectment— Rule  where  the  position  of  natural  boundaries  cannot  be  as- 
certained, etc) 

Wallace  T.  J.,  In  Re ;./ 525 

(Certiorari,  rule  as  to  granting— Practice. 

Wallace  T.  J.,  In  Re 654 

(Contempt— OtTensive  letter  wriiten  to  Judge  by  Barrister.) 

Woodworth,  In  Re  Estate  of ; , 101 

(Will,  construction  of— Meaning  of  word  "  heirs.**  . 

Zink  r.  Zink 721 

/Costs  of  the  day  refused  under  peculiar  circumstances— Practice.) 


ERRATA. 


Page  96,  line  11,  for  ''Sadlier  v.''  read  ''Sadler  and.'' 

"  104,  line  27.  for  •'  L.  &  E."  read  "  Law  &  Eq.  Rep.'' 

•'  109,  \tk%%  line  but  one,  after  "  J.  W.  Ritchie''  add  "  Q.  C." 

**  153,  line  6,  for  *•  L.  &  E.  9.  R."  read  "  Law  &  Eq.  U^?{^P 

"  227,  line  29,  for  "  wil »»  read  *'  will." 

•<  235,  line  3,  for  '•  28rd  and  25th  "  read  *»  2Gth  and  28th.'' 

•*  287,  lines  U  and  15,  for  '*Phalen  v.  Phalen''  read  "  Phelan  v.  Phelan^ 

"  J17,  in  the  marginal  note,  for  "  Aei "  read  "  Act." 

**  322,  line  30,  for  **  nuUa^  read  **  nulla:' 

*'  856,  line  9,  after  the  word  '*  maintainable  "  in.^ert  **  unless." 

*•  406,  line  U,  for  **AtcC9y''  read  "X  W,  White." 

line  15,  for  •*A\  W,  WJute"  read  ''McCoy:' 

**  418,  last  line,  insert  **  as"  at  the  beginning  of  the  line. 

"  421,  line  19,  for  "defendents"  read  **  defendants." 

*«  428,  line  16,  for  "Barraelough  "  read  '*Barraclovgh:* 

"  426,  last  line  but  one,  for  *-J.  B,  Ritchie"  read  "J.  W.  Ritchie,  Q.  C' 

**  433,  last  line  but  four,  for  '^Meyers"  read  "Meyer:' 

•*  473,  line  12,  for  "  Carnegie"  read  »*  Carnegie:' 

line  21,  for  "  Femer"  read  *' Fenner:' 

"  566,  line  4,  for  "  1  Ves.  Len."  read  *»  1  Vesey  Senior." 

"  667,  marginal  note,  for  '*  services  "  read  "  8er\'ice." 

"  668,  margioal  note,  first  line,  after   *Ms"   insert   "not." 

line  11,  alter  •*  affidavits"  insert  **  accounting  for  the  delay." 

**  710,  marginal  note,  last  line  but  eight,  for  **  olous  "  read  **  frivolous." 

•*  789,  marginal  note,  line  20,  between  **to  "  and  "  locality  "  mscrt  '•  a." 

"  837,  line  20,  for  •'  1863  "  read  "  1869.'' 
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Page  iii,  line  20.  omit  "  1." 
♦*     vlii,  last  line  but  four,  omit  "  be." 

last  line  but  two,  for  **  proceediuge"  read  "  proceedings." 
"    ix,  last  line  but  two,  for  **  counts  "  read  "  count." 
**    xi,  line  28,  for  "mortgager"  read  "mortgagor." 
•*    xvii,  line  2,  for  "  Sstaee  "  read  '•  Estatt:' 
"    xix,  line  15,  betw^een  "  to  "  and  "  locality  "  insert  "  a." 
«    xxiii,  line  23,  for  "  civic"  read  "  civil." 

last  line  but  three^  for  "  snm  "  read  "  sum." 
"    XXV,  Ime  19,  for  "  (he  "  read  "  re." 
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The  Judges  who  uflnally  sat  in  Banco  in  this  Term,  were 

Youxo,  C  J".  DesBabkes,  J. 

Bliss,  J.  Wilkins,  J. 

DODD,  J. 


DODGE   versus  TURNER.  December^ 

T^  hj  written  contract,  agreed  to  sell  to  D.  a  farm  for  £200.  bat 
snboeqnently  refnaed  to  execute  the  deed.  D.  brought  a  snit  for 
specific  performance,  to  which  T.  pleaded  several  pleas,  attacking 
the  agreement  on  varions  grounds,  but  raising  no  distinct  isane  of 
circnmTention  or  fraud,  though  by  way  of  recital  to*  his  fifth  plea 
be  stated  that  he  had  been  overreached,  and  that  D.  had  by  undue 
adrantage  endeavored  to  obtain  his  property  for  an  inadequate  con- 
sideration. The  jury  found  that  T.  was  not  incapable  of  making 
a  provident  bar^in — that  the  agreement  was  duly  explained  to 
him  at  or  before  its  execution — that  D.  did  not  depreciate  the  value 
of  the  farm  to  him,  knowing  it  to  be  of  greater  value  than  the 
amount  of  the  purchase  money,  but  they  also  found  the  value  of  the 
fkrm  to  be  £250,  and  that  D.  had  enjoined  on  T.  secrecy  as  to  the 
bargain. 

Held,  by  Young.  CJ.,  Dodd.  DeaBarres,  and  Wilkins.  JJ.,  (Bliss,  J., 
dissenting),  that  D.  was  entitled  to  a  decree  for  specific  perfohn- 


Bj  Bliss,  J.,  that  he  should  rather  be  left  to  his  remedy  by  action 
for  damages  for  breach  of  the  contract. 

THIS  case  was  argued  early  in  the  term  by  J.  TF. 
Ritchie,  Q.C.,  for  plaintiff,  and  S.  L,  Morse  for  de- 
fendant. The  facts  appear  suflBciently  in  the  judgments  of 
Young,  C.J.,  and  of  Bliss  and  Wilkins,  J.J. 

YoxrsQ,  CJ. — In  this  case  the  plaintiff,  S.  H.  Dodge, 
eluiins  from  the  defendant,  Wtn.  Turner,  the  specific  per- 
formance of  a  written  agreement,  made  on  the  27th  Janu- 
iiy,  1859,  for  the  purchase  of  defendant's  farm  at  the  sum 
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1860.  of  £200.  Under  this  agreement  the  plaintiff  entered  into 
DoDOK  possession  of  the  farm,  but  in  a  short  time  was  obliged  to 
TuRNBR.  leave  it,  as  the  defendant  became  dissatisfied  with  the  bar- 
gain, and  refused  to  execute  a  conveyance.  This  suit  was 
therefore  brought  for  specific  performance,  and  the  defend- 
ant put  in  five  several  pleas  attacking  the  agreement  on 
various  grounds,  but  raising  no  distinct  issue  of  circumven- 
tion or  fraud.  Mr.  Justice  Wilkins,  before  whom  the  cause 
was  tried  in  the  last  June  term  at  Annapolis,  extracted  the 
issues  from  the  pleadings  in  the  course  of  the  trial,  and  sub- 
mitted seven  distinct  questions  to  the  jury,  and  the  findings 
of  the  jur}'  thereon,  and  the  general  effect  and  scope  of  the  tes- 
timony, with  the  principles  which  apply  to  this  branch  of 
equity  jurisdiction,  have  been  argued  before  the  whole  Court 
in  the  present  term. 

It  was  not  denied  by  the  defendant's  counsel  that  the 
Court  had  power  under  section  13  of  chap.  127  of  the  Re- 
vised Statutes,  (seccmd  series),  to  decree  a  specific  perform- 
ance of  this  contract,  and  a  conveyance  of  the  farm.  This, 
indeed,  could  not  be  disputed,  as  the  powers  of  a  Court  of 
Equity  have  been  transferred  to  this  Court,  and  among  these 
powers,  that  of  decreeing  the  specific  performance  of 
agreements  has  existed  in  the  mother  country  from  an  early 
period  in  the  history  of  the  law,  and  in  many  cases  is  essen- 
tial for  the  protection  of  the  ri^ts  of  parties,  and  the  ful- 
filling of  obligations  according  to  their  true  intent  and 
meaning.  There  are  many  instances  where  the  awarding  of 
damages  would  be  no  adequate  compensation  to  the  injured 
party,  and  this  principle  applies  more  especially  to  contracts 
touching  the  titles  of  real  estate,  and  has  always  been  main- 
tained to  a  larger  extent  than  in  the  cases  of  personal  pro- 
perty or  personal  acts.  The  books  go  the  full  length  of  de- 
claring that  where  a  contract  has  been  entered  into  by  com- 
petent parties,  and  is  in  the  nature  and  circumstances  of  it 
unobjectionable,  it  is  as  much  of  course  in  a  Court  of  Equity 
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to  decree  t  specific  performance  as  it  is  to  give  damages       1860. 
at  law.  HaU  v.  Warren,  9  Vesey,  608.  dodok 


At  the  same  time  there  is  a  wide  distinction  between  the 
right  to  recover  damages  for  breach  of  contract,  and  the 
right  to  have  a  contract  specifically  performed.  In  the 
former  case  a  Court  of  Law  has  no  discretion  whatever, 
and  the  only  question  to  be  determined  by  the  jury  is  the 
extent  of  the  damages ;  but  in  the  latter,  a  Court  of  Equity 
has  a  large  discretion,  to  be  exercised,  of  course,  upon 
sound  principles,  but  giving  them  power  to  survey  all  the 
circumstances  of  each  particular  case,  and  to  award  or  re- 
fuse a  specific  performance  according  to  their  conception  of 
what  is  sabstantially  just  and  right. 

It  may  be  laid  down,  therefore,  as  a  universal  rule,  that 
the  party  applying  for  this  remedy  must  come  into  Court 
with  clean  hands.     The  agreement  must  have  been  fairly 
entered  into  and  fullv  understood.    No  undue  influence  must 
have  been  used  and  no  undue  advantage  taken.    The  slight- 
est admixture  of  fraud  or  imposition — of  the  suppressio  veri 
or  aUegatio  falsi — even  a  pressure    too    importunate,    that 
wrt  of  surprise  that  amounts  to  circumvention,  in  short  any 
uieonscionabie    advantage   will    be   fatal  to  the    plaintiffs 
daim. 

Bnt  it  is  not  enough  that  the  defendant  has  done  a  weak 
w  an  indiscreet  thing,  that  he  has  not  advised  with  judici- 

^  friends  whom  it  might  have  been  prudent  to  consult,  or, 
**  in  this  instance,  that  he  has  entered  into  a  contract  for 
tt«  sale  of  his  property  without  the  consent  of  his  wife, 
tboogh  in  many  cases  she  of  all  others  is  the  party  with 
^hom  he  ought  to  advise.  In  Willis  v.  Jernegan,  2  Atkins, 
251,  Lord  Hardwicke  laid  down  the  rule,  "  that  it  is  not 
efficient  to  set  aside  an  agreement  in  equity  to  sii<rgest 
weakness  and  indiscretion  in  one  of  the  parties  engaged 
in  it,  for  supposing  it  to  be  in  fact  a  very  hard  and  un- 
'eooscicmable  bargain,  if  a  person  will  enter  into  it  with 
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1860.  "his  eyes  open,  equity  will  not  relieve  him  from  this  toe 
DoDOB  ^'  ing  only,  unless  he  can  show  fraud  in  the  party  contrac 
TuwVkr.  "iiig  with  him,  or  some  undue  means  made  use  of  to  dn 
"  him  into  such  an  agreement/'  Neither  is  it  enough  tt 
the  defendant  has  sold  his  land  at  too  low  a  price,  unh 
the  inadequacy  is  so  glaring  as,  in  the  language  of  Lc 
Eldon,  to  shock  the  conscience,  and  of  itself  to  afford  cc 
elusive  and  decisive  evidence  of  fraud.  Coles  v.  Trecothi 
9  Ves.  234. 

In  Gartside  v.  Isherwood,  1  Bro.  C.  C,  558,  Lord  Th 
low  declared  "that  in  setting  aside  contracts  on  account 
"  inadequate  consideration,  the  Court  proceeds  on  f 
"  ground  of  fraud.  In  all  such  cases  the  basis  must  be  gn 
"  inequality  in  the  contract,  otherwise  the  party  selling  ce 
"not  be  said  to  be  in  the  power  of  the  party  buying;  v 
"less  actual  imposition  is  proved  by  gross  inequality,  otl 
"'  circumstances  of  fraud  will  pass  for  nothing — ^the  ba 
"must  be  gross  inequality.^'  Fry  on  Specific  Ferforman 
110. 

The  same  doctrine  is  enounced  in  an  American  qi 
Osgood  V.  Prankhjn,  to  Johns.  Ch'y.  Eep.  23,  and  a  recc 
illustration  of  it  may  be  found  in  the  case  of  Ahhoti 
Sworder,  where  an  estate  was  bought  for  £5000,  the  va' 
of  which  was  considered  bv  the  Vice  Chancellor  to  be  £35" 
and  the  performance  of  the  contract  resisted  by  the  ven( 
on  the  ground  that  the  purchase  money  was  too  high;  \ 
this  inadequacy  of  consideration  was  held  both  by  the  V 
Chancellor  and  by  Lord  St,  Leonards,  to  be  no  bar  to  spc 
fie  performance,  which  was  accordingly  decreed  at  the  s 
of  the  vendor.    4  DeG,  &  Smote,  468. 

Such  being  the  general  principles  applicable  to  the  c 
before  us,  let  us  now  inquire  into  the  circumstances  that  i 
in  proof.  There  was  a  mass  of  conflicting  testimony 
to  the  value  of  the  farm,  some  witnesses  estimating  it 
high  as  £450,  others  at  £400,  at  £350,  and  £300,  and 
plaintiff  and  his  friends  as  low  as  £200.  It  was  bou) 
by  the  defendant  five  years  ago  at  £130,  but  the  impress 
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(ferirable  from  the  whole  evidence  is  that  he  bought  it  at  a       1860. 

lor  figure.  Had  he  been  more  vigilant  and  active,  he  would  dodob 
piobably  have  obtained  £50  or  £100  more.  The  jury,  in  Tukxer. 
aBsver  to  one  of  the  questions,  fixes  the  value  at  £250,  and 
aiv«uiniDg  this  to  be  a  just  medium,  there  is  no  such  in- 
e^piality  in  my  opinion  as  would  justify  the  Court  in  refus- 
ing relief  upon  this  ground.  Besides  the  defendant  has  con- 
tracted to  give  a  good  and  sufficient  title,  which  would  in- 
eJnde  a  release  of  dower,  but  as  the  wife  is  obviously  dis- 
inclined and  cannot  be  compelled  to  join  in  the  deed,  the 
piintifF  is  in  this  condition,  that  he  must  accept  a  title  in 
^  far  imperfect,  or  forego  his  bargain. 

I  have  already  stated  that  the  defendant  omitted  to  raise 
^  specific  issue  of  fraud  or  circumvention,  which  of  all 
others  would  have  been  the  most  effective,  and  was  the  most 
necessary  for  his  purpose.  He  states,  indeed,  by  way  of 
^tal  or  introduction  to  his  fifth  plea,  that  he  had  been 
^Terreached,  and  that  the  plaintiff  had  by  undue  advantage 
^ndearored  to  obtain  his  propeHy  for  an  inadequate  con- 
^i'leration ;  but  he  has  not  ventured  to  put  the  decisive  issue, 
fo»nd  or  no  fraud ;  and,  if  he  had,  there  is  nothing  in  the 
^dence  that  in  my  judgment  would  have  sustained  it.  The 
'i^terial  allegations  in  the  pleas  the  jury  have  negatived. 
They  have  found  that  the  defendant  was  not  incapable  of 
Biaking  a  provident  bargain;  and  upon  this  point  it  is 
worthy  of  remark  that  though  the  plaintiff  was  examined  the 
Wendant  was  not.  This  circumstance  alone  would  natur- 
^v  have  a  strong  influence  with  the  jury.  They  have 
f^und  also  that  the  agreement  was  duly  explained  to  the 
Wendant,  at  or  before  the  execution  of  it,  which  does  away 
^ith  any  suspicion  growing  out  of  the  fact  so  largely  in- 
•^^  on  at  the  argument,  that  the  agreement  was  drawn 
•y  the  plaintiff^s  father,  and  remained  in  his  hands.  The 
J^  have  ako  found  that  the  plaintiff  did  not  depreciate 
^  Tilne  of  the  fann,  knowing  it  to  be  of  greater  value 
the  amount  of  the  purchase  money.     These  findings 
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I860.  substantially  declare  that  in  the  opinion  of  the  jury  t: 
DoDOE  transaction  on  the  part  of  the  plaintijBE  was  open  and  fa. 
TuBNKR.  and  upon  a  view  of  the  whole  evidence  I  concur  in  tt 
conclusion.  It  is  true  that  no  counterpart  of  the  agreeme:: 
was  left  with  the  defendant,  but  then  it  was  left  by  the  pa 
ties  with  the  person  whom  they  accounted  their  natural  ager 
and  no  counterpart  was  asked.  This  is  perpetually  done  i 
the  cases  where  solicitors  are  employed,  and  it  would  nev« 
do  to  hold  it  evidence  of  fraud.  The  only  suspicious  cii 
cumstance  is  the  request  of  the  plaintiff  that  the  bargai 
should  be  kept  secret;  but  as  this  may  not  have  proceede 
from  any  fraudulent  motive,  and  as  the  secret  in  point  c 
fact  was  not  kept,  I  have  not  been  able  to  persuade  mysel 
that  it  ib  enough  to  deprive  the  plaintiff  of  the  relief  h 
has  sought. 

I  think,  therefore,  that  it  would  be  inequitable  to  remi 
the  plaintiff  to  the  trial  of  the  second  issue  where  the  dc 
fence  might  assume  a  new  shape,  and  that  a  decree  fo 
specific  performance  should  pass  in  the  usual  form. 

I  am  the  more  induced  to  this  conclusion,  because  it  i 
clear  that  we  must  either  pass  the  decree  as  prayed  for,  o 
award  an  issue  of  qumtium  damnificatu,^,  as  was  done  i 
City  of  London  v.  Nash,  3  Atkins,  512,  517,  and  the  othe 
cases  cited  in  the  note  to  2  Story's  Equity  Jurisprudena 
108.  But  such  an  issue  would  be  a  positive  injury  to  th 
defendant,  as  it  would  largely  increase  the  costs,  which  i 
the  end  must  fall  upon  him,  and  would  swallow  up  nearl 
the  whole  of  the  purchase  money  in  the  expenses  of  lit' 
gat  ion. 

Bliss^  J. — I  have  not  been  able  to  free  my  mind  froi 
9ome  considerable  doubts  in  this  case.  The  ri<rht  which  b< 
longs  to  a  Court  of  Equity,  and  which  this  Court  as  sue 
now  possesses  to  enforce  the  specific  performance  of  a  cor 
tract  is  too  clear  to  be  questioned.  But  if,  as  it  is  said,  j 
is  a  matter  of  right  to  have  such    a    specific    performanc 
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m  every  case  where  the  contract  is  unobjectionable,  we  are      1860. 
Kmnd  to  look  at  each  case  to  see  that  it  falls  within  this      dodgk 
file;  and  that  there  are    no    circumstances    attending  the     turner. 
tmsaction   which   unfit  it   for  this  remedy.    Equity   can 
cbJt  reject  the  application  or  grant  it.    There  is  no  middle 
crane  by  which  while  it  gives  relief  to  a  party  in  case  of  a 
bach  of  contract,  it  can   modify  the   remedy  to   suit  the 
jeeulkr  circumstances  of  the  case.    It  gives  the  whole  which 
i  igked,  or  nothing.    The  remedy  on  the  other  hand,  which 
•  Court  of  Law  oflfers  him  in  such  a  case,  by  giving  dam- 
ages commensurate  with  the  injury  which  he  has  sustained 
fcj  breach  of  the  contract,  meets  all  the  justice  and  equities 
of  the  case,  and  ought  to  be  sufficient,  except  in  those  cases 
^hen  the  plaintiff  seeks  on  some  good  and  solid  ground  the 
Poaeesfiion  of  that  which  is  the  subject  matter  of  the  con- 
^ftict;  and  where  mere  damages  will  not  give  him  that  full 
^lief  which  he  desires,  and  to  which  he  may  be  entitled.    In 
^iis  instance,  then,  the  Common  Law  reverses  the  general 
'^e,  tempering  rather,  if  I  may  so  say,  the  severity  of  a 
^-^^>urt  of  Equity.    It  does  not  decree  the  whole  or  nothing, 
^^t  gives  a  remedy  far  niK)re  equitable    in    general,     and 
%^&ite  as  just,  because  in  measuring  the  quantum  of  damages 
^o    which  the  party  is  entitled  for  the  infraction  of  the  con- 
,  it  can  accommodate  itself  to  the  peculiar  circumstances 
the  whole  case,  and   by  them  regulate   the  recompense 
Asich  it  awards,  through  the  verdict  of  a  jury. 

Xow  having  premised  thus  much  with  respect  to  the  sev- 
remedies  afforded  by  the  two  Courts  of  Equity  and  Com- 
^n  Iaw,  let  us  look  at  some  of  the  facts  in  this  case. 

It  is  one  in  which  there  can  be  no  doubt  that  the  plaintiff 
made  a  good  bargain  in  making  this  purchase  for  £200 
that  he  bought  the  property  at  much  less  than  its  real 

ue.    This  very  suit,  and  his  desire  to  secure  the  pro- 
y,  i«  some  proof  of  this,  though  certainly  the  verdict  ol 

e  JDiy  has  reduced  the  profits  of  the  bargain  to  a  less 
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1860.  snm.  perhaps,  than  I  might  have  made  them.  The  defen(^ 
DoDCK  aiit,  too.  has  not  only  made  a  bad  bargain,  but  a  very  fooli^ 
TciKXEB.  cue,  for  it  appears  from  the  evidence  of  Lindsay  Dodf 
that  the  latter  had  offered  the  defendant  £300  for  the  sam 
property  for  which  he  'asked  £400,  and  when  the  def endan 
asked  if  the  witness  would  not  give  another  £50,  he  answere( 
that  he  would,  if  he  could  sell  his  own  place.  This,  it  u 
true,  was  three  years  before,  but  there  is  nothing  to  sho^ 
that  the  property  had  since  fallen  in  value:  on  the  con 
trary,  it  would  appear  to  have  risen,  and  to  be  still  rising 
by  reason  of  its  orchard,  which  is  growing  every  year  mor 
productive  and  valuable. 

Xow  I  am  quite  aware  that  a  good  bargain  on  the  oii< 
side,  and  a  bad  or  foolish  one  on  the  other,  is  not  of  itseL 
a  sufficient  ground  for  refusing  the  specific  relief  which  i; 
asked;  that  mere  inadequacy  of  price,  unless  it  be  veri 
gross,  will  not  of  itself  be  sufficient.  But  starting  fron 
this  point,  how  do  we  find  that  this  bargain,  such  as  it  is 
has  been  effected?  A  negotiation  between  the  parties  take 
place :  the  defendant  asked  £300 ;  the  plaintiff  offered  £200 
A  pause  or  delay  then  ensues,  during  which  the  plaintif 
enjoins  secrecy  on  the  defendant,  or  otherwise  he  would  hav* 
nothing  to  do  with  it ;  and  we  have  it  in  evidence  from  th« 
statement  of  plaintiff  to  BowUby,  that  "  he  had  to  work  hea 
work,''  as  he  significantly  expresses  it,  "  to  keep  the  defend 
"  ant's  mouth  shut,  for  he  knew  if  the  neighbours  heard  o 
"  it,  he  should  not  be  able  to  get  the  land."  And  though  w 
find  that  the  defendant  did  mention  the  proposed  bargaii 
to  one  person,  yet  so  effectually  had  the  plaintiff  succeeded 
in  kef'ping  his  mouth  shut,  that  the  affair  had  not  beei 
even  whispered  to  his  wife,  who  seems  to  have  been  the  bes 
man  of  the  two,  and  who  would,  it  is  perfectly  clear,  if  sh 
had  known  it,  have  prevented  the  defendant  from  enterinj 
into  so  sillv  a  bar^rain.  Xor  do  I  much  like  the  wav  u 
which  this  bargain  was,  at  last,  consummated.     This  too 
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place  at  eleven  or  twelve  o'clock  at  night  in  the  house  of  the  1860 
plaintiff  in  the  presence  of  his  father,  by  whom  the  contract  dodoe 
WIS  drawn  up.  turner. 

I  cannot  say  that  these  circumstances  by  any  means 
imount  to  fraud,  and  if  fraud  had  been  pleaded,  the  ver- 
dict would  no  doubt  have  been  found  for  the  plaintiff.  But 
Equity  refuses  this  kind  of  relief  on  less  grounds  than  that 
of  fraud,  and  if  all  these  facts  had  been  submitted  to  a  jury 
on  the  question  of  damages,  they  ought  to  have  had,  and,  I 
think,  would  have  had  much  weight  with  them.  I  cannot 
think  that  a  person,  who  has  obtained  so  good  a  bargain 
in  this  way,  and  by  such  means,  would  be  entitled,  on  a 
teach  of  the  contract,  by  the  other  party,  to  the  same 
unount  of  damages  as  if  the  case  had  stood  free  from  these 
circumstances. 

Ought  then  a  Court  of  Equity  in  such  a  case  to  decree  a 
^ific  performance,  which  would,  in  effect,  be  equivalent 
to  giving  the  highest  amount  of  recompense,  without  regard 
to  those  facts,  which,  if  taken  into  account,  would  probably 
"^Bunish  it?  Is  not  this  just  one  of  those  cases  which  is 
'^er  suited  to  that  tribunal,  by  which  other  cases  of  breach 
<^f  contract  are  settled,  by  the  award  of  such  a  measure  of 
linages  to  the  party  complaining  as  he  is  fairly  entitled  to, 
taking  into  consideration  not  merely  the  infraction  of  the 
contract;  but  the  manner  and  circumstances  under  which 
^  was  obtained,  and  the  plaintiff^s  own  conduct  in  the 
niatter. 

1  must  say,  then,  that  I  am  not  prepared  to  interpose  the 
^^traordinary  powers  of  a  Court  of  Equity  in  favor  of  the 
P^intiff  in  such  a  case  as  this ;  and  that  instead  of  decreeing 
•  specific  performance  of  the  contract  in  question,  I  should 
prefer  sending  him  to  a  jury  to  obtain  such  damages  as  they 
^^^  give  him  for  the  breach  of  it. 

DoBD  J.  and  DesBarres  J.,  concurred  in  the  opinion  of 
Hi  Lordship  the  Chief  Justice. 
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1860.  Wtlktxs  J. — This  is  an  appeal  to  the  equitable  authorild 

Dodge  of  this  court  wherebv  the  plaintiff  seeks  to  obtain  a  decra 
TuRXER.  for  specific  perfomiance  of  an  agreement  for  the  sale  of  Ian* 
The  agreement  is  dated  the  27th  January,  1859.  The  plaii 
tiff,  after  its  execution,  entered  into  possession  of  the  pr- 
mises,  and  continued  in  possession  for  about  six  weeks,  s 
the  end  of  which  he  was  foix^ibly  ejected  by  the  defendan 
The  pleadings  raised  several  issues,  all  of  which  were  four: 
for  the  plaintiff  with  one  exception.  The  excepted  findin 
was  to  the  effect  "that  plaintiff  has  enjoined  on  the  d_ 
"  fendant  secrecy."    The  nature  of  that  injunction  and  tl 

• 

motive  to  it  appear  from  the  report  of  the  judge  befo" 
whom  the  trial  was  conducted.  According  to  the  plaintifl 
statement  secrecy  would  appear  to  have  been  enjoined  on  tz 
same  evening  when  the  agreement  was  executed,  but  accordi 
to  one  of  the  defendant's  witnesses,  it  was  pending  the  ne^ 
tiations  therefor.  The  alleged  reason  was,  (to  use  the  worn 
attributed  to  the  plaintiff  by  the  witness)  "that  he  had 
work  headwork  to  keep  defendant's  mouth  shut,  for  3 
knew  if  the  neighbourhood  heard  of  it,  he  should  not  "" 
enabled  to  get  the  land;  that,  after  defendant's  propos 
''to  sell  at  £200,  he  (plaintiff)  told  him  to  say  nothir 
"about  it,  otherwise  he  would  have  nothing  to  do  with  i 
*'  and  that  he  wished  to  have  the  writings  done  before  wore 
''got  out.'-  Plaintiff  is  represented  to  have  added  "he  ej 
*'  pected  to  have  some  trouble  to  get  defendant  off  the  place. 
The  purchase  money  stipulated  to  be  paid  was  £200,  and  th 
jury  found  the  value  of  the  property  to  be  £250.  The 
found,  also,  that  plaintiff  had  not  dopreciated  to  defendar 
the  value  of  the  land.  The  defendant  resists  the  applies 
tion,  first,  on  the  ground  of  undue  advantage  taken  by  th 
plaintiff,  (as  inferrible  solely,  however,  from  the  injunctio 
to  secrecy  referred  to),  and  secondly  on  the  ground  of  ii 
adequacy  of  consideration.  The  latter  having  been  expressl 
decided  not  to  be,  of  itself,  a  sufficient  ground  to  induce  tl 


u 
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Court  to  withhold  its  decree,  the  question  for  us  is  reduced       1860 
to  a  Tery  narrow  point  of  inquiry.     That  is,  "  whether  the       dodge 
**  injunction  to  secrecy,  considered  in  relation  to  the  assigner      turner. 
"motiTe  for  it,  invests  the  transaction  with  a  suspicious 
"  <?'haracter,  and  constitutes  a  reasonable  ground  for  conclud- 
'"ingthat  circumvention  was  practised,  or  that  the  contract 
"  ^as  not  fair,  and  above  suspicion."       The  defendant  i' 
^^*^xid  bv  the  jury  to  have  been  capable  when  be  contracted 
"^  tnaking  a  provident  bargain,  and  we  are  therefore  bound 
I**    Tjev  his  acts  in  that  light.     We  are  not  at  liberty  t( 
^Qfer.  for  there  is  neither  an  express  finding  to  that  effect.  ' 
"^r  facts  to  warrant  such,  that  when  the  contract  was  en- 
^^^  into,  plaintiff  knew  any  fact  relative  to  the  land  of 
"^'^ich  defendant  was  ignorant,  but  which  in  good  conscience 
^^  former  was  bound  to  disclose  to  the  latter.     There  ap- 
neither  an  allegation  of  what  was  false,  nor  a  sup- 
of  what  was  true.     All  that  we  perceive,  and  all 
^"«t  we  can  infer  amounts  to  no  more  than  this,  that  the 
f^'^:»ties  were,  without  fraud  on  either  side,  endeavouring, 
tli^  one  to  buy  as  cheaply,  and  the  other  to  sell  as  dearly  as 
I>*>ssible.     It  would  seem,  indeed,  from  the  general  scope  of 
^ti^  evidence,  as  well  as  from  the  conclusion  drawn  bv  the 
\  Tn  TV,  that  the  bargain  is  an  advantageous  one  for  the  plain- 
ti^E,  ind  although  we  may  conclude  that  had  the  neighbour- 
Wocd,  during  the  negotiation  for  the  contract,  been  made 
ire  that  this  property  was  in  the  market,  a  larger  price 
ght  have  been  obtained  by  the  defendant  for  it  than  he 
acrtnally  contracted  to  sell  it  for,  yet  we  cannot  therefore 
refuse  the  decree  asked  for,  without  violating  a  settled  rule 
ol  equity  law,  "  that  inadequacy  of  consideration  alone  is  not 
-  a  infficient  ground  for  refusing  it." 

We  may  not  unsettle  by  our  decisions  established  princi- 
Pfe  of  equity  law  in  relation  to  the  doctrine  of  specific  per- 
lonnance.  Great  judges  have  indeed  intimated  doubts  as 
^  the  expediency  of  the  unlimited  extent  to  which  Courts  of 


12  MICHAELMAS  TEEM, 

1 860.       Equity  have  introduced  this  mode  of  relief  into  Westminsim' 
Dodge       Hall;  but  they,  whilst  expressing  that  sentiment,  recogni=: 
Turner,      the  doctrine  as  thus  adopted,  and  carry  it  into  effect  by  the 
judicial  decrees.     Jeremy,  in  his  excellent  treatise,  says: 
"  Where  the  contract  is  such  as  a  Court  of  Equity  approve 
and  there  are  no  peculiar  circumstances  attending  the  sami 
it  is  as  much  of  course  to  decree  a  specific  performanci 
"  as  it  is  to  give  damages  at  law,  for,  although  it  is  trul 
*'  said  to  be  a  matter  of  discretion  whether  this  Court  wi 
decree  a  specific  performance  or  not,  yet  such  discretio 
is  not  arbitrary,  but  is  exercised  in  a  judicial  manner  ac 
"  cording    to    established    rules/'       Other    celebrated    tex" 
writers  entirely  concur  in  this. 


« 
(( 


In  relation  to  this  case  I  have,  of  course,  felt  it  my 
to  subject  it  to  the  test  of  these  rules  as  eliminated  from  th 
different  treatises,  and  judicial  decisions,  to  which  a 
argument  has  referred  us,  and  1  have  done  so  with 
anxious  desire  to  effect  substantial  equity  between  these  par 
ties.  This  I  cannot  do,  however,  according  to  my  own  capri 
cious  ideas  of  what  equity  is,  but  according  to  th?  rules  a 
an  established  system  of  jurisprudence  which  I  am  bound 
respect.  It  has  been  strongly  pressed  upon  us  that  we  ought 
to  withhold  the  particular  relief  asked,  because  it  will  in- 
juriously affect  the  interests  of  the  defendant's  wife.  The 
writ  does  not,  however,  claim  any  relief  against  her^  nor  are 
we  called  on  to  require  any  act  to  be  done  by  her  to  perfect 
the  plaintiff's  title.  Had  such  been  the  case  we  should  have 
felt  it  our  duty  to  protect  her  rights,  and,  in  accordance 
with  equitable  decisions,  we  should  have  refused  to  compel 
the  execution  of  such  act  by  her,  in  a  case  of  personal  hard- 
ship to  herself;  but  it  must  suffice  to  say  on  this  head,  that 
she  is  not  before  us,  and  that,  whilst  we  feel  ourselves  com- 
pelled to  decree  specific  performance  of  this  contract  by  her 
husband,  we  can  only  hope  that?  that  which  we  are  bound 
to  order,  will  not  operate  to  her  prejudice. 
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On  the  whole,  though  my  own  individual  sense  of  equity       1860. 
might  be  better  satisfied  by  remitting  this  plaintiff  to  com-       dodoe 
men  law  to  seek  compensation  in  damages,  I  feel  that  this     turxkr. 
appeal  to  that  judicial  discretion  which  is  vested  in  me  as 
an  Equity  Judge,  leaves  me  no  alternative  under  the  weight 
of  authority  and  precedent  which  must  govern  my  decision, 
but  to  decree  specific  performance  of  this  contract  in  ac- 
cordance with  the  plaintiff's  prayer. 

Decree  for  specific  performance. 

Attorney  for  plaintiff,  Thorne. 

Attorney  for  defendant,  S.  L,  Morse. 


FAIRBAJSKS  versvs  ROLES.  i>tcember2» 

**  *^re  a  defendant  in  ejectment  first  pleaded  denying  the  plaintiff's 
■^^t  to  the  possession  of  the  whole  of  the  land  claimed,  but  after- 
^^^  obtained  leave  to  amend  his  plea,  so  as  to  limit  his  defence 
^^  a  part  of  the  land  only,  and  that  the  amended  plea  should  be 
^f^ted  as  if  pleaded  in  the  first  instance,  and  the  plaintiff  then 
*>cned  judgment  for  the  residue,  and  discontinued  as  to  that  part 
cowr?d  by  the  plea. 

H^ld,  that  the  plaintiff  was  entitled  to  costs  on  his  judgment  for 
^  portion  of  the  land  disclaimed  by  the  amended  plea,  and  the 
^fcfendant  to  judgment  with  costs  for  that  portion  for  which  he 
tended. 

EJECT^IEXT.     Question  of  costs  argued  before  all  the 
Judges  this  term  by  J.  W.  Ritchie,  Q.C.,  for  plaintiff, 
«id  bv  J,  McCully,  Sol.  Gen.,  for  defendant. 

Bliss,  J.  now  delivered  the  judgment  of  the  Court.  This 
^as  an  action  of  ejectment,  in  which  the  defendant  originally 
fJefended  for  the  whole  land  claimed  in  the  writ,  but  after- 
wards obtained  leave  to  amend  his  plea,  limiting  his  defence 
to  a  small  portion  of  the  land  only.  The  plaintiff  thereupon 
look  judgment  for  the  residue  of  the  land  as  to  which  the 
d^endant  now  disclaimed,  and  prosecuted  his  claim  no  fur- 
"^i"  as  to  that  part  covered  by  the  plea. 

The  question  between  the  parties  is  as  to  the  costs  of  each 
^^  these  circumstances.  By  the  amended  plea  the  parties 
^  stand  in  the  same  situation  as  if  it  had  been  so  pleaded 
^  ^  first  instance,  the  Court  having  sanctioned  the  sub- 
^^^om  of  the  one  plea  for  the  other.  Upon  that  the  plain- 
"*  i«  entitled  to  his  judgment  for  that  part  of  the  land  to 
^^  the  defence  does  not  apply,  by  virtue  of  section  144  of 
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1860.  the  Practice  Act,  (Revised  Statutes,  second  series 
Fairbanks  134),  and  as  1  think  with  costs;  for  though  that  cl 
Roles.  the  Act  is  in  itself  silent  with  respect  to  the  costs,  tl 
of  judgment  in  the  Appendix,  No.  15,  is  given  wit 
both  where  no  appearance  has  been  entered,  and  who 
is  a  defence  as  to  part  of  the  lands  only.  Nor  do< 
seem  any  thing  unreasonable  in  this.  The  plaintiff 
writ  alleges  that  the  defendant  withholds  the  possef 
the  land  claimed.  The  plea  disclaims  all  right  to  t 
undefended  and  to  the  possession  thereof,  and  by  say 
thing  more  as  to  it,  admits  the  withholding  of  the 
sion  of  the  whole  land  of  which  the  plaintiff  com; 
If  the  defendant  had  wished  to  avoid  this,  and  so  to 
himself  from  a  liability  to  costs  in  respect  to  this  po 
the  land,  he  should  have  pleaded  differently  and  dei 
having  withheld  the  possession,  if  the  facts  would  ha 
ranted  it.  I  confess  that  the  statute  does  present  so 
ficulty  in  the  way  of  such  a  plea  as  this,  for  by  sect 
the  plea  in  ejectment  shall  be  confined  to  a  denial  i 
or  in  part  of  the  plaintiff's  right  to  the  possession  c 
or  to  a  right  of  possession  in  the  defendant  with  th 
tiff  as  tenant  in  common  " ;  but  I  think  this  must  1: 
to  mean  that  the  defendant's  plea,  so  far  as  it  refc 
denial  of  the  plaintiff's  right  of  possession,  shall  be  c 
to  these  matters.  It  could  not  have  been  intended 
vent  the  defendant  from  pleading  any  plea,  whicli 
shelter  him  from  liability  to  costs  where  the  plain 
included  in  his  claim  land,  to  which  the  defendant  r 
made  no  claim,  but  of  which  he  never  had  any  poss? 

The  plaintiff  then  being  entitled  to  judgment  wi 
for  the  land  disclaimed  by  the  plea,  how  does  the  cm 
with  respect  to  the  portion  of  the  land  for  which 
fendant  does  defend?  Upon  that  plea  under  secti 
of  the  Practice  Act,  the  case  is  to  be  considered  at  isj 
the  parties  may  proceed  to  trial  thereon ;  but  the  i 
instead  of  doing  so,  virtually  abandons  the  action  as 
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F^  of  his  claim  by  not  further  prosecuting  his  action^  and       1860. 
80  admits  the  defendant's  plee.  Fairbanks 


V. 
KOLBS. 


-N'w  the  defendant  is,  1  take  it,  upon  this  entitled  to  his 

^^^gment    If  the  parties  had  gone  on  to  trial,  and  the  de- 

^'QKiint  had  obtained  a  verdict,  it  would  be  clear  enough  and 

^^^ond  diq>ute.    What  difference  can  it  make  that  the  plain- 

^ff  ims  conceded  the  point  to  the  defendant  without  a  trial  ? 

^HierB  stands  the  piea  on  the  record.    How  is  it  to  be  got 

'Hi  of?    The  plaintiff  cannot  enter  up  his  judgment  for  the 

of  the  land  to  which  defendant  has  disclaimed  all  right, 

stop  there;  for  the  record  which  has  already  set  out  the 

to  the  other  part  would  then  remain  incomplete.    The 

plaintiff  then,  if  be  does  not  go  down  to  trial  upon  the  is^ue 

-vhieh  it  ndaes,  most  dispose  of  it  by  a  nolle  prosequi  or 

diaeoniinaance,  or  some  other  such  mode  which  will  make 

the  record  perfect  and  complete;  and,  in  all  these  cases,  he 

-will  be  subject  to  a  judgment  against  him  for  his  false  claim 

lor  the  part  of  the  land  which  he  now  abandons,  and  which 

the  defendant  has  been  compelled  to  resist ;  for  if  he  had  not 

resisted  it,  the  piLaintiff  would  have   recovered  judgment 

agaiiut  him  for  this  part  also,  and  he  would  have  lost  the 

\in(L 

It  q^peara  to  me,  then,  to  make  no  difference  how  this  plea 
i<  diqtosed  of  for  the  defendant,  whether  by  trial  of  the 
iawe  thereon,  or  by  discontinuance  or  otherwise,  and  being 
^tled  to  his  judgment  on  the  plea,  he  will  be  entitled  to 
H  with  costs,  if  he  would  have  been  entitled  to  costs  in  case 
the  issue  had  been  foimd  for  him  on  the  trial.  The  costs 
'ill  equally  follow  in  the  one  case  as  in  the  other. 

^  us  see  then  how  the  matter  would  stand,  if  there  had 
^  a  verdict  for  the  defendant  in  such  a  case.  Under  the 
P»«ral  rule  of  2  Will  IV.,  No.  74,  which  directs  that  the 
^'^h  of  an  issues  found  for  the  defendant  shall  be  deducted 
^  the  plaintiff's  costs,  the  defendant  would  clearly  have 
^  costs,  for  it  seems  to  be  immaterial  whether  the  issues 


16  MICHJELMAS  TEEM, 

1860.       arise  upon  diiferent  counts^  or  upon  one  and  the  same  count, 
Fairbanks    In  Doe  On  the  demises  of  Smith  and  Paine  v.  Webher,  2  Ad. 

Roles.  &  Ellis,  448,  there  were  two  demises,  one  in  the  name  of 
Smith,  and  the  other  of  Paine.  The  plaintiflf  oflfered  no  evi- 
dence as  to  the  title  of  Paine,  and  the  defendant  had  a  ver- 
dict on  that  demise,  and  the  plaintiff  on  the  other.  It  was 
held  that  the  defendant  was  entitled  to  costs  on  the  issue 
found  for  him.  In  Doe  e.  d.,  Errvngton  v.  Errington,  4 
Dowl.  P.  C,  602,  there  was  but  one  count,  the  lessor  of  the 
plaintiff  recovered  judgment  for  a  part  of  the  land  claimed, 
the  defendant  succeeding  as  to  the  chief  portion  of  the  land 
in  dispute,  and  he  was  held  entitled  to  costs  as  to  the  por- 
tion for  which  he  succeeded.  This  general  rule  of  2  Will. 
IV.,  No.  74,  has  not,  however,  been  included  in  our  Practice 
Act,  which  adopts  only  those  Rules  of  Court  in  England 
which  were  in  force  prior  to  1  Will.  IV.  We  are  thus 
thrown  back  upon  the  English  practice  before  that  period, 
and  on  our  own  rules  of  practice.  In  Day  v.  Hanks,  3  T, 
R.  654,  where  there  were  two  distinct  causes  of  action  in 
two  counts,  and  the  defendant  suffered  judgment  by  default 
as  to  one,  and  took  issue  on  the  other,  and  had  a  verdict,  it 
Avas  held  that  he  was  entitled  to  his  costs  incurred  by  the 
trial  of  that  issue.  In  Griffiths  v.  Davies,  8  T.  R.  466,  the 
same  rule  was  held,  where  there  were  different  issues  on  the 
same  count.  There  LeBanc  J.  cited  a  case  from  the  Com- 
mon Pleas.  It  was  an  action  of  covenant;  as  to  part,  de- 
fendant admitted  that  he  had  broken  the  covenant,  and 
pleaded  as  to  the  residue,  and  on  the  trial  obtained  a  ver- 
dict,— he  was  held  entitled  to  the  costs  of  the  issue. 

Our  Practice  Act,  section  169,  says  that,  upon  finding  for 
defendants  or  any  of  them,  judgment  may  be  signed  and 
execution  issue  for  costs  against  the  claimants  named  in  the 
writ.  This,  it  is  true,  like  the  cases  which  I  have  cited, 
refers  to  a  finding ;  but  there  can  be  no  sound  distinction,  as 
1  have  already  pointed  out,  between  such  a  case  and  that 
where  the  defendant  succeeds  on  his  plea,  by  the  plaintiff 
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his  claim  to  the  land  covered  by  it.    Tlie  right       1860. 
lo  ihe  costs  must  be  the  samc^  though  the  quantum  of  costs    fairba^vkb" 
t>e  very  inconsiderable;  but  that  will  not  affect  the  question.       rqlkb. 
But   on  this  point,  section  195  of  the  Practice  Act  appears 
to  conclude  the  matter: — **  The  party  in  whose  favor  a  judg- 
**  ment  shall  be  given  shall  be  entitled  to  recover  from  the 
-  oppofiite   party  his  taxable  costs."    This  rule  is  without 
&sy    restriction  or  exception,  and  must  equally  apply  to  a 
ca^'  where  each  party,  whether  by  a  verdict  or  discontinu- 
ance or  any  other  way,  has  a  judgment  in  his  favor. 

Rule  accordingly. 

Attorney  for  plaintiff,  J.  W.  Johnston,  Jr, 

Attorney  for  defendant,  J.  McCully. 


LEAKY   versus   SAUNDERS  ET  AL.  December  29. 

Utnd  was  used  as  a  way  in  the  early  settlement  of  the  country, 
but  a.  regular  public  highway  was  afterwards  substituted  for  it. 
and  from  that  time,  being  50  years  before  action  brought,  the  old 
way  was  disused. 
Q^Id.  an  abandonment  of  the  ancient  right  of  wa>.  If  any.  anil  that 
the  owner  of  the  soil  over  which  the  way  passed  held  it  exempt 
from  the  public  right,  (whatever  the  extent  of  it  may  have  been), 
that  had  previously  burthened  it. 
r    plea    of  a  highway  is  not  divinible.  and  must  be  made  out  as 


.S«»f»i/«/«,  to  constitute  a  public  highway  by  user,  there  niu.*«t  be  an 
intention,  express  or  implied,  of  dedication  to  tho  public,  on  the 
part    of  the  owner  who  permits  such  user.  , 

TRESPASS.     Pica,  public  highway.     At  the  trial  before 
W'ifk-ins  J.  at  Digby,  in  July  last,  although  the  evi- 
dence ^a*  gomewhat  contradictory,  it  appeared  generally  that 
the   iocu4i  formed  part  of  a  road  or  way,  which,  from  about 
tht»  year  1792  until  1809,  or  thereaboutsi,  had  been  used  as 
fruch    bv   the  inhabitantt^  of  the  neighbourhood.     The  way 
appeared    to  have  been  little  more  than  a  trach  or  path 
i     throaffh  the  forest,  and  as  the  country  was  then  mostly  in  a 
I     vildemess  state,  and  the  inhabitants  poor,  few  and  scattered, 
i     xt   was    only   infrequently,    (though   occasionally)    travelled 
■    vith  carts,  or  vehicles  of  any  kind.     One  of  defendants'  wit- 
B    aesaes  swore  that  road-work  had  been  done  on  some  part  of 

a  ' 


28180 


et  Al. 
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1860  it;  but  could  not  remember  on  what  part.  A  new  road  w 
Leart  substituted  in  1809  for  the  old  one,  and  the  use  of  the  ol 
8AUNDER8  ^o^d  ever  since  discontinued.  The  learned  Judge  instruetc 
the  jury  that  the  old  way  had  not  acquired  by  user  the  cha 
acter  of  a  highway  during  the  period  in  which  it  was  usei 
and  that  he  considered  that  the  plea  of  justification  had  n( 
been  made  out,  and  that  therefore  their  verdict  should  I 
for  plaintiff.  The  jur}'  found  for  the  plaintiff  with  £1 
damages. 

A  Rule  Nisi  to  set  aside  the  verdict  as  contrary  to  ev 
dence  and  for  misdirection,  was  granted,  which  was  argue 
early  in  the  term  by  J.  W.  Ritchie,  Q.C.,  and  C.  H.  V 
Harris,  Q.C.,  for  plaintiff,  and  by  James  and  S.  L.  Mor, 
lor  defendants. 

WiLKiNs  J.  now  delivered  the  judgment  of  the  Court. 

The  defendants  justify  the  trespasses  committed  by  ths 
on  the  soil  of  the  plaintiff,  under  the  plea  of  a  public  hi^ 
wav. 

The  plaintiff's  land  was  then  enclosed.     The  travellS 
public  had  for  fifty  years  disused  the  way  over  it;  vesti 
of  its  former  existence  were  but  dimly  discernible;  and 
the  testimony  of  even  defendants'  witnesses,  none  had 
interest  in  it  except  the  members  of  a  particular  religi«* 
denomination.     They  were  interested,  solely,  in  respect 
an  ancient  burial  place,  and  a  recently  erected  meeting  hour 
situate  in  the  vicinity  of  the  enclosure,  prostrated  by 
fendants  as  encumbering  the  road.     Even  to  them  and  tip 
co-religionists  the  way  was  not  essential.     To  their  place- 
worship,  and  to  that  of  interment,  they  enjoyed  a  conveni^ 
communication  from  an  existing  portion  of  highway,  subtf 
tuted  in  1809  for  a  part  of  the  ancient  way  that  led  o"" 
the  locality  of  the  trespass,  and  was  connected  with  f 
modern  road  at  either  of  its  extremities. 

The  legal  sufficiency  of  the  justification  depends,  of  cour 
upon  the  question  whether  there  was,  at  the  time  to  whi 
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it  lefers,  a  highway  over  the  close  traversed  by  the  plaintiff^s       1860. 
fence.  lbart 

V. 

S^UNDVRfi 

A  highway  there,  in  fact,  at  that  time,  there  was  not,  and        et»L 
it  becomes  necessary  therefore  to  enquire  whether  there  did 
then  exist  in  that  place,  a  right  of  way  to  the  public,  which 
they  might  at  pleasure  resume. 

m 

in  prosecuting  this  enquiry  four  questions  present  them- 
selves:— 

First.— Is  there  evidence,  by  record  or  grant,  of  the  alleged 
mjf  impressing  on  it,  in  its  original,  a  character  that  en- 
dured up  to  the  time  of  the  trespass  ? 

Secondly. — Does  it  appear  that  the  owners  of  the  soil 
dedicated  the  way  to  the  public  accepting  it? 

Thirdly. — Was  there  ever,  in  fact,  in  the  place  to  which 
the  justification  refers,  such  a  highway  as  is  pleaded  ? 

And  Fourthly. — (Assuming  these  . questions,  or  either  of 
them,  to  be  answered  aflBrmatively,)  Was  the  soil  over  which 
the  way  passed,  at  the  time  of  the  justification,  held  by  its 
owner,  exempt  from  the  public  right,  (whatever  the  extent 
of  it  may  have  been,)  that  had  previously  burthened  it  ? 

The  first  question  may  be  shortly  disposed  of,  for  whilst 
no  direct  evidence  of  any  record  was  produced,  no  facts  ap- 
pear sufficient  to  warrant  an  inference  that  the  alleged  right 
rests  on  authority  derived  from  grant  or  statute. 

The  second  and  third  questions  would  demand  an  enquiry 
of  importance  and  of  interest,  if  doubts  were  entertained  by 
^  M  to  the  solution  of  the  fourth,  respecting  which,  how- 
ever, Our  opinions  concur  in  an  aflBrmative  view  of  it. 

"  ^e  were  called  on  to  decide  whether  in  the  early  history 
^f  »  nascent  colony,  the  progressive  exercise  by  the  first 
**''*'8  of  a  path  through  the  forest,  from  settlement  to 
•*"^ent,  furnished  a  state  of  facts  from  which  dedication 
••highway  by  liie  owner  of  the  adjacent  wilderness  might 
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be  inferred;  such  an  enquiry  might  present  a  question  o 
some  difficulty.     That  such  an  inference  would  not  be  war^ 
ranted  would  appear  to  be  the  doctrine  held  in  the  UnitedL 
States ;  and  Mr.  J.  Patteson  says  in  Barraclough  v.  Johnson^ 
8  Ad.  &  Ellis  105,  "  There  cannot  be  such  a  thing  as  turning" 
" land  into  a  road  without  intention  oil  the  owner's  pari''' 
In  the  same  case  Coleridge  J .  observed,  "  A  party  is  pre- 
"  sumed  cognisant  of  the  consequences  following  his  own 
"  acts;  and  if  he  permits  user  of  a  way  over  his  land,  a  jury 
may  presume  that  he  intended  to  dedicate  such  way  to  the 
public.     But  you  cannot  exclude  evidence  of  the  circum- 


6i 

"  stances  under  which  the  user  commenced." 


-ac 


These  are  significant  and  pertinent  words.  In  view  of 
them  it  might  be  reasonably  urged  that,  referring  to  the 
time  when,  and  the  circumstances  under  which  the  user  of 
this  way  commenced,  there  exists  nothing  to  warrant,  but 
on  the  contrary,  much  to  exclude  an  inference  of  an  (ict  of 
absolute  dedication  to  the  public  by  the  owner  of  the  soil  in 
question.  He  had,  then,  (in  1791)  no  interest  in  debarring 
the  public  from  using  a  way  across  his  land,  and  he  (who- 
ever he  was)  is  not  shewn  to  have  been  aware  of  the  fact 
of  the  user  when  it  commenced. 


We  are,  of  course,  not  now  speaking  of  the  exercise  of  the 
way  over  the  precise  locality  of  the  trespass  alone,  but  over 
the  whole  extent  of  the  ancient  path,  for  which  the  present 
highway  has  been  substituted.  At  the  same  time  we  are  not 
unmindful  that  some  general  and  vague  evidence  exists  of  ^ 

the  ownership  of  the  elder  Peters,  and  of  his  having  lived 
somewhere  in  the  neighbourhood.  He  gave  the  burial  place 
indeed,  but  before  he  did  so,  the  way  had  been  long  tra- 
velled; and,  therefore,  he  is  not  connected  with  the  origin 
of  the  latter,  which  may  have  originated  without  his  know- 
ledge, and  when  he  had  no  connection  with  the  land.  Keep-  . 
ing  our  view  still  confined  to  the  origin  of  the  user  in  point 
of  time  and  circumstances,  we  might  reasonably  ask :  "  Where 
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**  is  the  evidence  in  this  case  of  the  intention  of  the  then       1860. 
"ovners  of  this  soil  to  turn  their  land  into  a  road?"    But      leary 

*  V 

wis  point,  as  has  been  already  remarked,  it  is  unnecessary    saundkrs 
^0  decide. 

^'either  are  we  called  on  to  consider  whether  any,  and  if 

*^J«  what  course  of  proceeding  would  be  eifectual  to  dis- 

chai^e  from  the  burthen  of  a  highway,  the  soil  of  a  subject, 

^^ce  charged  with  it  by  matter  of  record,  by  grant,  or  by  the 

*^^> served  provisions  of  a  statute;  but  we  do  not  perceive  that 

^*^her  reason  or  law  demands  that,  in  the  case  before  us,  the 

^oil   of  this  plaintiff  should  be  held  subject  to  the  alleged 

r*o.blie  easement,  at  the  time  of  the  trespasses  committed. 

J^uring  a  period,  when  the  extent  of  the  way  on  either 

"^  ^  cie  was  lined  by  the  forest,  and  when  it  was,  to  use  the  ex- 

^*  '"^^'^ive  language  of  a  witness,  such  a  road  "  as  nature  and 

^      hote  could  make  it,"  the  few  inhabitants  of  the  opening 

'^"^^^ Element  in  the  neighbourhood  passed  over  it  in  the  exer- 

^'■''^^    of  an  assumed  right  of  way,  as  their  limited  occasions 

quired,  up  to  the  year  1809;  but  that  exercise,  if  it  ever 

^s    made  by  the  public  in  a  proper  sense,  has  been  ever 

**  *  ^■^-"re?  abandoned  by  them.     They  have  had  a  substituted  way, 

oh  they  have  continuously  and  contentedly  used,  subse- 

*^^^Otly,  and  for  upwards  of  half  a  century. 

i  f  we  consider  the  legal  effect  of  the  defendants'  plea,  in 

^  *~*^  ejection  with  the  facts  of  user  adduced  to  support  it,  the 

*^^tification  must  be  held  to  have  entirely  failed.     The  plea 

^  highway  is  not  divisible,  and  must  be  made  out  as 

^^ded.     Such  a  way,  if  established,  is  a  burthen  on  the  soil 


i 


which  it  passes,  and  to  that  extent  to  which  it  is  alleged 
l>e  an  easement  in  alieno  solo,  it  must  be  proved.    High- 
y^,  of   a  much    less   comprehensive   character   than  that 
«ich  forms  the   subject   of  this   plea,   may   undoubtedly 
ve   a    legal    existence.      The    right,    however,    set    up 
these  defendants  is    alleged   to    be   a    right    for   them 
common  with  all  subjects  of  the  Crown,  to  pass  over  the 
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1860.       plaintiif's  soil  as  a  public  highway  at  all  times,  and  in  a 
■  seasons,  on  foot  and  on  horseback,   with  every   descriptio 


Leaky 

Jders    ^^  vehicle,  and  with  all  kincfs  of  cattle. 


Saunders 
etal. 


Now,  to  take  the  strongest  view  of  the  proved  exercise  c 
the  alleged  right,  at  any  time  during  the  long  period  t 
which  the  testimony  refers,  it  comes  very  far  short  of  tha 
kind  of  user  which  would  support  this  plea. 

The  highway  which  it  sets  out,  is  as  comprehensive  n 
could  be  alleged,  or  as  could  exist,  but  the  actual  user  prove 
amounts  to  no  more  than  an  occasional  and  unfrequent  exe 
cise  of  a  way  by  the  early  settlers  in  a  remote  wildemes 
successively  by  the  foot  of  the  wayfaring  man,  by  the  pad 
horse  carrying  his  burden  through  branches  and  bushes  thj 
almost  intercept  his  progress,  by  the  ox-drawn  sledge  i 
winter,  and  by  cart  wheels  in  one  or  two  solitary  instances,  j 
other  seasons  lumbering  over  the  rude  irregularities  of  the  ni 
tural  surface  of  the  soil. 

It  is  uncertain,  as  has  been  observed,  whether  the  owner 
of  the  land  in  question  were  aware  of  the  origin  of  th 
user,  and  even  if  they  were  so,  it  would  be  reasonable  to  in 
fer  that  they  intended  nothing  more  than  a  permission  t 
use  an  easement  (under  circumstances  that  occasioned  t 
them  no  prejudice)  until  a  regular  highway  should  be  estab 
lished,  in  substitution  for  a  temporary  accommodation  of 
passage  over  their  land  through  the  wilderness. 

We  think,  therefore,  that  the  rule  should  be  discharged. 

Rule  dischargee 
Attorney  for  plaintiff,  Troop, 

Attorney  for  defendant,  J.  A,  Dennison. 


END  OF  MICH^LMAS  TERM. 


CASES 

JVKGUED  AND  DETEEMINED 

IN   THE 

SUPREME  COURT  OF  NOVA  SCOTIA, 

IN 

TRINITY  TERM, 

XXV.    VIOTOMA. 


The  Judges  who  usually  sat  in  Banco  in  this  Term,  were 
Young,  C.J.  DesBarres,  J. 

BXJSS,  J.  WiLKINS,  J. 

I>ODD,  J. 

RIPLEY  versus  BAKER. 

PUintiff  derived  title  to  a  mill  through  his  father,  who  forty-five 
Tctn  ago,  cut  a  canal  through  the  land,  now  belonging  to  the 
defendant,  and  through  which  canal  the  w^ater  flowed  to  the  mill 
until  nineteen  years  ago,  when  B.,  the  then  owner  of  the  land, 
gave  verbal  permission  to  the  plaintiff  to  cut  a  new  canal  in  sub- 
stitution of  the  old  one,  and  though  he  gave  no  express  Ie«ve 
to  the  plaintiff  to  make  a  dam  on  said  land,  did  not  object  to .  it 
when  made.  The  plaintiff,  shortly  after  the  permission  thus  given- 
wt  the  new  canal,  which  was  200  yards  i-orth  of  the  old  one,  tmd 
«rtcted  the  dam.  Defendant  derived  title  under  B.,  and  there  were  m* 
r^nttions  in  any  of  the  dreds.  Ten  years  after  this,  and  after 
be  had  been  privy  to  the  plaintiff's  repairing  the  dam,  defendan*" 
•btted  it,  without  tendering  to  plaintiff  the  expense  of  its  erection. 
H^W.  that  the  permission  thus  given  for  the  cutting  of  the  n<»w 
<^aL  and  the  erection  of  the  dam,  not  being  under  seal,  was  to  be 
*w)anted  only  a  parol  license,  revocable  at  any  time,  and  that  the 
defendant  might  lawfully  abate  the  dam,  and  (per  Dodd,  J.,)  that 
the  coQTeyance  to  defendant  was  a  revocation. 

rpESPASS,    tried    before    His    Lordship    the    Chief 

-■-    Justice  at  Amherst  in  October  last  when  a  verdict 

was  found  for  plaintiff  by  consent,  with  leave  to  defendant 

to  moTe  to  set  the  verdict  aside,  and  to  have   a  non-suit 

entered.    Defendant  obtained  a  Rule  Nisi  accordingly,  which 

^W8  argued  in  Michaelmas  Term  last  before  all  the  Judges, 

^y^^  W.  Johnston,  Senr.,  Q.C.,  and  W,  A,  Johnston  for  de- 

i       Pendant,  aid  J.  R.  Smith  for  plaintiff.     The  Court  now 

I       g»ve  judgment. 

K         Youuo,  C.J. — ^In  this  case  the  plaintiff  complained  that 
■     1^^  possessed  of  a  mill,  and  by  reason  thereof  entitled  to 

!«....  _.,„^ ............ 
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1861.  bad  cut  the  bank  and  diverted  the  waters  of  the  stra 
KiPLET  away  from  said  mill.  Five  pleas  were  put  in  by  the  defei 
bJsxr.  ant,  in  which  he  alleged  that  the  plaintiif  had  erected  i 
bank  under  leave  and  license  from  a  previous  occupant 
defendant's  land,  and  as  it  injured  the  defendant  he  t 
abated  it;  that  the  flow  of  the  stream  was  an  easement  < 
joyed  by  the  plaintiff  as  a  favor,  and  not  as  a  right,  i 
that  the  bank  was  an  artificial  mound  or  dam  erected 
the  defendant's  land  within  twentv  years,  and  which 
defendant  cut,  as  he  lawfully  might.  To  these  pleas  1 
plaintiff  replied  that  the  license  had  not  been  countermai 
ed;  that  before  abating  the  bank  the  defendant  had  i 
tendered  the  expenses  of  erecting  it,  and  that  the  waters 
the  stream  had  been  diverted  from  the  original  channel  fo 
years  before  the  acts  complained  of,  and  had  continuoi: 
during  that  period  flowed  to  the  mill  in  a  channel  differ 
from  their  said  original  channel.  The  action  was  tried  bei 
me  at  Amherst  in  October  last,  and  a  verdict  found  for 
plaintiff  l)y  consent,  subject  to  the  legal  questions  which  w 
argued  at  large  in  December. 

It  appeared  at  the  trial  that  the  plaintiff  derived  title 
the  mill  from  his  father,  who  had  been  dead  about  twen 
four  years;  that  the  father  forty-five  years  ago  cut  a  chan: 
through  the  land  now  owned  by  the  defendant,  which  coi 
still  be  traced  nearly  all  over  the  lot,  and  was  used  wi 
out  interruption  for  conveying  the  waters  of  the  origii 
brook  to  the  plaintiff's  mill  until  about  nineteen  years  a 
when  the  plaintiff  made  a  new  cut  from  two  or  three  hi 
dred  yards  north  of  the  old  cut;  that  at  the  time  the  < 
cut  was  made,  the  land  was  in  a  wilderness  state  and  i 
occupied;  that  when  the  new  cut  was  made,  it  was  throu 
wood  and  swamp,  but  the  land  at  the  old  cut  h^d  been  c 
tivated  and  improved;  that  the  old  and  the  new  cuts  W( 
of  nearly  the  same  width  and  depth ;  that  the  old  cut  v 
doing  mischief  to  the  land  by  heaving  in  the  spring,  a 
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Bulmer  who  owned  and  occupied  the  land  under  mortgage,  1861. 
A)iD  whom  the  defendant  derived  title,  gave  the  plaintiif  ripley 
verbal  permission  to  subbtitute  the  new   cut   for  •  the   old,       hakeb. 

«>xiffldering  it  a  benefit;  that  the  bank  or  dam  which  the 
defendant  afterwards  abated  was  necessary  to  prevent  the 
rater  in  the  new  cut  from  flowing  out  of  the  channel  into 
o^w  land,  and  though  Bulmer  gave  no  express  leave  to  make 
hic  dam,  he  did  not  object  to  it  when  made;  that  the  effect 
£  the  dam  was  to  overflow  at  certain  seasons  about  half 
cm.  acre  of  defendant's  land,  and  in  1856,  ten  years  after 
^  had  bought,  and  after  he  had  been  privy  to  the  plain- 
L-fTs  repairing  the  dam,  he  abated  it  in  the  exercise  of  what 
i^  conceived  to  be  a  right;  that  he  afterwards  oifered  to 
.llow  the  plaintiff  to  put  the  dam  up  again  as  a  matter  of 
privilege,  but  not  as  a  matter  of  right,  and  with  a  sluice 
vTi  it,  the  sluice  not  to  be  raised  in  the  grinding  season  so  as 
X.O  injure  the  mill,  and  the  object  of  it  being  to  drain  the 

Viaif  acre  known  as  the  frog  pond. 

It  is  unfortunate,  perhaps,  that  this  offer  of  the  defend- 
ant was  not  accepted ;  but  both  parties  stand  upon  their  legal 
rights,  involving,  as  we  shall  presently  see,  principles  of 
Terr  eitensive  operation. 

It  was  first  objected  by  the  Counsel  for  the  defendant,  that 

Bulmer,  having  executed  a  mortgage  of  the  land,  had  parted 

▼ith  the  fee,  and  therefore  could  not  give  a  valid  license  to 

the  plaintiff ;  but  this  question,  which  is  new  in  our  Courts, 

tnd  is  obviously  of  great  importance,  could  not  be  raised, 

^^^cause  the  mortgage  was  not   in   proof,   and    it    did    not 

necessarily  follow,  though  it  was  likely,  in  the  usual  course, 

that  it  was  a  mortgage  in  fee.     [See  10  Law  Times  Rep, 
240.) 

^  second  material  question  turned  on  the  effect  and 

f^P^  incidents  of  the  license  given  by  Bulmer,  on  the  exe- 

thereof  by  the  plaintiff  cutting  the  new  channel  and 

the  dam  at  his  own  expense,  on  the  abatement  of  the 
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1861.  dam  by  the  defendant,  without  a  tender  of  that  expense,  €lz 
i^jpj^jjY  on  the  distinction  between  a  license  and  the  grant  of  ^ 
Baker,      easement. 

A  large  number  of  cases  were  cited  at  the  argument,  s 
of  which  I  have  looked  into,  besides  manv  others  to  be  foixr 
both  in  the  English  and  American  reports,  and  I  con8i3< 
the  principles  of  this  branch  of  the  law  to  have  been  cleax 
settled  by  the  more  recent  decisions,  controlling,  or  at  lea 
modifying  and  explaining  the  earlier  cases.  These  principl' 
come  so  frequently  into  play  in  our  own  Province,  and  ha.'' 
been  so  often  argued,  though  we  have  no  reported  case  r 
cognizing  them  in  this  Court,  that  it  seems  advisable  sti' 
cinctly  to  review  them. 

The  case  of  Thomas  v.  Sorrell,  Vaughan^s  Reports  33 
contains  an  elaborate  judgment  pjronounced  in  the  y^^ 
1685,  and  which  is  cited  and  approved  of  in  the  modem  a.x 
equally  elaborate  judgment  in  the  case  of  Wood  v.  Leadl^  "^ 
ter,  13  Meeson  and  Welsby  838.  In  the  course  of  his  juc3 
ment  Vaughan,  Chief  Justice,  says : — "  A  dispensation 
"  license  properly  passeth  no  interest,  nor  alters  or  ttansf^ 
"  property  in  any  thing,  but  only  makes  an  action  lawf  "^ 
"  which,  without  it,  had  been  unlawful,  as  a  license  to  ^ 
"  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  Ir^ 
"  house,  are  only  actions  which,  without  license  (that  is, 
"would  add,  a  license  express  or  implied),  had  been  ur:^ 
*•  lawful.  But  a  license  to  hunt  in  a  man's  park,  and  car  ' 
"  away  the  deer  killed  to  his  own  use ;  to  cut  down  a  tr* 
"  in  a  man's  ground,  and  to  carry  it  away  the  next  day  aft^ 
"  to  his  own  use,  are  licenses  as  to  the  acts  of  himting  anJ 
"  cutting  down  the  tree ;  but  as  to  the  carrying  away  of  th 
''-  deer  killed  and  tree  cut  down,  they  are  grants.  So 
"  license  to  a  man  to  eat  mv  meat,  or  to  fire  the  wood  it 
"  my  chimney  to  warm  him  by,  as  to  the  actions  of  eating 
''firing  my  wood  and  warming  him,  they  are  licenses;  bu 
"it  is  consequent  necessarily  to  those  actions  that  my  pro- 
perty may  be  destroyed  in  the  meat  eaten  and  the  wooc 


« 
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unied.    So  as  in  some  cases,  by  consequent  and  not  di-  1861. 

ectly,  and  as  its  effect,  a  dispensation  or  license  may  de-  hipley 

^7  or  alter  property.^'  bakkr. 


^eral  qualities  of  a  license  flow  out  of  this  definition 
h  distinguish  it  from  a  grant.  Though  it  do  not 
mt  to  a  grant  under  seal,  it  is  an  excuse  for  an  act 
1  would  otherwise  be  a  trespass,  for  a  plaintiff  cannot 
Iain  of  a  thing  done  by  his  own  permission.  Had 
cr  pued  the  plaintiff  as  a  trespasser  in  this  case  for 
g  the  new  ditch,  and  his  license  been  pleaded,  he  could 
ave  recovered;  yet  it  by  no  means  follows  that  his 
?  had  the  same  legal  effect  and  operation  as  a  grant. 
)  a  license  is  revocable  in  many  cases,  where  a  grant 

not  be  so.    And  upon  this  head  a  distinction  is  to  be 

which  neutralizes  several  of  the  cases  relied  on  by 
aintiff^s  counsel.  He  insisted  on  the  case  of  Liggins 
e,  7  Bing.  682 ;  but  that  only  established  that  a  license 
cd  by  the  licensee  on  his  own  land,  is  not  counter- 
ible.  This  is  one  of  the  decisions  of  Chief  Justice 
/,  which  are  of  such  high  authority  that  Judge  Tal- 

who  was  a  good  lawyer,  although  better  known  as  a 
ician  and  a  poet,  conceived  a  careful  study  of  them 
«t  preparation  for  the  bench.     Now  in  this  case  the 

Justice  says: — ^"Suppose  A  authorizes  B,  by  express 
ise,  to  build  a  house  on  B^s  own  land,  close  adjoining 
wme  of  the  windows  of  A^s  house,  so  as  to  intercept 
e  of  the  light,  could  he  afterwards  compel  B  to  pull 
honse  down  again,  simply  by  giving  notice  that  he 
ntermanded  the  license?^'  The  same  principlo  applies 
party  who  erects  a  mill  upon  his  own  soil,  with  the 
t  of  the  owner  of  the  stream,  and  extends  "  to  every 
S»c  to  construct  a  work,  which  is  attended  with  expense 
fte  party  using  the  license ;  so  that,  after  the  same  is 
liknnanded,  the  party  to  whom  it  was  granted  may 
a  heavy  loss.^ 


» 


« 
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1861  So  in  the  earlier  case  of  Hewlms  v.  Shippam,  5  Bani 

RiPUEr      Ores.  221,  Judge  Bailey  remarking  on  that  of  Winter 
hmool      Brockwell,  8  East,  309,  said  that  "  all  the  defendant  did 
**  that  ease  he  did  upon  his  own  land.    He  claimed  no  ri^ 
*'  or  easement  upon  the  plaintiff's.     The  plaintiff  claimed 
**  right  or  easement  against  him, — viz.,  the  privilege  of  lig 
and  air  through  a  parlour  window,  and  the  free  passa 
for  the  smells  of  an  adjoining  house  through  defendan 
area;  and  the  only  point  there  decided  was,  that  as  t 
"  plaintiff  had  consented  to  the  obstruction  of  such  his  eaf 
ment,  and  had  allowed  the  defendant  to  incur  expense 
making  such  obstruction,  he  could  not  retract  that  consei 
"  without  reimbursing  the  defendant  that  expense.     But  il 
**  was  rot  the  case  of  the  grant  of  an  easement  to  be  eX" 
*^cised  upon  the  grantor's  land,  but  on  permission  to 
^'  grantee  to  use  his  own  land,  in  a  way,  in  which,  but 
"  an  easement  of  the  plaintiff's,  such  grantee  would  hav( 
**  clear  right  to  use  it." 

So  much  for  the  law,  where  the  license  is  to  be  execul 
on  the  land  of  the  party  to  whom  the  license  is  given.  1 
a  license  from  A  to  B  to  enjoy  an  easement  over  the  Ifi 
of  A,  by  whom  the  license  is  given, — as  for  example,  to 
joy  the  use  of  a  drain,  or  a  pew,  or  to  come  upon  his  k 
for  any  other  purpose,  is  countermandable  at  any  til 
although  it  has  been  acted  on,  and  although  a  valuable  c 
sideration  has  been  paid  for  it,  and  the  consideration  has 
been  returned.  1  will  glance  at  two  or  three  of  the  lead: 
cases  efitablishing  these  positions. 

The  principal  one  is  that  of  Wood  v.  Leadhiiter,  aire; 
cited,  which  the  Court  ingeniously,  though  not  very  succ< 
fully,  laboured  to  reconcile  with  some  of  the  prior  decisic 
There  the  evidence  was  that  Lord  Eglintoun  was  stew 
of  the  Doncaster  races ;  that  tickets  of  admission  were  iss 
with  his  sanction  to  the  Grand  Stand,  and  sold  for  a  gui: 
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etch,  entitling  the  holder  to  come  into  the  stand  and  the  in-       1861. 

clo&urc  round  it  during  the  races,  the  stand  being  treated  in       kipi^t 

fte  pleadings   as   the   close   of   Lord  Eglintoun;  that  the      bakkr 

pliintiff  bought  one  of  the  tickets,  and  was  in  the  inclosure 

during  the  races ;    that  the    defendant  by  order    of    Lord 

EfUntoun  desired  him  to  leave  it,  and  on  his  refusal  to  do 

n,  the  defendant,  after  a  reasonable  time  had  elapsed  for 

to  quitting  it,  put  him  out,  using  no  unnecessary  violence, 

te  not  returning  the  guinea.     It  was  assumed  in  the  de- 

daoD  that  the  plaintiff  had  in  no    respect    misconducted 

kinwelf,  and  that,  if  he  had  not  been  required  to  depart,  his 

wming  upon  and  remaining  in  the  inclosure  would  have  been 

«n  act  justified  by  his  purchase  of  the  ticket.    Yet,  it  was 

Ud  that  the  plaintiff,    founding  his   claim    on    a    parol 

IwDFe,  and  Hot  on  a  grant,  could  not  recover,  and  that  it 

B»de  no  difference  that  he  had  paid  a  money  consideration 

fo*  the  privilege  of  going  on  the  stand.     "  Whether,"  said 

4e  Court,  "  it  may  give  the   plaintiff  a  right  of  action 

"against    those  from  whom  he  purchased    the    ticket,    or  » 

"those  who  authorized  its  being  issued  and  sold  to  him,  is 

**  a  point  not  necessaiy  to  be  discussed." 

The  game  principles  are  upheld  in  Cocker  v.  Cooper^  1 
Cr.  Meeg.  &  Roscoe,  418,  and  in  the  still  later  cases  of 
^m  V.  Andrews,  15  Q.  B.  284,  and  Rojfey  v.  Henderson, 
17  Q.  B.  574,  in  the  former  of  which  the  Court  said,  that 
as  there  was  no  deed,  and  therefore  no  grant,  the  plaintiff 
""gkt  revoke  the  license  he  had  given  to  the  defendant  to 
"^  partition  of  a  pew,  notwithstanding  the  expense  the 
^aidant  had  incurred. 

^'  these  cases  recognize  the  common  law  principle,  that 

•Oeatt-ment  to  be  exercised   upon  a  man's  own  land  can    ' 

**y  be  created  by  grant.     No  incorporeal  hereditament  af- 

^Mding  land  can  be  created  or  transferred,  otherwise  than 

j^  ««i    This  is  a  proposition  so  well  established,   said 

Mdersan,  that  it  would  be  mere  pedantry  to  cite 
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1861.  authorities  in  its  support.  All  such  inheritances  ar( 
RiPLEv  emphatically  to  lie  in  grant,  and  not  in  livery,  and  t< 
Baker,  by  mere  delivery  of  the  deed.  The  very  case  is  put 
parol  license  to  come  on  a  man's  lands,  and  then  to 
a  watercourse  to  flow  on  the  land  of  the  licensee.  In 
a  case  there  is  no  valid  grant  of  the  watercourse,  an 
license  remains  a  mere  license,  and  therefore  capab 
being  revoked. 

As  our  attention  was  turned  on  the  argument  to  the 
oning  in  Cook  v.  Stearns,  11  Mass.  Rep.  533,  which 
conformity  with  the  English  doctrine,  it  may  not  be 
to  notice  that  the  Courts  in  some  of  the  American  k 
have  adopted  a  different,  and  as  some  may  think  a 
rational  rule.  In  the  case  of  Clement  v.  Durgin,  5  J 
Reps.  9,  the  broad  ground  was  taken,  that  wherever  thi 
done,  on  the  faith  of  a  license,  have  resulted  in  the 
tion  of  an  interest  of  whatever  description,  for  the  p: 
tion  of  which  the  continued  existence  of  the  license  i 
cessary,  the  law  will  not  permit  it  to  be  defeated  b; 
party  by  whom  the  license  was  given.  The  same  do< 
has  been  held  to  the  fullest  extent  by  the  Supreme  < 
of  Xew  Hampshire,  in  which  some  very  able  men  have 
sided.  And  in  a  recent  case  of  Wilson  v.  Chelfant,  15 
247,  it  was  decided  that  a  license  to  build  a  dam  on  the 
of  the  licensor,  when  once  carried  into  execution,  wj 
revocable.  So  in  Pennsylvania,  a  parol  license  to  al 
dam  upon  the  land  of  another  has  been  held  subject 
revoked  at  any  time  before  the  expenditure  of  m 
Bcidelman  v.  Foulke,  5  Watt's,  (Penn.)  Rep.  308. 

However  sound  the  morality,  and  however  agreeab 
natural  justice  the  reasoning  of  these  cases  may  be  tho 
they  are  clearly  at  variance  with  the  technical  rule,  ^ 
in  the  absence  of  any  legislation  of  our  own  must  p 
in  this  Court.  So  far  back  as  the  days  of  Chief  I 
Gilbert,  in  his  Law  of  Evidence,  page  96,  the  rule  is 
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down,— "  that  there  can  be  no  solemn  agreement  without  a       1861. 
"seal,  so  that  possession  alone  is  not  sufl&cient,  since  the       kiplet 

V 

"  thing  itself  does  not  lie  in  possession,  but  by  agreement ;  uakkr. 
"therefore  a  man  cannot  claim  a  title  to  a  watercourse,  but 
*'bv  deed  and  under  seal.''  And  in  Fffntiman  v.  Smith, 
4  East,  107,  where  the  plaintiif  claimed  to  have  a  paasage 
f«  water  by  a  tunnel  over  defendant's  land.  Lord  Ellen- 
borough  lays  it  down  distinctly : — "  The  title  to  have  the 
*•  water  flowing  in  the  tunnel  over  defendant's  land  could 
"not  pass  by  parol  license  without  deed." 

A3  it  is  perfectly  clear,  therefore,  that  the  plaintiflE  could 
Dot  have  availed  himself  of  the  parol  license  in  this  case, 
pren  as  against  Bulmer,  who  granted  it,  for  any  independ- 
at  and  new  construction,  and  that  it  would  still  less  avail 
lum  as  against  the  defendant,  it  only  remains  to  consider 
how  far  the  new  cut  is  to  be  taken  as  a  substitution  for  the 
old,  to  which  the  plaintifiF  had  acquired  a  prescriptive  right. 
This  is  reaUy  the  strong  point  of  the  piaintiflPs  case,  and  on 
tie  faith  of  which  it  is  probable  the  action  was  brought. 
Tlere  are  undoubtedly  strong  equities  to  recommend  it. 
The  new  cut  was  considered  by  Bulmer,  the  then  owner,  as 
» drain ;  it  was  a  benefit,  not  an  injury,  to  the  land ;  in  his 
own  words,  he  was  proud  when  the  plaintiff  cut  it.  The 
plaintiffs  counsel,  therefore,  had  every  motive  diligently  to 
hiint  up  decided  cases  or  dicta,  that  would  sustain  his  po- 
*Won,  and  I  have  no  doubt  he  discharged  that  duty  well. 
He  has  been  able,  however,  to  produce  but  one  Nisi  Prius 
^  that  of  Payne  v.  Shedden,  1  Moody  &  Bob.  382,  tried 
It  Windsor  in  1834,  which  would  favor  his  view.  That 
^  an  action  of  trespass,  and  a  justification  was  pleaded, 
Bnder  the  English  act  2  &  3  Will.  IV.  ch,  71,  which  has 
**  been  re-enacted  here,  of  a  right  of  way  over  the  locus  in 
fWr-4hat  is  to  say,  from  A  to  B,  which  right  the  replication 
*iued. 

ippetred  that,  although  the  occupier  of  the  messuage 
•njoyed  a  way  over  the  loctis  in  quo  during  the  last 
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1861.       twenty  years,  yet  that  the  line  and  direction  of  the  way 
RiPLKY      had  been  a  good  deal  varied,  and  at  certain  periods   wholly 
Baker,      suspended  by  agreement  between  the  parties.    In  his  charge, 
Patteson,  J.,  said : — "  If  there  be  ten  years'  enjoyment  of  a 
"  right  of  way,  and  then  a  cessation,  under  a  temporary 
"  agreement,  for  another  ten  years,  yet  this  may  be  a  sufS- 
'*  cient  enjoyment  of  the  old  right  for  twenty  years,  to  make 
*Mt  indefeasible  under  the  statute  (2  &  3  William  IV. ,  chu 
"71),  for  the  agreement  to  suspend  the  enjoyment  of  the 
"right  does  not  extinguish,  nor  is  it  inconsistent  with  the 
right.     So  if,  instead  of  the  direct  path  from  A  to  B, 
another  track  over  the  pJaintiflPs  land  from  A  to  C  and 
"  thence  to  B,  had  been  substituted  by  a  parol  agreement  of 
"  the  parties  for  an  indefinite  time,  yet  the  user  of  this  sub- 
"stituted  line  may  be  considered  as  substantially  an  exer^ 
"  cise  of  the  old  right,  and  evidence  of  the  continued  en- 
"  joyment  of  it.    Defendant  failed  to  establish  any  right  at 
"  all,  and  plaintiff  had  a  verdict.'^ 

Now,  it  will  be  perceived,  that  not  only  did  this  dictum 
of  Judge  Patteson  proceed  from  an  English  act  which  our 
Legislature  have  not  thought  proper  to  adopt;  but  the  de- 
fendant  having   failed  in  his  proof,   there   was   no   oppor- 
tunity of  reviewing  it  at  Bar,   and   I   have  not   fallen   in 
with  any  confirmatory  decision  eith^  in    the    English    or 
American  Courts.    A  man  may  raise  and  enlarge  an  ancient 
window  without  losing  his  prescriptive  right;  but  that  part 
of  the  new  window  which  constitutes  the  enlargement  may 
be  lawfully  obstructed.    In  Thomas  v.  Thomas,  2  Cr.  Mees. 
&  Ros.  34,  where  the  plaintiff  having  an  easement  for  eaves- 
dropping thatched  his  wall,  and  the  thatch  projected  some 
inches  further  than  the  pantiles  before,  and  he  also  raised 
the  wall  three  feet  higher,  Baron  Alderson  asked, — ^how  does 
the  {)laintiff  by  claiming  more  than  he  lawfully  may,  destroy 
his  title  to  that  which  he  lawfully  may  claim?    Rensliaw  v. 
Bean,  18  Q.  B.,  112.     Here  no  question  arises  as  to  the 
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plaintiffs  right  to  the  old  cut,  and  any  slight  deviations  from       1861 
^^5  original  conrse  for  straightening  or  improving  it  might,       rotjiy" 

1  V 

*^  think,  have  been  justified ;  but  an  entirely  new  cut,  two  or 

^iviw  hundred  yards  distant,  which   could   not   have   been 

^^iifc  without  the  leave  of  the  occupant,  must  fall  within  the 

^tner&l  principle,  and  resting  upon  license  and  not  upon 

Ptnt,  cannot  be  upheld  in  an  English  court.    1  am  of  opin- 

^,  thCTefore,  that  the  defendant  is  entitled  to  our  judg- 

^Uss,  J.,  concurred. 

^DD,  J.  This  action  was  brought  to  recover  damages 
•?*inst  the  defendant,  for  the  destruction  of  a  dam  on  his 
t^*^  land,  which  had  been  erected  by  the  plaintiff  fifteen  years 
before  such  destruction  with  the  implied  consent  of  the  then 
owner  of  the  defendant's  land.  A  verdict  was  entered  for 
the  plaintiff  by  consent,  subject  to  the  opinion  of  the  Court, 
with  power  to  direct  a  non-suit  to  be  entered,  should  the 
Court  be  of  opinion  that  the  plaintiff  had  not  made  out  such 
t  case  as  entitled  him  to  a  verdict. 

The  facts  of  the  case  are  shortly  these.    The  father  of  the 
plaintiff  was  the  owner  of  a  mill,  and  for  the  purpose  of  di- 
▼ertinga  stream  of  water,  caused  a  canal  to  be  cut  across  the 
It^dg,  which  afterwards  became  the  property  of  the  defend-   * 
ant,  and  in  this  manner  drew  the  waters  of  the  stream  to 
bis  milL    At  the  time  the  canal  was  cut,  the  lands  were 
in  «  wilderness  state,  and  it  does  not  appear  by  whom  they 
were  then  owned.     The  father  of  the  plaintiff    used    the 
c»i»al  until  within  two  years  of  his  death,  when  the  mill 
pB«ed  into  the  hands  of  the  plaintiff,  who  continued  to  use 
the  canal  until  about  fifteen  years  before  the  injury  com- 
plained of,  and  for  which  this  action  is  brought.     At  that 
-time,  with  the  consent  of  Buhner,  who  was  then  in  the  occu- 
of  defendant's  land,  the  plaintiff  cut  a  new  canal 
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1861.  about  two  hundred  yards  to  the  northward  of  the  ol 
RiPLBY  This  new  canal  extended  as  the  old  one  did  across  the 
Baker,  width  of  the  defendant's  lot.  A  short  distance  after  1 
the  defendant's  land,  it  united  with  the  old  cut.  The 
possession  of  the  plaintiff  and  his  father  of  the  old  c 
tended  over  a  period  of  twenty  years.  The  new  ci 
made  by  the  permission  of  Bulmer,  but  in  conseque 
there  being  a  fall  in  the  defendant's  land  about  the 
of  his  lot,  the  plaintiff  found  it  necessary  to  erect  i 
from  fifteen  to  twenty  yards  in  length  where  the  fa 
place.  Buhner,  in  his  evidence,  says,  although  he  ga^ 
mission  to  cut  the  canal,  he  did  not  give  permissi 
erect  the  dam,  but  he  saw  the  plaintiff  erecting  it,  and 
no  objection  to  his  doing  so,  was  pleased  to  see  th 
canal,  as  he  thought  it  was  an  advantage  to  his  land,  i 
ing  through  swamp  and  wilderness.  The  defendant  I 
the  owner  of  the  land  in  March,  1846,  by  a  deed 
Smith,  to  whom  Bulmer  had  sold.  The  deed  contaii 
reservations  whatever.  The  defendant  had  been  in  i 
cupation  of  the  land  some  years  before  the  date  ( 
deed,  had  then  seen  the  plaintiff  use  the  new  cut,  a 
one  occasion  pointed  out  a  defect  in  the  dam  and  a 
him  to  repair  it.  He  was  also  in  the  habit  of  havi 
grain  ground  at  the  plaintiff's  mill,  in  September, 
six  months  after  the  date  of  his  deed,  he  destroys 
dam,  and  admitted  to  the  plaintiff  he  had  done  so. 
mill  was  repaired  some  years  after  the  new  cut  was 
but  in  consequence  of  the  destruction  of  the  dam  it  has  1 
useless. 

Under  these  facts  the  plaintiff  claims  a  right  to  i 
for  the  injury  he  has  sustained,  the  counsel  conductii 
argument  for  him,  contending  that  the  parol  licer 
Bulmer  to  cut  the  new  canal,  also  amounted  to  a  lice 
make  the  dam,  without  which  the  cut  would  have 
valueless,  and  that  the  license  is  not  revocable ;  that  tl 
cut  was  an  exchange  or  a  substitution  for  the  old  on 
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that  the  agreement  for  this  purpose  did  not  require  to  be       1861. 
in  writing.    In  support  of  this  view  of  the  case  several  au-      riplet 
thorities  were  cited,  but  when  closely  examined  they  will,       baker. 
in  general,  be  found  applicable  to  a  class  of  cases  distinct 
from  that  under  consideration,  and   those  that    appear   to 
bi'  applicable  have  been  much   doubted,   if   not   altogether 
overruled  by  subsequent  authority.     It  will  also  be  found 
in  all  the  cases  that  a  distinction  is  drawn  between  a  bene- 
ficial privilege  on  land,  which  may  be  granted  without  writ- 
iflff,  and  an  interest  in  land  which  requires  by  the  Statute 
of  Frauds  to  be  in  writing.    Kent,  in  his  Commentaries,  3 
vol.,  page  452,  says : — "  The  modem  cases  distinguish  be- 
''tween  an  easement  and  a  license.     A  claim  for  an  ease- 
**ment  must  be  founded  upon  grant  by  deed  or  writing,  or 
"upon  prescription,   which   supposes   one,   for  it  is  a  per- 
**nianent  interest  in  another^s    land,  with    a    right  at  all 
**  times  to  enjoy  it.     But  a  license  is  an  authority  to  do  a 
**  particular  act  upon  another^s  land  without  possessing  any 
"estate  therein.    It  is  founded  in  personal  confidence,  and 
'^is  not  assignable,  nor  within  the  Statute  of  Frauds.    This 
''distinction  between  a  privilege   or  easement  carrying  an 
"interest  in  land,  and  requiring  a  writing  within  the  Sta- 
"tuteof  Frauds  to  support  it,  and  a  license  which  may  be  by 
**  parol,  is  quite  subtle,  and  it  becomes  diflScult  in  some 
wses  to  discern  a  substantial  difference  between  them." 
He  refers  to  several  American  cases  where  it  was  held  that 
*  parol  license  was  valid,  but  a  parol  agreement  to  allow  a 
party  to  enter  and  erect  a  dam   for  a  permanent   purpose 
^as  Toid  by  the  Statute  of  Frauds,  for  it  was  the  transfer 
^^  an  interest  in  the  land.     The  case  of  Taylor  v.  Waters, 
« Taunton,  374,  cited  by  the  coimsel  for  the  plaintiff,  Kent 
**y8,  ig  decidedly  overruled    by    the    cases    of    Hewlins  v. 
%paf»,  6  Bam.  &   Cress.,   221,   and   Cocker  v.  Cowper,  1 
^'r.  M.  &  Ros.  418. 

•"tere  is  another  distinction  in  the  cases  worthv  of  obser- 
and  which  is  referred  to  in  several  of  the  late  deci- 
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1861.  sions,  that  is  between  a  parol  license  to  do  an  act  upon  tJ 
RiPucT  laud  of  the  party  to  whom  the  license  is  granted,  and 
bakbb.  Jicense  to  do  the  act  upon  the  land  of  the  party  grantiD- 
it.  The  cases  of  Winter  v.  BrocJcweUy  8  East  308,  and  Li^ 
gins  V.  Inge,  et  ah,  7  Bing.  682,  cited  in  favor  of  the  plains 
tilf,  are  cases  of  the  first  description;  but  in  no  case  can  I 
find  where  there  has  been  an  express  interest  in  the  land 
granted,  has  a  parol  license  been  held  sufficient  for  that  pur- 
pose. In  the  case  under  consideration  the  plaintiff  claims 
a  permanent  interest  in  the  land  of  the  defendant.  He 
does  not  claim  the  canal  for  a  temporary  or  limited  purpose, 
but  as  a  right  to  use  and  occupy  as  long  as  he  pleases.  I 
think  the  reference  in  2  Saunders,  113,  note  a,  is  against 
the  plaintiff  instead  of  being  in  his  favor.  It  is  there  stated 
that  a  license  to  be  exercised  on  land  may  indeed  be  grant- 
ed by  parol,  inasmuch  as  it  conveys  no  interest  in  the  land, 
as  a  license  to  stack  hay,  a  license  to  occupy  a  box  at  the 
opera,  or  a  license  to  put  a  sk}'  light  over  the  defendant's 
area,  by  which  the  plaintiff's  window  is  darkened.  In 
neither  of  these  cases  thus  put,  was  any  interest  in  the  land 
transferred,  therefore  they  are  very  different  from  the  case 
under  consideration. 

I  will  now  shortly  refer  to  some  of  the  cases  cited  in  favoi 
of  a  non-suit.  To  my  mind  they  are  unanswerable  and  con- 
clusive. Fentiman  v.  Smith,  4  East,  107,  is  a  case  as  much 
in  point  as  it  well  can  be.  In  that  case  the  defendant  al- 
lowed the  plaintiff  to  lay  a  tunnel  in  his  land  for  a  guinea^ 
for  the  purpose  of  conveying  water  to  the  plaintiff's  mill,  and 
assisted  in  making  it  under  plaintiff's  direction.  He 
afterwards,  when  the  guinea  was  tendered  to  him. 
refused  to  receive  it,  and  refused  to  allow  the  plaintiff  to 
continue  the  use  of  the  tunnel,  and  diverted  the  water  from 
running  into  it,  by  cutting  a  channel,  and  thereby  prevented 
the  plaintiff  working  his  mill.  In  this  case  Lord  ElUn- 
borough,  C.J.,  said  that  the  title  to  have  the  water  flowing 
in  the  tunnel  over  the  defendant's  land,  could  not  pass  by 
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parol  license  without  deed,  and  as  the  plaintiff  held  by  such  1861* 
iieenfie  it  was  revocable  at  any  time,  in  which  the  Court  con-  ^kjet 
cuired,  and  a  rule  was  made  absolute  for  a  non-suit. 


In  Hewlins  v.  Shippam,  which  was  an  action  for  stopping 
up  a  drain  leading  from  the  plaintiff's  premises  through  the 
defendant's  yard,  the  authority  to  make  the  drain  was  by 
papoL  and  the  plaintiff  in  making  it  incurred  an  expense  of 
£100.  The  defendant  subsequently  stopped  up  the  drain 
without  notice,  or  without  offering  compensation,  or  revok- 
ing the  license.  B&st,  J.,  delivering  the  opinion  of  the 
Court,  refers  to  Fentiman  v.  Smith,  as  an  authority  for  the 
judgment  he  was  then  pronouncing,  and  drew  the  distinc- 
tion between  that  case  and  Winter  v.  Brockwell,  and  some 
ether  cases  here  cited  for  the  plaintiff,  and  said  that  al- 
though a  parol  license  might  be  an  excuse  for  a  trespass,  till 
such  license  was  countermanded,  that  a  right  and  title  to 
have  passage  for  the  water  for  a  freehold  interest,  required 
4  deed  to  create  it,  and  as  there  had  been  no  deed  in  that 
c*-H*,  the  action  could  not  be  supported. 

iiams  V.  Andrews,  15  Queen^s  Bench  Reports,  285,  is 
among  the  latest  cases  to  be  found  on  the  subject  It  was 
*D  action  for  disturbances  in  the  plaintiff's  pew ;  with  other 
pleas  that  of  leave  and  license  generally  was  pleaded.  Pat- 
'won,  J.,  who  delivered  the  judgment  of  the  Court,  after  dis- 
poning of  some  other  points,  said  a  further  question  arose  in 
^p  argument,  as  to  the  right  of  the  plaintiff  to  revoke  the 
licens?  or  agreement ;  that  the  law  on  that  subject  was  elabo- 
rately and  conclusively  laid'  down  in  the  judgment  of  the 
Court  of  Exchequer,  in  Wood  v.  Leadbitter,  13  M.  &  W. 
838;  and  it  was  clear  that  as  there  was  no  deed  in  that  case, 
wd  therefore  no  grant,  the  plaintiff  might  revoke  the  license, 
•"^hstanding  the  expense  the  defendant  had  incurred; 
•>i  therefore  there  was  judgment  accordingly. 

h  TapUn  V.  Florence,  10  Common  Bench  744,  it  was  held 
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1861.       that  an  auctioneer  who  is  employed  to  sell  goods  by  pul> 
RiPLKY      auction,  has  not  such  an  interest  as  will  make  the  license 
Baker,      enter  the  premises  for  that  purpose  irrevocable.     Nearly 

the  cases  having  reference  to  parol  license,  were  referred^- 
at  the  argument  of  this  case.     Cresswell,  J.,  said:     "I 
"  clear  that  an  auctioneer,  who  is  employed  to  sell  g0P» 
"  upon  the  premises  of  a  third  party,  has  no  such  interes 
"the  goods  as  will  make  the  license  to  enter  the  premi 
"  for  the  purpose  of  selling  the  goods,  irrevocable.     The 
"  of  his  having  incurred  expense,  certainly  can  have  no  s 
"  effect.     According  to    Wood  v.   Leadbitter,  13  M.   & 
"  838,  and  Smart  v.  Sanders,  5  Common  Bench  895,  a  hl 
"parol  license  may  be  revoked  at  any  time;  such  a  licc7i 
"  to  be  operative  at  all,  must  be  by  deed."     He  refers 
this  last  position  to  Hewlins  v.  Shippam,    and   some    othe. 
cases. 


Had  this  action  been  against  Bulmer,  from  whom  the  license 
for  cutting  the  canal  was  obtained,  under  the  authorities  I 
have  referred  to,  it  is  clear  that  he  could  have  revoked  it, 
notwithstanding  the  expense  the  plaintiff  had  been  at  in 
cutting  it,  and  making  the  dam ;  but,  if  possible,  the  defend- 
ant stands  in  a  still  better  position,  as  he  claims  the  land 
under  a  deed  in  fee  simple  from  Smith,  who  purchased  from 
Buhner,  without  restriction  or  reservation. 

In  Ferry  v.  Fitzhowe,  15  Law  Journal,  also  reported  in  8 
Queen's  Bench  757,  the  plaintiff  declared  in  trespass  for 
breaking  and  entering  his  dwelling-house,  &c.  There  were 
several  counts  in  the  declaration,  and  extended  pleadings,  to 
which  it  is  not  necessarv  here  to  refer.  To  one  of  the 
counts,  the  defendant  justified,  &c.,  to  which  the  plaintiflE 
replied,  that,  before  the  land  came  to  the  defendant,  one 
Rkliard  Howe  was  seized  in  his  demesne  as  of  fee,  and  was 
the  occupier  of  the  same  land,  and,  being  so  seized,  did  give 
and  grant  to  the  plaintiff  leave  and  license,  to  shut  in,  fence 
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oft,  and  erect  and  build  the  said  dwelling-house,  &c. ;  to       1861. 
T^hiich  replication  there  was  a  demurrer,  among  other  things      ripley 
aUeging  that  the  leave  and  license  could  be  granted  only  by      Bakxr. 
diErdj  &c.    Lord  Denman,  Chief  Justice,  in  delivering  the 
jxa.dgment  of  the  Court,  said  it  was  not  necessary  to  consider 
'^K-  liat  the  effect  of  a  parol  license  would  be  against  the  per- 
granting  it,  for  there  it  was  pleaded  against  a  subsequent 
in  fee,  as  running  with  the  land  and  binding  the  in- 
fci  eritanee.    In  Winter  v.  Brockwell,  8  East.  308,  and  Harvey 
^'C-    Reynolds,  12  Price  724,  he  said  the  license  was  set  up 
a. gainst  the  party  who  gave  it;  but  he  was  not  aware  of  any 
€Ta5e  in  which  it  had  been  held  that  such  parol  license  would 
l>iiid  the  inheritance,  and  run  with  the  land.     On  the  con- 
iirary,  he  said,  it  was  laid  down  in  Sheppard's  Touchstone 
231,  that  a  license  or  liberty  could  not  be  created  and  an- 
nexed to  an  estate  of  inheritance  or  freehold,  without  deed.' 
He  further  observed  that  the  right  claimed  by  the  plaintiff 
«s  against  the  defendant,  was  for  freehold  interest,  if  any, 
vhich  could  only  pass  by  deed ;  that,  upon  this  point,  Hew- 
^^^  V.  Shippam  was  a  leading  authority,  in  which  all  the 
<*^  njxm  the  subject  were  considered,  and  in  which  it  was 
w  decided. 

^  Coleman  v.  Sir  William  Foster,  Baronet,  it  was  decided 
that  a  license  is  determined  by  an  assignment  of  the  subject 
^"*ttw,  in  respect  of  which  the  privilege  is  to  be  enjoyed. 
The  declaration  there  alleged  a  breaking  and  entering  of  the 
plaintiffs  theatre.  It  appeared  that  Rix  and  Cooper,  being 
^W8  for  themselves  and  other  proprietors  of  a  theatre, 
^^""s^  it  for  three  years  to  Sidney,  upon  the  terms,  among 
others,  that  Rix,  Cooper,  and  the  other  proprietors  should 
"▼eadmiasion  to  the  theatre;  that  Sidney  entered  upon  those 
*®nn8,  when  it  was  agreed  between  the  plaintiff  and  Sidney, 
^  the  plaintiff  should  have  the  use  of  the  theatre  for  two 
'^^ts,  and  the  plaintiff  knew  at  the  time  of  the  agreement 
^"^  which  Sidney  held.  The  defendant  was  one  of  the 
PWpri€tor8,  and  as  such  proprietor,  entered.    The  case  came 


V. 
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1861.  before  the  Court  on  demurrer,  when  there  was  judgment  for 
RiFUET  the  plaintiff.  PolJocky  C.  B.,  said,  that,  in  order  to  be  an 
excuse  for  the  trespass,  the  alleged  liberty  of  admission  must 
be  a  license,  or  it  is  nothing:  it  conveys  no  interest  whatever; 
that,  if  a  man  gives  a  license  and  then  parts  with  the 
property  over  which  the  privilege  is  to  be  exercised,  the 
license  is  gone ;  that  a  license  k  a  thing  so  evanescent,  that  it 
cannot  be  transferred. 

In  Wallis  v.  Harrison,  4  M.  &  W.  538,  it  was  held  that  a 
mere  parol  license  to  enjoy  an  easement  in  the  land  of  an- 
other, is  not  binding  on  the  grantor,  after  he  has  transferred 
his  interest  and  possession  to  a  third  party,  nor  is  any  notice 
of  the  transfer  necessary  to  determine  the  license. 

It  was  said  at  the  argument  that  the  new  canal  was  sub- 
stituted in  exchange  for  the  old  one,  and  that  no  deed  in 
writing  was  necessary  for  that  purpose,  even  admitting  a 
writing  was  necessary  for  the  granting  of  such  an  easement 
in  the  first  instance.  But  i  am  unable  to  see  any  sufficient 
reason  for  the  distinction.  Whether  there  was  a  money  con- 
sideration for  the  new  canal,  or  an  exchange  of  the  old  one 
for  it,  cannot,  in  my  opinion,  make  any  difference.  Upon  a 
careful  examination  of  all  the  cases  cited  at  the  argument  or 
otherwise,  1  am  clearly  of  opinion  that  this  action  cannot  be 
maintained.  The  license  in  this  case  is  for  an  easement  or 
interest  growing  out  of  the  land  of  the  defendant,  which 
could  not  be  granted  unless  by  deed  in  writing.  But  sup- 
posing the  license  to  be  good  as  against  Bulmer  so  long  as  ne 
was  the  owner  of  the  land,  which  1  am  very  far  from  ad- 
mitting ;  still,  whenever  the  land  passed  from  him  the  license 
ceased,  and  the  act  committed  by  the  defendant  in  the  de- 
struction of  the  dam  could  not  be  considered  wrongful.  For 
these  reasons  i  think  the  defendant  is  entitled  to  a  judgment 
of  non-suit. 

DesBabres^  J .  This  was  an  action  for  cutting  down  a  dam 
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aid  obstructing  a  watercourse  made  by  the  plaintiff  on  the      1861. 
defendant's  land^  by  which  the  How  of  water  to  the  plaintiff's      Ripley 
mill  was  diTcrted,  and  the  mill  itself  rendered  inoperative.      bakkr. 
The  plaintiff  claims  a  right  to  keep  up  and  maintain  this 
dam,  and  to  have  a  free  watercourse  to  his  mill  through  the 
defendant's  land,  under  a  parol  license  given  to  him  by  one 
Bulmer,  the  former  owner  of  it;  and  he  contends  that  the 
license  so  given  was  not  countermandable,  because  it  was 
aeted  upon  and  expense  was  incurred.    It  appears  that  the 
plaintiff  made  the  dam,  and  also  the  watercourse  in  connec- 
tion with  it.  at  his  own  expense,  and  that  the  defendant,  with- 
oTit  expressly  renewing  the  license  given  by  Bulmer,  suffered 
the  plaintiff  to  enjoy  the  easement  for  several  years  after  he 
became  owner  of  the  land ;  and  the  question  now  is  whether 
the  plaintiff,  under  these  circumstances,  is  still  entitled  to 
«ijoy  it  against  the  will  and  consent  of  the  defendant,  who, 
15  owner  of  the  land,  has  conmiitted  the  act  complained  of. 
The  right  asserted  by  the  plaintiff  is  of  a  permanent  nature, 
—it  is  a  right  to  enjoy  for  all  time  to  come  an  easement  over 
land  under  a  parol  license  given  by  a  person  whose  title  has 
iong  since  ceased,  and  who,  when  he  parted  with  his  title  to 
the  land,  made  no  reservation  of  the  easement  now  claimed. 


It  is  argued  on  the  part  of  the  plaintiff  that  a  license  to 
«ijoy  a  beneficial  privilege  in  land  may  be  granted  without 
<^  and  various  cases  were  cited  at  the  argument  in  support 
^  that  position.  The  first  is  that  of  Winter  v.  BrockweU, 
S  KaPt  308,  in  which  the  plaintiff  complained  that  tlie  de- 
fendant had  wrongfully  placed  a  skj'iight,  over  an  open  area 
•boTe  and  between  his  window  and  the  adjoining  house,  by 
means  of  which  the  light  and  air  were  prevented  from  entcr- 
""g  into  his  house.  At  the  trial  before  Lord  EUenborough, 
[  "•  J.,  the  defence  set  up  was,  that  the  area  which  belonged 
I     "^^"6  Pendant's  house  had  been  enclosed  and  covered  by  the 
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1861.       skylight  with  the  express  consent  and  approbation  of  th 
— j^jpj^Y      plaintilf,  and  his  Lordship  held  that  the  license  given  by  th 

Baker,  plaintiff  to  erect  the  skylight  having  been  acted  npon  by  th 
defendant,  and  the  expense  incurred,  it  could  not  be  recalle 
and  the  defendant  made  a  wrong-doer,  at  least  not  withot 
putting  him  in  the  same  situation  as  before,  by  offering  to  pa 
the  expenses  which  had  been  incurred  in  consequence  of  i 
That  case  appears  to  be  clearly  distinguishable  from  tt 
present,  for  all  that  the  defendant  there  did,  he  did  upon  h: 
own  land,  and  claimed  no  right  or  easement  on  the  plaintiff' 
The  plaintiff  claimed  a  right  and  easement  against  him,  viz 
the  privilege  of  light  and  air  from  the  defendant's  are 
through  a  window  in  his  house,  and  as  remarked  by  Baylet 
J.,  in  the  case  of  Hewlins  v.  Shippam,  5  B.  and  C.  233,  th 
only  point  decided  there  was,  that  as  the  plaintiff  had  con 
sented  to  the  obstruction  of  his  easement,  and  had  allowed  th 
defendant  to  incur  expense  in  making  such  obstruction,  h* 
could  not  retract  that  consent  without  reimbursing  the  de- 
fendant that  expense.  But  that  was  not  the  case  of  the  gran, 
of  an  easement  to  be  exercised  upon  the  grantor's  land,  bir 
a  permission  to  the  grantee  to  use  his  own  land  in  a  way  5 
which  but  for  the  easement  of  the  plaintiff  such  grant 
would  have  had  a  clear  right  to  use  it. 

The  next  is  the  case  of  Taylor  v.  Waters,  7  Taunt.  3' 
against  the  door  keeper  of  the  opera  house  for  denying    ^ 
mission  to  the  plaintiff,  who  was  the  holder  of  a  silver  tic'S^ 
purporting  to  give  him  entrance.    In  that  case  Oibis,  C?  - 
laid  down  the  doctrine  for  which  the  plaintiff  here  conter^ 
**  that  a  beneficial  license  to  be  exercised  upon  land  may 
"  granted  without  deed,  and  cannot  be  countermanded  af  ^ 
"  it  has  been  acted  upon ;"  and  the  grounds  given  for  't 
judgment  were  that  the  silver  ticket  was  not  an  interest 
land,  but  a  license  irrevocable  to  permit  the  plaintiff 
enjoy  certain  privileges  thereon,  which  was  not  required 
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be  in  writing  by  the  Statute  of  Frauds,  and  consequently      1861 
might  be  granted  without  deed.     If  the  doctrine  here  laid      r^^^ 
down  were  uncontroverted  and  incontrovertible,  it  would  be  a      bakkr. 
strong  case  for  the  plaintiff,  but  its  soundness  has  not  only 
beai  doubted,  but  it  has  been  pronounced  by  Alderson,  B., 
m  Wood  V.  Leadbitter,  13  M.  &  W.  838,  "  to  the  last  degree 
**nnsatisfactory,"  so  that  it  cannot  be  taken  as  a  reliable 
anthority  on  the  point  raised  here,  and  may  now  be  consider- 
ed as  overruled. 


Next  is  the  case  of  Liggim  v.  Inge,  7  Bing.  682.     That 
was  decided  upon  a  principle  not  applicable  to  this  case,  the 
ground  of  that  decision  being  that  the  parol  license  given  by 
the  plaintiff's  father  to  the  defendant  to  cut  down  his  own 
^,  and  erect  the  weir  or  tietcher,  had  not  or  was  not  in- 
voided  to  have  the  effect  of  transferring  to  the  defendant  any 
^ht  or  interest  whatever  in  the  water,  which  was  accustomed 
^^  fow  to  the  plaintiff's  mill,  but  simply  to  be  an  acknowledg- 
ment on  the  part  of  the  plaintiff's  father  that  he  gave  back 
tS^  and  yielded  up,  so  far  as  he  was  concerned,  that  quan- 
^^  of  water  which  found  its  way  over  the  weir  which  he 
'^^'^i^ented  should  be  erected  by  the  defendant,  again  to  become 
^^lici  juris  by  the  act  of  relinquishment,  and  therefore  it 
•^s  that  the  license  there  given  was  held  not  to  be  counter- 
*^^ndable.    But,  if  it  had  been  considered  necessary  in  that 
^•«e  to  decide,  whether  a  permanent  interest  in  part  of  the 
^^iter  which  flowed  to  the  plaintiff's  mill  passed  under  the 
^"lol  license,  we  must  presume  the  decision  would  have  been 
^«  reverse  of  what  it  was;  for  Tindal,  C.  J.  there  says: — 
Jl  It  were  necessary  to  hold  that  a  right  or  interest  in  any 
"pttt  of  the  water  which  before  flowed  to  the  plaintiff's  mill. 
'  Zfiust  be  shewn  to  have  passed  from  the  plaintiff's  father  to 
f  *he  defendants  under  the  license,  in  order  to  justify  the 
P  €50Btinuance  of  the  weir  in  its  original  state ;  the  difficulty 
P  (by  which  he  meant  the  objection  raised  on  the  part  of  the 
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1861.       "  plnintiff,  that  it  could  only  pass  by  grant,)  would  undou 

Ripley      "  edly  follow,  for  it  cannot  be  denied  that  the  right  to  1 

bakbb.      ^^  flow  of  water  to  the  plaintiflPs  mill  could  only  pass  by  gn 

"  as  an  incorporeal  hereditament,  and  not  by  parol  license.' 


The  last  case  relied  upon  by  the  plaintiff,  to  which  I  thi 
it  necessary  to  refer,  is  that  of  Wood  v.  Manley,  11  A.  & 
34.  That  was  an  action  of  trespass  qiiare  cloAisum  fref, 
The  defendant  pleaded  that  he  was  possessed  of  a  large  qui 
tity  of  hay  on  the  plaintiff's  close,  and  that  he  entered  on  1 
close  by  the  leave  and  license  of  the  plaintiff.  It  appeal 
that  the  hay  in  question  was  sold  by  the  plaintiff's  landlo 
who  had  seized  it  as  a  distress  for  rent,  and  that  the  con 
tions  of  the  sale  were,  that  the  purchaser  of  the  hay  mi^ 
leave  it  on  the  close  until  a  day  named,  and  might  in  1 
meantime  come  on  the  close  as  often  as  he  pleased  to  rem< 
it.  These  conditions  were  assented  to  by  the  plaintiff,  a 
the  defendant  became  the  purchaser  of  the  hay;  but  bef 
the  time  .allowed  for  the  removal  of  the  hay,  the  plain 
locked  up  the  close.  The  defendant  broke  open  the  gi 
entered  the  close,  and  carried  away  the  hay,  and  the  ji] 
being  instructed  by  the  learned  Judge  who  tried  the  case,  t 
the  license  to  come  from  time  to  time  to  remove  the  hav  ^ 
irrevocable,  found  a  verdict  for  the  defendant.  A  motion  ^ 
made  to  set  it  aside,  but  the  Court  of  Queen's  Bench  refu 
to  grant  the  rule,  upon  the  ground,  as  it  would  appear,  t 
the  license  was  part  of  the  very  contract  assented  to  by 
plaintiff,  and  that  the  hay,  having  by  the  sale  become 
property  of  the  defendant,  the  license  to  remove  it  becc 
irrevocable.  This  was  not  the  case  of  a  mere  license,  hx 
license  coupled  with  an  interest,  which  is  looked  upon  i 
very  different  light  from  a  license  without  any  interest  in  1 
which  is  claimed,  as  in  the  present  case.  I  pass  over  the  < 
of  Webb   V.  Paternoster,    Popham  151,  as  I   find   that 
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objection  here  raised  on  the  part  of  the 'plaintiff  was  not       1861. 
Uken  in  that  case,  and  therefore  it  can  have  no  immediate      riplet 

V. 

luring  on  this.  Baker. 

Having  now  run  over  all  the  more  important  cases  relied 
apon  on  the  part  of  the  plaintiff,  I  will  now  proceed  to  con- 
sider the  main  objection  raised  on  the  part  of  the  defendant 
to  the  verdict  found  for  the  plaintiff  in  this  case,  namely, 
that  the  license  given  by  Bulmer  to  the  plaintiff,  to  erect  a 
dam  and  watercourse  over  the  land  then  belonging  to  him, 
and  DOW  the  defendant's,  being  by  parol,  was  revocable  at  the 
Till  and  pleasure  of  the  owner.    As  that  objection  involves 
tie  principle  upon  which  alone  the  present  case  must  rest, 
^\  little  may  be  said  touching  the  other  objection  taken  on 
fte  part  of  the  defendant,  that  the  sale  of  the  land  to  the 
defendant  operated  as  a  revocation  of  the  license.     I  will 
advert  to  one  case  only — comparatively  a  late  one — ^in  support 
of  the  opinion  I  have  formed, — ^that  of  Wood  v.  Leadbiiter, 
u  M.  &  W.  838,  in  which  the  whole  doctrine  of  license  is 
elaborately  and  ably  reviewed  by  Alderson^  B.,  by  whom  the 
jodgment  of  the  Court  was  delivered.     That  learned  Judge 
th^  says : — "  That  no  incorporeal  inheritance  affecting  land 
"can  either  be  created  or  transferred  otherwise  than  by  deed, 
tt  a  proposition  so  well  established  that  it  would  be  mere 
**  pedantry  to  cite  authorities  in  its  support.     All  such  in- 
"heritances  are  said  emphatically  to  lie  in  grant,  and  not  in 
"liveiy,  and  to  pass  by  mere  delivering  of  the  deed.     In  all 
"4e  authorities  and  text  books  on  the  subject,  a  deed  is 
"'il^TB  stated  or  assumed  to  be  indispensably  requisite,  and 
**aKbongh  the  older  authorities  speak  of  incorporeal  inherit- 
■*ance8,  yet  there  is  no  doubt  but  that  the  principle  does  not 
"i^end  on  the  quality  of  interest  granted  or  transferred, 
^  on  the  nature  of  the  subject  matter ;  a  right  of  common 
Jot  inatance  which  is  a  profit  a  prendre,  or  a  right  of  way 
''^  is  an  easement,  can  no  more  be  granted  or  conveved 
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1861.  "  for  life  or  for  years,  without  deed  than  in  fee  simple;"  aj 
Ripley  ^n  considering  the  nature  of  a  license,  and  what  are  its  leg 
Baker.  incidents,  he  proceeds  to  say : — "  A  mere  license  is  revocab 
but  what  is  called  a  license  is  often  somethmg  more  than 
license;  it  often  comprises  or  is  connected  with  a  gran 
"  and  then  the  party  who  has  given  it  cannot  in  general  r 
"  voke  it,  so  as  to  defeat  his  grant  to  which  it  was  incide£ 
It  may  further  be  observed,"  he  says,  "  that  a  license  und 
seal,  provided  it  be  a  mere  license,  is  as  revocable  as 
"  license  by  parol ;  and  on  the  other  hand,  a  license  by  pare 
"  coupled  with  a  grant,  is  as  irrevocable  as  a  license  by  dee 
"  provided  only  that  the  grant  is  of  a  nature  capable  of  beii 
"made  by  parol.  But  where  there  is  a  license  by  pare 
"  coupled  with  a  parol  grant,  or  pretended  grant  of  som 
"  thing  which  is  incapable  of  being  granted  otherwise  than  1 
"  deed,  there  the  license  is  a  mere  license;  it  is  not  an  incidei 
to  a  valid  grant,  and  it  is  therefore  revocable.  Thus 
license  by  A.  to  hunt  in  his  park,  whether  it  be  given  1 
*^  deed  or  by  parol,  is  revocable ;  it  merely  renders  the  a 
"  of  hunting  lawful,  which,  without  the  license,  would  ha 
been  unlawful.  If  the  license  be  as  put  by  Chief  Justi 
Vaughan,  (referring  to  the  case  of  Thomas  v.  Sorre 
"  Vaughan  351),  a  license  not  only  to  hunt,  but  also  to  ta 
"  away  the  deer  when  killed  to  his  own  use,  this  is  in  tru 
*'  a  grant  of  the  deer  with  a  license  annexed  to  come  on  t 
'*  land,  and,  supposing  the  grant  of  the  deer  to  be  good,  th 
"  the  license  would  be  irrevocable  by  the  party  who  had  giv 
"  it ;  he  would  be  estopped  from  defeating  his  own  grant, 
"act  in  the  nature  of  a  grant.  But  suppose  ths  case  of 
^^  parol  license  to  corns  on  my  lands,  and  thsre  m^he  a  wai 
"'course  to  flow  on  the  land  of  the  licensee  {which  is  i 
"  case  here).  In  such  case  there  is  no  valid  grant  of  the  wat 
"  course,  and  the  license  remains  a  mere  license,  and  the 
"  fore  capable  of  l)eing  revoked.  On  the  other  hand,  if  si 
"license  were  granted  by  deed,  then  the  question  would 
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^'on  the  construction  of  the  deed,  whether  it  amounted  to  a       1861. 
'•grant  of  the  watercourse,  and  if  it  did  then  the  license       ripley 

V. 

"would  be  irrevocable.^'  baker. 

It  appears  from  the  report,  that  the  license  which  Bulmer 
gare  to  the  defendant  was  to  cut  a  ditch  through  his  land 
for  a  watercourse  to  his  mill.  He  gave  the  defendant  no 
license  to  make  a  dam ;  but  as  he  did  not  object  to  it  after  it 
was  made,  I  have  assumed  that  both  were  made  with  hir 
consent,  and  considered  the  case  on  that  assumption.  Now 
it  cannot  be  pretended  that  the  license  gave  the  plaintiff  any 
interest  in  the  land,  as  it  was  a  naked  license  unaccompanied 
and  unconnected  with  any  grant,  and  being  of  that  descrip 
tion,  it  was  revocable  at  any  moment,  according  to  the  prin 
ciple  laid  down  in  Wood  v.  Leadhitter,  which  shews  that  th^ 
incurring  of  expense  could  not  give  to  it  the  efficacv  of  a 
^eed  and  pass  a  permanent  interest,  any  more  than  the  pay- 
ment of  a  guinea  by  Wood  for  a  ticket  of  admission,  could 
give  him  a  right  to  remain  on  the  grand  stand,  the  property 
of  Lord  Eglintoun,  during  the  Doncaster  races. 

Tbat  case  appears  to  me  conclusive  on  the  first  and  main 
I^int  taken  in  this,  and  although  it  may  not  be  necessary 
*o  express  any  opinion  as  to  the  other,  I  may  say  that  I  am 
strongly  inclined  to   concur   in   the   view   expressed  by  the 
i^amed  connsel  for  the  defendant,  that  the  sale  of  the  land 
by  Bulmer  operated  as  a  revocation  of  the  license,  which 
^d  not  from  its  nature  continue  to  be  of  any  effect  after 
Ae  title  of  the  licensor  had  ceased ;  and  to  support  that  posi- 
^<»*  the  opinion  of  Lord  Ahinger  C.  B.,  in  Wallis  v.  Harri- 
*w»  4  M.  ft  W.  543,  may  be  cited,  who  says,  "  that  a  mere 
I*'^!  license  to  enjoy  an  easement  on  the  land  of  another 
"oeg  not  bind  the  grantor,  after  he  has  transferred  his  in- 
terest and  possession  in  the  land  to  another.    I  never  (he 
*y*)  heard  it  supposed  that  if  a  man,  out  of  kindness  to  a 
^^wpbor  allows  him  to  pass  over  his  land,  the  transferee 
* ftttland  is  bound  to  do  so  likewise.''    The  plaintiff  has. 


T. 
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1861.  therefore,  no  right  to  deprlTe  the  defendant  of  the  use  oi 
~  portion  of  his  land  nnder  such  a  license  as  tfais^  much  less 
maintain  an  action  against  him  for  cutting  a  dam,  for  t 
•L-rection  of  which  no  express  license  or  anthority  was 
given,  and,  if  given,  may,  nnder  the  anthority  of  the  case  liB^sl 
cited,  not  improperly  be  said  to  have  been  long  since  rerok^p^ 
To  hold  otherwise  would  be  not  only  to  allow  a  paic"^ 
license  the  effect  of  passing  to  the  plaintiff  a  permanent  Lraii- 
terest  or  easemt-nt  over  the  land  of  the  defendant^  which  ^^ 
is  clear  could  only  pass  at  common  law  by  grant  under 
but  it  would  confer  a  right,  which  I  cannot  presmnc 
ever  contemplated  by  the  grantor,  and  such  as  cannot,  in. 

opinion,  be    maintained    on    any    recognized    principle 
authority.     Such  being  my  view  of  this  case,  I  think  ifc^ 
Rule  Xisi  granted  therein  must  be  made  absolute. 

WiLKixs.  J.  I  was  strongly  impressed,  at  the  argumen:^ 
of  this  cause,  with  an  opinion  that  established  principles  wer^ 
decisive  of  the  real  question  at  issue,  without  reference  t9 
authorities:  and  the  result  of  a  research  into  the  cases  cited, 
which  I  have  felt  it  my  duty  to  make,  has  but  ccHifirmed  my 
first  impressions.  Whether  the  plaintiff  can  or  can  not  sus- 
tain this  action,  depends  entirely  oa  the  legal  effect  of  the 
license  which  is  pleaded,  and  by  the  authority  of  which  alcme 
the  ditch  was  cut  by  plaintiff  in  the  land  of  the  defendants 
If,  in  point  of  law,  that  license  were  irrevocable,  and  in  effect 
the  same  with  a  grant  of  an  easement,  the  action  lies ;  if  ,  on 
the  contrar}',  it  conveyed  a  mere  pers<xial  priyilege^  and  was 
revocable  under  the  circumstances,  it  has  been  revoked  in  fact 
by  the  very  act  of  the  defendant  which  is  complained  of,  sa^ 
the  action  fails. 

In  order  to  ascertain  the  nature  and  effect  of  this  license, 
we  must  consider  its  original.  Knowledge  of  this  we  derive 
from  the  witness  Bulmer,  who  says  that  what  is  called  tii6 
new  cut,  was  made  19  years  previous  to  the  trial,  and  that  it 


A 
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¥&s  made  by  the  plaintiff  under  permission  asked  by  him  of  1861. 

the  ^tneBs,  who  was  then  the  occupant  of  the  land,  and  who  ripley 

granted  that  permission  accordingly.  It  is  certain,  then,  bj^xxl 
that  thai  which  plaintiff  calls  an  easement,  and  in  respect  of 

which  he  claims  an  absolute  right,  which  (as  he  alleges)  de- 
fendant violated  by  cutting  the  bank  in  question,  (on  which 
the  exercise  of  that  right  depended),  had  its  origin  in  per- 
mission, or  a  mere  personal  license,  of  the  then  occupier  of 
the  soil.  Such  having  been  its  origin,  such  must  now  be  its 
legal  character.     (See  Beasley  v.  Clark,  2  Bing.  X.  C.  705). 


It  cannot  be  regarded  as  an  easement  in  alieno  solo,  which 
cm  be  founded  on  grant  alone.    It  was,  when  the  act  done  by 

defendant  was  committed,  a  mere  privilege,  enjoyed  at  the 
pleasure  of  the  owner  of  the  soil,  who  could  determine  it  when 
he  pleased,  and  determine  it  without  any  legal  obligation 
entailed  upon  him  to  compensate  any  expense  that  the  plain- 
tiff may  have  incurred,  in  respect  of  acts  done  by  him  under 
the  license  in  question.    Modem  authorities,  which  have  care- 
fully reviewed  the  older  cases,  establish  this  to  be  the  legal 
character  and  effect  of  a  license  to  do  acts  in  relation  to  the 
l^nd  of  another,  such  as  that  act  to  which  the  particular 
license  in  question  refers.     {Wood  v.  Leadbitier,  13  M.  &  W. 

With  reference  to  the  plaintiff's  replication  to  the  de- 
aidflnt*8  fifth  plea,  it  is  only  necessary  to  remark    that, 

hilst  that  replication  imports  an  allegation  by  the  plaintiff 
I  an  uninterrupted,  continuous,  and  identical  user  of  the 
over  the  defendant's  land,  for  the  period  of  forty 
5,  in  a  channel  (which  might  be  understood  to  mean  one 
id  the  same  channel)  different  from  the  original  channel, 
IP  evidence  not  only  fails  to  sustain,  but  directly  contra- 
thai  allegation.  It  does  so  meet  clearly,  by  shewing  that 
ditch  cut  was  entirely  distinct  from  the  old  one 
which  the  stream  had  been  previously  conducted. 

4* 
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1861.  I  ^^  therefore,  of  opinion  that  a  non-suit  mnst  be  enteiefe 

RmjEY  Eule  absolute. 

Ba^er.  Attorney  for  plaintiff,  Dickey. 

Attorney  for  defendant,  JR.  McCuUy. 


juty  30.  SOMMERVILLE  versjis  MORTON  et  al. 

M.,  by   Will  made  in  1819.  devised  certain  lands  in  trust  **  for  m 
benefit  of  a  Protestant  Orthodox  Minister,  duly  authorized,  as  a. 
for  the  building  thereon  a  house  for  the  public  worship  of  Almigk= 
God,  a  parsonage  house,  a  school  house,  and  burying  ground  for  fl 
use  of  the   inhabitants  of  the  Western   part   of  the  township 
Comwallis,  whenever  there  may  be  a  sufficient  number  united 
the  promotion  of  the  public  worship  of  God  in  that  quarter." 

There  was  not  in  1819,  nor  up  to  the  time  of  jVL's  death,  any  Pr* 
byterian  Churchy  or  Protestant  Church  of  any  kind  in  West  Gov 
wallis,  but  the  members  of  the  Presbyterian  Church  residing  th6 
communed  with  the  Presbyterian  Church  in  East  Comwallis,  a  : 
P.,  the  Minister  of  the  latter  church,  occasicmally  oflkiated  in  Wtf 
Cornwallis. 

M.  died  in  1824,  and  from  the  year  1800  to  the  time  of  his  death,  vi^ 
an  Elder  of  the  church  of  F.,  who  was  a  minister  of  the  Church 
Scotland. 

Ihe  plaintiff,  who  was  a  Minister  of  the  Reformed  Presbyteritf 
Church,  and  the  first  Presbyterian  Minister  that  was  settled  aff 
had  a  congregation  in  West  Cornwallis,  claimed  the  benefit  of  tZ 
devise. 

The  trustees  of  M.  had  declared  the  land  to  be  held  for  the  use  « 
the  Free  Church  of  Scotland,  now  having  a  resident  minister  - 
West  Comwallis,  and  claiming  the  land  as  rightfully  belonging  ' 
them. 

It  appeared  that  according  to  the  principles  of  the  Reformed  Prei 
byterian  Church,  a  member  of  that  church  could  not  consistent! 
hold  a  civil  office  under  government,  or  be  a  magistrate. 

No  such  principles  were  held  either  by  the  E/stablished  Church  c 
Scotland  or  the  Free  Church  of  Scotland,  and  M.  had  been  fc 
many  years  previous  to,  and  at  the  time  of  his  decease,  a  magistral 
and  a  major  in  the  militia. 

It  further  appeared  that  the  plaintiff  would  not  commune  wit 
members  of  the  Church  of  Scotland. 

Held,  that  in  order  to  ascertain  the  intentions  of  M.,  the  Court  wi 
bound  to  consider  all  the  circumstances  surrounding  him  at  tt 
time  the  will  was  made,  and  that  in  view  of  these  circumstance 
and  of  other  clauses  in  the  will,  the  plaintiff  was  not  entitled  1 
the  benefit  of  the  devise. 

This  was  a  case  on  the  construction  of  a  will,  argued  b< 
foro    all   the    Judges  in  Michaelinafi    Term  last,  by  J.  "W 

Ritchie,  Q.C.,  and  C.  W.  H.  Harris,  Q.C.,  for  plaintiff,  an 
J.  W,  Johnston,  senior,  Q.C.,  and  Webster,  for  defendanti 
All  the  material  facts  are  fully  set  out  in  the  judgment. 
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XovSQ,  C.  J. — This  case  has  arisen  out  of  a  bequest  in  1861. 
i\\e  wiW  of  the  late  Elkanah  Morion,  dated  the  16th  October,  sommkb^Zli: 
Ibl*^,  which  bequest  is  contained  in  the  eleventh  clause  of  mobtok  et  ai. 
lue  will  and  riins  as  follows : — "  And  further,  I  do  hereby 
**jnve  and  bequeath  to  my  trusty  and  well-beloved  grand- 
••sons,  John  M.  Terry,  Holmes  Morton,  and  Samuel  Beck- 
"  tciihy  one  hundred  acres  of  land,  situate,  lying,  and  being 
"in  Cornwallis  aforesaid,  on  the  east  side  of  the  road,  near 
"  the  bridge,  which  is  near  the  south-east  corner  of  the  said 
*•'  Holmes  Morton's  farm ;  bounded  on  the  west  side  of  the  said 
"  road,  and  extending  northward  until  it  makes  the  said  one 
**  hundred  acres  at  right  angles,  to  be  held  of  the  said  John 
"Morton  Terry,  Holmes  Morton,  and  Samuel  Beckwith,  in 
**  trust  as  a  parsonage  or  glebe,  for  the  benefit  of  a  Protestant 
"Orthodox  Minister,  duly  authorized,  as  also  for  the  build- 
''ing  thereon  a  house  for  the  public  worship  of  Almighty 
"  (»od,  a  parsonage  house,  a  school  house,  and  burying  ground 
**  for  the  use  of  the  inhabitants  of  the  western  part  of  the  said 
''township  of  Cornwallis,  whenever  there  may  be  a  sufficient 
"numbtr  united  in  the  promotion  of  the  public  worship  of 
''^jod  in  that  quarter,  to  be  held  and  enjoyed  by  them  for 
"the  above  uses  and  trusts,  and  no  other,  forever;  and  in  the 
"event  of  the  death  of  either  of  the  above  named  trustees, 
"the  purvi^ing  two  are  hereby  authorized  and  directed  to 
''agree  on  and  appoint,  in  the  room  of  such  deceased,  a 
"  religiously  disposed  successor  to  the  said  trust,  and  by  that 
"means  to  keep  up  the  number  of  the  said  trustees  forever.'' 

The  testator  died  in  1824,  and  Mr.  E,  Morion,  one  of  the 
defendants,  was  duly  appointed  by  the  other  two  a  co-trustee, 
in  room  of  Mr.  John  M.  Terry,  deceased.  In  1825  or  1827, 
a  meeting  of  the  Religious  Society  in  West  Cornwallis  was 
"^iy  at  which  the  trustees  were  requested  to  improve  the 
jand,  and  to  make  it  more  useful  for  the  purposes  for  which 
"  was  devised.  Some  clearings  and  improvement!^  were 
accordingly  made,  but  none  of  a  permanent  kind,  and  no 
'""Ming  has  hitherto  been  erected  on  the  lot  by  the  trustees. 

The  plaintiff  was  the  first  Presb\ierian  Minister  (that  is, 
™  first  minister  holding  the  doctrines  of  the  Westminster 
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1861.  Confession  of  Faith,)  that  was  settled,  and  had  a  congreg; 
soMMERviLLE  tion  in  West  CornwaUis,  and  has  resided  there  about  U 
MoRToii  et  ai.  jears.  Mr.  Chipman,  a  Baptist  Minister,  had  long  precede 
him,  having  been  settled  in  charge  of  a  congregation  in  Tf  e 
CornwaUis  upwards  of  thirty  years.  Xo  claim,  however, 
made  on  behalf  of  that  body,  and  the  land  has  been  declare 
by  the  trustees  to  be  held  for  the  use  and  benefit  of  the  Fr 
Church,  who  have  now  a  resident  Minister  in  West  Con 
wallis,  and  claim  the  land  as  rightfully  belonging  to  thei 
The  plaintiff,  on  the  other  hand,  insists  that  he  was  fir 
settled ;  that  he  comes  within  the  definition  of- "  a  Protesta: 
Orthodox  Minister  duly  authorized  " ;  and,  if  it  be  confined 
Presbyterians,  that  he  is  as  much  a  Presbyterian  as  a  Mi 
ister  of  the  Free  Church ;  that,  in  point  of  fact,  he  was  tl 
first  Minister  who  ever  enjoyed  the  benefit  of  the  trust;  ai 
that  the  recent  declaration  of  the  trustees  in  favor  of  tl 
Free  Church,  was  an  injury  to  himself  and  his  congregatio 
which  this  Court  is  called  upon  to  redress. 


With  these  contending  claims,  it  is  obvious  that  the  fii 
inquiry  is  as  to  the  meaning  of  the  words,  "  Protestant  Ori;h 
dox  Minister,"  and  the  words  in  connection  therewith  us 
by  the  testator.  The  plaintiff  in  his  evidence,  says :  "  I  a 
"  not  aware  that  the  word  Orthodox  applies  to  any  particul 
''  Christian  body  in  opi>osition  to  any  other :  it  applies  to  i 
"  Christians  who  hold  the  doctrine  of  the  Trinity,  t 
"  Divinity  of  Christ,  the  agency  of  the  Spirit  in  regeneratic 
**and  kindred  doctrines;  so  that  it  applies  to  Presbyteriai 
"  Congregationalists,  Methodists,  and  Baptists,  who  he 
"  those  doctrines  professed  at  the  time  of  the  Reformatioi 
To  the  bodies  whom  the  plaintiff  has  thus  specified,  Episcoj 
lians,  and  other  Christians  must  certainly  be  added,  and  ev 
the  Unitarians,  by  the  liberality  of  modern  times,  wou 
probably  be  included.  The  word  Protestant  has  a  meanii 
certain  and  clearly  defined;  but  nothing  can  be  more  vag 


XXV.  VICTORIA.  53 

and  ebadowT  than  the  meaning  which  different  men  attach       186L 
to  the  word  "  Orthodox."    "  If  two  men,"  says  the  learned  sommervili^ 
"and  judicious  Hooker,  "take   Scripture  for  their  guide, Morton et aL 
"and  professing  to  have  no  other  guide,  come  to  opposite 
"•  conclusions,  it  is  quite    clear    that    neither  has  a   right 
"to  decide  that  the  other  \&  not  orthodox."    Upon  this  prin- 
ciple. Dr.  U  illiams  and  the  other  authors  of  the  Essays  and 
Uniacs  that  are  now  so  famous  (and  which  have  a  tendency, 
as  I  cannot  but  think,  to  shake  and  unsettle  the  very  founda- 
tions of  the  Christian  faith),  as  they  profess  to  take  Scripture 
for  their  guide,  may  account  themselves  equally  orthodox  as 
the  Archbishops  and  Bishops  who  denounce  them.    I  observe, 
indeed,  that  Dr.  Willmms  employs  this  very  term  in  the  essay 
^or  which  he    has    been    prosecuted  in  the    Ecclesiastical 
Courts,  and  speaks  of  "  the  more  than  ori^hodox  warmth  with 
"which  Baron   Bunsen   embraces   New    Testament  terms." 
Orthodoxy  is  said  by  one  of  these  very  Archbishops,  Dr. 
Whidy — almost  as  great  a  name  as  Hooker  himself — ^to  mean 
"right  opinion,  in  popular  language,  a  conformity  to  what 
"is generally  received  as  the  right  faith."    Even  Shaftesbury, 
iDginioufi,  eloquent,  and  infidel  as  he  was,  is  not  ashamed  in 
his  Characteristics  to  assert  "  his  steady  orthodoxy  and  entire 
submission  to  the  Christian  doctrine."    Did  we  confine  our- 
^l^es  to  the  will,  then,  all  the  Protestant  denominations, 
<«ch  equally  orthodox  in  its  owb  eyes,  and  each,  as  we  may 
charitably  and  fairly  assume,  equally  aiming  at  the  truth,  as 
It  is  rerealed  in  Scripture,  would  be  equally  entitled  to  the 
^nefit  of  this  devise. 


The  will  being  thus,  of  itself,  insufficient  to  guide  us  to  a 
3^  conclusion,  it  seems  to  follow  that  we  should  look  bevond 
^XF^  resort  to  extraneous  evidence  to  get  at  its  real  mean- 
^'  Sow,  the  extent  to  which  such  evidence  should  be  re- 
ttiTed,  has  been  discussed  in  several  of  the  cases,  and  led  to  a 
P^  variety  of  opinion.    The  most  celebrated  of  these  is  that 
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1861.  which  arose  out  of  Lady  Hewley's  deed  of  foundation  foKir-« 
i^,^^M*mm»:,tt^  "  pooT  and  godly  preachers  of  Christ^s  Holy  QospeV  reportec^^ 
liCoirr^itaL  under  different  titles  in  7  Jurist  781,  in  the  note  to  7  Simor^tr 
290,  in  11  Simon  605,  and  in  16  Simon  220.  The  foundatiorzar 
having  passed  into  the  hands  of  the  Unitarians,  when  it  was*  J 
contended  it  ought  to  be  confined  to  Pre8hyterian8,depa8ition^-i 
were  received  of  Dr.  John  Pye  Smith  and  others  as  to  the  reli — -■ 
gious  opinions  of  Lady  Hewley  and  her  trustees,  derived  fmn-w^ 
tradition  and  authentic  publications,  and  Dr.  Bennett  alsc^^ 
deposed  that  the  word  or  term  Presbyterian  in  1704,  the  dat^  cj 
of  the  first  deed,  was  commonlv  used  as  the  name  of  a  cla6&-^ 
of  English  Protestant  Dissenters,  so  large  and  influential  dm^m 
to  give  a  name  to  all  the  Dissenters  of  that  period.  Thi^^ 
reception  of  this  testimony  was  disapproved  of  at  the  time  b] 
Chief  Justice  Tindal,  and  has  since  been  condenmed  by  Lore 
Campbell;  and  much  of  it,  and  especially  the  declarations  ot^ 
Lady  Hewley,  was  clearly  inadmissible.  It  probably  led  tc:^* 
the  singular  diversity  of  opinion  which  marked  this  celebratecfci^ 
case,  and  illustrated,  not  the  uncertainty  of  the  law  which  i^^ 

often  blamed  where  there  is  no  blame;  but  the  difficulty^ 
of  expounding  and  ascertaining  the  meaning  of  an  instru-- — 
mept  obscurely  expressed.  Seven  of  the  Judges  gave  their  "^ 
opinions  to  the  House  of  Lords ;  and  as  they  are  reported  in  -^ 
11  Simon,  some  of  them  are  models  of  judicial  reasoning.  - 
They  all  agreed  that  the  words  comprehended  Orthodox  Dis-   - 

senters  of  every  sect.  One  of  them  thought  that  Unitarians, 
and  another  that  members  of  the  Church  of  England  were 

included.  Six  of  them  thought,  as  it  was  ultimatdy 
decided,  that'  Unitarians  were  excluded.  The  Vice  Chnn^ 
ccllor  finally  held  in  16  Simon,  that  the  deeds  of  1704 
and  1707,  and  the  words  already  cited  "  Godly  preachers 
of  Christ's  Holy  Gospel,^^  under  the  evidence  in  the 
case,  extended  to  Orthodox  English  Dissenting  Ministers 
of  Baptist  Churches,  of  Congregational  or  Independent 
Churches,    and    of    Presbyterian    Churches    in     England,    ^ 
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not  in  connection  with,  or  under  the  jurisdiction  of  the  Eork      1861. 
of  Scotland,  or  the  Seceesion  Church.    An  appeal  was  lodged  fln^wBiivTTf;. 
against  this  decision,  and  a  decree  passed  by  way  of  com-'  icoBzoNetaL 
promise  which  allowed  all  Presbyterian  Ministers  to  partici- 
pate in  the  fund,  and  settled  the  case.     It  settled  also  the 
principle,  that  where  the  terms  used  are  obscure,  doubtful  or 
equiTOcal,  it  becomes  the  duty  of  the  Court  to  ascertain  by 
evidence,  as  well  as  it  is  able,  what  was  the  intent  of  the 
founder,  and  to  give  effect  to  that  intent  where  it  can  be 
done  without  infringing  any  known  rule  of  law.    The  intent 
of  the  founder  at  the  time  of  the  making  of  the  will,  or  the 
eiecution  of  the  deed,  was  the  object  of  inquiry.    "  Evidence 
**of  the  circumstances  by  which  the  author  of  the  instrument 
"was  surrounded  at  the  time,'^  was  said  by  the  Chancellor, 
"to  be  clearly  admissible.''    The  same  principle  runs  through 
the  other  cases  cited  at  the  argxmient. 

In  the  Aitomey  General  v.  Pearson,  3  Mer.  353  and  7 
Simons  290,  the  intent  of  the  founders  of  the  charity  is  per- 
petually brought  up.  The  meeting-house  was  founded  by 
ftotestant  Dissenters  "  for  the  worship  and  service  of  ^od ;" 
^i  the  Vice  Chancellor  used  this  strong  illustration — "  Sup- 
"  posing  the  state  of  the  law  had  permitted  it,  if  the  persons 
**who  founded  this  chapel  had  been  Mahometans,  I  should 
"have  thought  it  a  matter  of  course,  that  they  must  have 
^'nieant  the  service  of  God  by  means  of  disseminating 
'  if(Aometan  principles.''  In  the  case  of  the  Presbyterian 
^oi^gregaiions  in  Dublin,  2  Law  &  Equity  Reports  15,  the 
^kole  question  was  said  by  Lord  Cottenham,  to  be  the  sense 
^  ▼hich  the  words  "  Protestant  Dissenters  "  were  used  by  the 
'<>nuder8  of  the  trust.  Evidence  of  the  meaning  of  these 
^ords  as  used  by  them  was  admitted,  and  Unitarians,  though, 
•  Wd  Campbell  observed,  it  would  be  very  unchristian  to 
^  that  they  were  not  Christians,  still  as  they  are  not  con- 
^*°^^  Christian  brethren  at  the  time  of  the  foundation,  were 
•*ided. 

^^^king  these  principles  as  our  guide  we  have  to  inquire  in 
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1 861.  this  case  what  was  the  position,  and  what  the  opinions  of 
soMMKRviLii  testator,  and  in  what  sense  he  must  be  understood  to  I 
Morton  et  ai.  employed  the  words  "  Protestant  Orthodox  Minister/^ 


The  testator  died  at  the  age  of  94,  and  appears  to  I 
been  all  his  life  a  Presbyterian.  This  generic  term  embr 
members  of  the  Church  of  Scotland  and  of  the  Free  Chu 
members  of  the  Secession,  Congregationalists,  Covenant 
and  Cameronians — the  last  of  these  equally  with  the  otl 
acknowledging  the  Westminster  Confession  of  Faith  and 
Catechisms,  larger  and  shori^er,  to  be  founded  upon  and  ag 
able  to  the  Word  of  God. 

During  the  present  century  the  Presbyterian  body  in  d 
wallis  has  undergone  several  changes,  as  is  usually  the  cas 
a  new  country.  Mr.  Phelps,  the  first  Minister  of  whom 
have  any  account,  was  a  Congregationalist.  Mr.  Oraham, 
succeeded  him,  belonged  to  the  Secession.  Then  came,  al 
the  year  1800,  the  Eev.  Mr.  Forsyth,  a  licentiate  of 
Churqh  of  Scotland,  who  survived  the  testator.    He  was 

ceeded  by  the  Eev.  Mr.  Stnvthers,  who  separated  from 
Church  of  Scotland  after  the  great  disruption  of  1843, 

now  there  are  three  settled  Ministers  of  the  Free  Chu 
besides  the  plaintiff,  all  four  having  congregations  in  Eos 
West  Cornwallis. 

At  a  Yery  eariy  period,  the  testator  is  said  to  have  beer 
office  bearer  in  Mr.  Phelps'  church,  and  he  was  an  elde 
Mr.  Graham's  and  Mr.  Forsyth's,  Holmes  Morton,  his  gn 
son,  says  that  he  was  called,  and  it  would  seem  that  at 
time  of  his  death,  he  was,  in  fact,  a  Presbyterian  of 
Church  of  Scotland,  he  was  never  known  as  a  Covenante 
Cameronian.  It  must  be  remembered  that  he  died  19  y 
before  the  Free  Church  had  being, — ^that  there  was  then 
one  Presbyterian  Church  in  the  township, — and  how 
slight  the  connection  may  have  been,  that  Church  profe 
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to  be  I  branch  of  the  Established  Church  of  Scotland,  Several       1861. 
of  its  adherents  and  one  or  two  of  its  elders  reside  in  West  sommervilm: 
immllis,  and  as  early  as  1830,  about  £200  was  subscribed  morton  et  ai. 
for  the  erection  of  a  Church  there.    Mr.  Forsyth  occasionally 
preached  in  West  Comwdllis,  and  administered  the  sacrament 
in  Mr.  Chipman's  church.    Now,  the  testator  devises  to  Mr. 
f^orsyik,  the  use  and  profit  of  the  westwardly  dyke  lot,  which 
he  owned  in  the  Orand  Dyke,  to  hold  to  him  so  long  as  he 
continued  tiie   pastor  of  the  people  of   whom  he  then  had 
charge.    He  then  gives  it  to  his  wife  (the  testator's  grand 
daughter),  should  she  survive  him,  during  her  widowhood, — 
and  finally  bequeaths  it  in  trust  for  the  use  and  benefit  of  any 
ffxich  regularly  ordained   Protestant  Minister   as   might  be 
l<?galiy  constituted  to  the  pastoral  care  of  said  church, — and 
s&o  on  in  succession,  so  long  as  the  inhabitants  of  CornwaJlis 
xmite  and  agree  in  the  maintenance  and  support  of  a  legal 
id  orthodox  succession,  and  continuance  of  a  pastor  over  the 
lid  church,  and  in  case  of  the  final  failure  of  such  succession, 
be  gives  the  lot  to  his  son  Roland  in  fee. 

The  legal  and  orthodox  succession  in  this  clause  clearly 

^neant  a  succession  according  to  the  principles  of  the  Church 

of  Scotland^  and  throws  a  strong  light  on  the  words,  "  a 

^^rotegtant  Orthodox  Minister,"  in  the  clause  we  are  now  con- 
«idering. 

It  vas  admitted  on  all  hands  at  the  argument  that  only 
^bvterians  could  claim;  but  it  was  contended  by  the  plain- 
^ffs  counsel  that  all  Presbyterians  stood  upon  the  same  f oot- 
^»  that  the  fundamental  principles  of  their  belief  being  the 
**^»  the  minor  differences  of  Church  government,  and  of 
•P^uiative  and  political,  rather  than  of  religious  sentiment, 
^*^  not  to  be  taken  into  account.  And  this  of  necessity 
'^  to  an  examination  of  the  opinions  held  by  Mr.  Sommer- 
•^  Mid  his  congregation. 

T^eie  opinions  abundantly  appear  in  the  evidence,  and 
•^cUd  me,  I  must  confess,  with  no  little  surprise.  I  was  not 
•••w  that  they  were  entertained  by  any  body  of  Christians 
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1861  in  this  Province;  and  although  they  separate  this  body  i 
SoMMEBViLLB  Gvery  other,  and  may  appear,  at  first  sight,  to  place  then 
Morton  et  &1  subjects  of  the  Queen,  in  a  singular  and  rather  equivocal  { 
tion,  I  am  persuaded  that  if  it  came  to  the  point,  they  wi 
be  found  as  eager  to  defend  the  Crown,  and  to  resist  an 
vading  force,  as  the  staunchest  Episcopalian  or  Eirlrma] 
the  land.  It  must  be  confessed,  however,  that  their  p 
ciples,  as  avowed  by  Mr.  Sommerville  himself  and  other 
nesses,  and  as  they  are  stated  in  the  Testimony  of  the 
iormed  Presb\'terian  Church  published  at  Glasgow,  and  ad 
ed  by  their  Synod  May  15,  1837, — and  in  Martin's  Catech 
T)r'rted  in  the  year  1855,  and  given  in  evidence  in  this  ca 
wear  a  peculiar  aspect.  "I  believe,"  says  Mr.  Sommen 
"  that  our  principles  are  precisely  the  same  as  those  of 
'*  Free  Church,  who  hold  to  the  permanent  obligation  of 
*'  Solemn  League  and  Covenant";  and  so  far  I  believe  h 
right.  The  Free  Church  equally  with  the  Covenanters  adl 
to  the  National  Covenant  and  Westminster  Confession 
Faith,  ratified  by  various  acts  of  the  Scottish  Parliamen 
1640,  1644,  and  1649.    Having,  in  view,  the  uniformity  ( 

templated  in  the  Solemn  League  and  Covenant  of  1643, 
Church  of  Scotland  consented  to  adopt  the  Confesaioi 
Faith,  (which  substantially  agrees  with  the  articles  of 
Church  of  England),  and  the  Catechisms,  directory  for  pi 
worsliip  and  form  of  church  government,  agreed  upon  bj 
Assembly  of  Divines  at  Westminster  in  1647. 


Now,  the  Free  Church,  while  asserting  the  right  and  ( 
of  the  civil  magistrate  to  maintain  and  support  an  establ 
ment  of  religion,  and  deeply  sensible  of  the  advantages 
suiting  to  the  commimity  at  large,  and  especially  to  its  r 
destitute  portions,  from  the  public  endowment  of  ^s1 
charges  among  them,  have  renounced  the  benefits  of  the 
tional  Establishment,  not  that  they  disapproved  of  sucl 
establishment,  but  because  they  would  not  submit  to  the 
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tonfi  irhich  the  State  imposed.     They  still  concur  in  the       1861. 
pwt  principle  of  an  Ecclesiastical  Establishment,  and  would  rommervillr 
It  once  connect  themselves  with  the  State,  could  they  preserve,  morton  et  ai. 
io  so  doing,  their  spiritual  independence. 


But  in  these  fundamental  principles,  they  differ  widely, 

iDd  the  Church  of  Scotland,  of  course,  still  more  widely,  from 

the  Covenanters.    It  is  admitted  by  Mr.  Sommerville,  that  a 

member  of  his  church,  and  he  thinks  also  a  member  of  the 

Free  Church,  can  not  consistently  hold  a  civil  office  under 

government,  nor  be  a  magistrate  or  member  of  parliament, 

or  vote  at  elections.    Mr.  Isaac  Morton  says :  "  Our  principles 

•*  do  not  allow  us  to  vote  at  elections,  nor  to  accept  the  office 

of  a  magistrate,  nor  to  be  a  member  of  parliament ;  I  expect 

"they  do  not  allow  us  to  take  the  oath  of  allegiance."    "  The 

"reason,"  he  adds,  **that  we  think  it  improper  to  take  the 

'*oath  of  allegiance  is,  that  we  believe  the  Lord  Jesus  Christ 

"to  be  the  Head  of  the  Church  on  earth,  and  we  think  that 

"taking the  oath  of  allegiance  would  be  recognizing  the  Queen 

"as Head  of  the  Church.    We  abstain  from  voting  and  hold- 

"  ing  office  on  the  same  principle  i  but  we  think  the  British 

**Gorenmient  to  be  the  best  in  the  world.     Our  principles 

lead  us  to  uphold  the  laws  of  the  country ;  we  are  loyal  sub- 

j^s  of  the  Grovemment;  our  objection  to  taking  the  oath  of 

allegiance  is  a  matter  of  conscience ;  we  would  readily  take 

Bp  anns  in  defence  of  our  country.^^    For  the  same  reason, 

the  oath  of  allegiance  as  involving  an  acknowledgment  of  the 

^^s  supremacy,  is  classed  in  the  Testimony,  fol.  137,  with 

**  ether  detestable  contrivances."    So  also  the  Reformed  Pres- 

V^rians,  in  their  Catechism,  frankly  acknowledge  that  the 

^ts  of  man  are  as  well  securfed,  and  as  faithfully  guarded 

^  Britain,  as  perhaps  in  any  other  nation  on  the  earth,  but 

**?wd  the  Briiish  nation  and  its  rulers  as  having  renounced 

^  proecribed  the  attainment  of  the  Second  Reformation, 
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1861.  and  the  National  Vows,  and  falling,  therefore,  under  cc 
soMMERviLLE  dcmnatlon,  "  as  an  immoral  and  anti-Christian  state/^  Th  ■ 
Morton  et  ai.  distinctive  principles  are  frankly  avowed,  and  while  they  ^ 
not  inconsistent  with  a  due  and  ready  appreciation  of  *! 
Christian  merits  of  other  denominations,  they  have  this  L 
portant  practical  effect,  that  Mr.  Sommerville  and  his  congr 
gation  cannot  commune  with  any  other  body.  Mr.  Somm  * 
ville  himself  declined  communing  with  the  members  of  ^ 
Forsyth's  congregation,  though  he  preached  to  them  after  i 
Communion  service.  He  was  asked  if  he  would  preach  to  t: 
congregation  as  a  Presbyterian  minister,  and  drop  his  Ca 
eronian  principles,  and  he  replied  to  the  effect  that  the  Chux 
of  Scotland  would  not  unite  with  him,  nor  he  with  them. 

Here,  then,  is  a  conscientious  and  a  substantial  differen  * 
The  testator,  if  he  had  lived,  could  not  have  been  a  consists 
member  of  the  plaintiff's  church,  because  he  filled  the  oflS^ 
both  of  a  magistrate  and  a  major  of  militia,  and  although 
might  have  communicated  with  Mr.  SammervUle's  adheren 
thev  could  not  have  communicated  with  him.  Whether  t 
testator,  had  he  surrived,  would  have  cast  in  his  lot  with  t 
Free  Church,  or  sympathized  with  the  Establishment,  can 
only  matter  of  conjecture.  We  are  called  upon  not  to  det€ 
mine  the  rights  of  the  Free  Church,  but  the  right  of  t! 

plaintiff  to  this  land,  and  as  that  depends  on  the  intent  of  tl 
testator,  to  be  gathered  from  all  the  circumstances  in  pro< 
it  seems  to  me  that  it  would  be  doing  violence  to  his  inte 
and  meaning,  to  award  the  land  to  the  plaintiff  in  this  su 
I  think,  therefore,  our  decree  should  be  for  the  defendant 
but  as  this  is  avowedly  a  struggle  between  the  two  congre^ 
tions,  as  a  doubt  was  raised  by  the  obscurity  of  the  will,  a 
as  the  expense  will  fall,  not  on  the  trustees,  but  on  the  co 
gregation  with  whom  they  sympathize,  I  think  the  deci 
should  be  without  costs  on  either  side. 

Bliss,  J.  concurred. 


XXV.   VIOTOEIA.  61 

DoDD,  J.   This  is  an  application  on  the  part  of  the  plain-      1861. 
tiff,  who  claims  certain  lands  in  West  Cornwallis,  devised  by  sommerville 
the  late  ElJcanah  Morton^  by   his  last  will  and  testament,  morton  et  ai 
dated  16th  October,  1819,  to  certain  trustees  therein  named, 
t-  a  parsonage  or  glebe  for  the  benefit  of  a  Protestant  Ortho- 
doi  minister  duly  authorized,  as  also  for  the  building  thereon 
t  house  for  the  public  worship  of  Almighty  God,  a  parsonage 
bouse,  a  school  house,  and  burying  ground,  for  the  use  of  the 
inhabitants  of  the  western  part  of  the  township  of  Cornwallis, 
whenever  there  should  be  a  sufl&cient  number  united  in  the 
prcmotion  of  the  public  worship  of  God  in  that  quarter,  to  be 
held  and  enjoyed  by  them,  for  the  above  uses  and  trusts,  and 
other,  for  ever. 

The  plaintiff  is  a  minister  of  the  Reformed  Presb}i:erian 

Church,  is  settled  in  Cornwallis,  having  there  a  congregation 

cf  persons  of  the  same  religious  belief  and  opinions  that  he 

professes  to  have,  and  he  contends  that  he  and  they  come 

within  the  meaning  of  the  testator's  devise,  and  requests  this 

^*ourt  to  make  an  order  upon  the  trustees,  the  present  def  en- 

^ts,  to  transfer  to  him  the  trust  estate.     In  deciding  this 

<*se  the  Court  are  not  so  much  required  to  determine  who 

aie  the  objects  of  the  testator's  bounty,  as  to  decide  whether 

the  plaintiff  is  entitled  to  the  estate.     A  large  amount  of 

testimony  has  been  taken  in  the  cause,  and  if  particularly 

examined  I  think  it  will  be  found  that  some  portion  of  it  was 

iwt  receivable  in  evidence.    Sufficient,  however,  of  a  different 

cbracter  was  received,  to  show  what  the  religious  opinions  of 

^^  testator  were,  when  he  made  his  will,  as  well  as  the  reli- 

pwis  opinions  of  the  plaintiff  who  claims  the  trust  estate. 

The  testator  died  in  1824,  having  made  his  will  in  1819, 
"^  death  having  occurred  seven  years  before  the  plaintiff  was 
<>roained  a  minister,  and  there  is  not  any  evidence  showing 
wat  the  testator  was  acquainted  with  the  religious  opinions 

^w  plaintiff,  or  that  there  were  any  persons  professing  those 
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1861.       opinions  resident  in  Comwallis  previous  to  the  death  oi 
i<^ii#m»pvit7^  plaintiff.     When  he  made  his  will  he  was  a  justice  ol 
MoBT^  et»i.  peace,  and  a  major  in  the  militia.  He  was  also  an  elder  oi 
church  in  Comwallis,  of  which  the  Eev.  William  Forsyth 
pastor,  and  of  the  Established  Church  of  Scotland.    He 
an  elder  of  Mr.  Forsyth's  church  from  the  year  1800  unti 
death  in  1824,  and  tmtil  within  a  few  years  of  his  death, 
as  one  of  the  witnesses   states,  an  active  member  of 
church;  and  when  it  is  remembered  that  he  died  at  the 
vanced  age  of  94,  it  is  not  much  matter  of  surprise  thai 
activity  as  a  member  declined  as  he  advanced  in  years, 
evidence,  however,  is  conclusive  that  the  testator  was  in  p 
ciples  of  the  Established  Church  of  Scotland,    How  far  t 
principles  are  in  common  with  the  principles  and  doctrim 
faith  held  by  the  plaintiff,  will  presently  be  inquired  i 

being  essential  to  the  construction  of  the  devise  in  quest 
The  devise  does  not  in  clear  and  distinct  language  poir 
the  object  of  the  testator's  bounty,  beyond  that  it  was  inter 
for  a  Protestant  Orthodox  Minister.  We  must,  therefore, 
to  our  aid  such  circumstances  as  surrounded  the  testator  ^ 
he  made  his  will,  as  well  as  other  parts  of  his  will  besides 
devise,  to  enable  us  to  see  whom  he  intended  by  the  w< 
"  Protestant  Orthodox  Minister." 


To  the  Rev.  William  Forsyth  he  devised  a  lot  of  lane 
the  eastern  part  of  the  township  of  Comwallis,  to  hold  to 
80  long  as  ho  should  continue  the  pastor  of  the  peopl 
whom  he  then  had  charge ;  and  in  the  event  of  his  leavinj 
wife,  who  was  a  grand-daughter  of  the  testator's,  a  wi 
then  she  was  to  have  the  use  and  profits  of  the  land  du 
her  widowhood.  The  people  referred  to  in  this  devise 
which  Mr.  Forsyth  was  pastor,  formed  the  congregatio 
which  the  testator  was  an  elder.  It  is  important  to  follow 
the  further  disposition  of  this  devise  which  the  testator 
by  a  subsequent  clause.    He  says, — "  After  the  purposes  o 
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''before  named  William  Forsyth,  and  those  of  my  grand-      1861. 

**daiigliter,  his  wife,  are  fully  answered,  my  will  is  that  the  hommirville 

•said  lot  should  then  and  from  thenceforth  for  ever,  hold  mortw  et  &i. 

*ro  my  g<m  Roland  and  his  heirs,  in  trust  for  the  use  and 

''\i^^i  of  any  such  regularly  ordained  Protestant  Minister 

**is  miT  be  lawfully  constituted  and  appointed  to  the  pastoral 

"care  of  the  said  Church,  of  which  the  said  Willicvm  Forsyth 

''is  now  pastor;  and  so  on  in  succession  so  long  as  the  in- 

"  habitants  of  Comwallis  unite  and  agree  in  the  maintenance 

"and  support  of  a  legal  and  orthodox  succession,  and  continu- 

"ance  of  a  pastor  of  the  said  Church/'    And  in  case  of  the 

final  failure  of  such  pastoral  succession,  he  gives  the  lot  to  his 

ion  Roland,  his  heirs  and  assigns  for  ever. 

I  think  it  will  he  scarcely  questioned   that  the  Orthodox 
^accession  there  referred  to,  would  only  refer  to  a  pastor  hold- 
ing the  same  principles  of    faith    as    those    held    by  Mr. 
fonjr^A.  and  that  none  other  could  claim  any  benefit  under 
Uie  trust  thus  created,  unless  a  regularly  ordained  Protestant 
niinirter  of  the  Church  to  which  he  belonged.    The  language 
the  testator  makes  use  of  in  devising  the  lands  in  East  and 
^tst  ComwaJlis  appears  to  me  to  be  substantially  the  same. 
In  the  one  he  gives  the  land  in  trust  for  the  benefit  of  a 
**  Protestant  Orthodox  Minister/'  duly  authorized ;  and  in  the 
other,  he  gives  the  land  in  the  first  instance  to  the  Bev. 
^Uliam  Forsyth  (who  is  a  Protestant  Orthodox  Minister), 
M  Icmg  as  he  should  continue  pastor  over  those  he  then  had  in 
*»^.    His  final  disposiGon  of  the  property,  so  far  as  the 
chnrch  is  interested,  is  after  the  purposes  of  the  said  William 
for«y<^  and  his  grand-daughter  are  fully  answered.  Then  his 
^  is,  that  the  land  should  be  held  in  trust,  for  the  use  and 
l**^  of  any  such  regularly  ordained  Protestant  minister, 
■*  niay  be  lawfully  constituted  and  appointed,  &c.,  and  so  in 
•^^ficesQon,  80  long  as  the  inhabitants  unite  in  the  support  of 
*^and  orthodox  succession.    I  think  it  impossible  to  read 
^  two  devises,  and  not  see  that  the  testator  intended  the 
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1861  same  thing  in  both ;  that  is^  that  the  lands  shonld  be  held  in 
soMMERviLLE  tfust  foT  thc  benefit  of  a  "Protestant  Orthodox  Minister,*'- 
Morton  et  ai.  professing  the  same  principles  of  faith  as  those  hdd  by  Mr. 
Forsyth,  and  that  the  trust  should  not  be  extended  for  the 
benefit  of  any  other  class  of  Christians.  In  the  lifetime  of 
the  testator,  Mr.  Forsyth  was  the  pastor  of  East  and  West 
Cornwallis,  then  forming  one  parish.  One-sixth  of  his  time, 
Mr.  Forsyth  gave  to  Western  Cornwallis,  bnt  his  congrega- 
tion resident  there  received  the  communion  from  him  in 
Eastern  Cornwallis,  It  was  about  this  time  that  the  testator 
made  his  will,  and  I  cannot  doubt  that  his  mind  was  then  in- 
tent upon  providing  a  minister  for  West  Cornwallis,  when  it 
was  in  a  position  to  support  one,  of  the  same  prineiplea  of 
faith  as  the  congregation  over  which  Mr.  Forsyth  was  then 
the  pastor,  and  he  (the  testator),  an  elder,  and  I  think  this 
intent  is  abundantly  clear,  from  the  language  of  his  will. 

At  the  argument  it  was  admitted  that  no  church  or  d^iom- 
ination  of  Christians  could  claim  the  benefit  of  the  trust,  un- 
less Presbyterians,  and  yet  there  are  not  any  words  in  the 
devise  that  expressly  exclude  other  denominations.  The  words 
"  Protestant  Orthodox  Minister,"  would  apply  equally  to  a 
Baptist,  or  Methodist,  as  to  a  Presbyterian ;  and  if  to  be  con- 
fined to  a  Presbj-terian,  then  there  must  be  some  distinct  and 
clear  reason  for  confining  and  limiting  their  application.  If 
limited  to  Presbyterians,  because  the  testator  was  a  Presby- 
terian, then  the  reason  is  equally  strong  for  limiting  the 
devise  to  the  Presb^-torian  body,  of  which  the  testator  was  a 
member. 

Having  satisfied  my  mind  that  the  devise  in  question  can 
only  apply  to  a  minister  of  the  church  of  which  the  testator 
was  a  member,  and  the  evidence  clearly  establishing  that  he 
was  a  member  of  the  Established  Church  of  Scotland,  and 
not  a  Covenanter  or  a  member  of  the  Reformed  Presbyterian 
Church,  I  will  now  turn  to  the  evidence  to  ascertain  if  the 
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opinions  and  principles,  professed  and  held  to  by  the  plaintiff,       1861. 
were  in  common  with  those  held  by  the  testator.  sommekville 


V. 

Morton  et  al. 


Tlie  plaintiff  says  that  he  holds  by  principles,  the  same  as 
the  Free  Church  of  Scotland,  that  the  vital  principles  of  the 
Free  Church  are  the  same  as  those  of  the  Established  Church, 
that    they   differ    only  in    church   government.     The    Rev. 
William  Murray,  who  was  examined  as  a  witness  in  the  cause, 
and  who  is  a  Divine  of  the  Presbyterian  Church  of  the  Lower 
Provinces,  formerly  of  the  Free  Church,  admits  that  the  Re- 
formed Presbyterian  Church,  or  Covenanters,  hold  many  prin- 
ciples in  common  with  the  Free  Church,  but  that  they  differ  in 
some  points :  that  the  Reformed  Church  have  adopted  a  posi- 
tion of  dissent  from  the  civil  government  of  Great  Britain, 
*'  We,"  he  says,  "  are  part  and  parcel  of  the  National  Civil 
*•  Societ}-;  practically  their  members  will  not  take  the  oath 
*•  of  allegiance  to  the  British  Crown,  will  not  hold  a  public 
*•  office,  dyil  or  military,  and  will  not  take  the  oath  now  re- 
"  quired  of  volunteers  in  Great  Britain  for  the  national  de- 
**  fence."    He  further  says,  that  the  members  of  all  other 
Presbyterian  bodies  known  to  him,  take  their  share  in  working 
out  the  British  Constitution;  and,  as  a  matter  of  fact,  he 
knows  that  the  members  of  the  Reformed  Presbyterian  Church 
will  not  hold  communion  with  other  P^esb^i:c^ian  bodies, 
and  that  the  plaintiff  would  not  take  a  seat  as  a  correspond- 
ing member  of  the  Synod  of  the  Presbyterian  Church  of  the 
Latter  Provinces,  when  invited  to  do  so.    In  addition  to  the 
evidence  of  Mr.  Murray,  we  have  the  admissions  of  the  plain- 
tiff, that  he  declined  communicating  with  Mr.  Forsyth's  con- 
gregation, and  passed  the  Bread,  when  it  was  offered  to  him ; 
and,  in  express  terms,  he  says  that  he  would  not  commune 
with  the  Established  Church  of  Scotland. 


The§e  difltinctive  principles  exhibit  important  differences 
the  testator  and  the  plaintiff.  The  testator  was  a 
igistrate  and  a  major  in  the  militia.    The  plaintiff  says  that 
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1861.  a  member  of  his  church  could  not  consistently  hold  any  c 
80MMBRVILLE  officG  undcp  the  Government.  Neither  could  he.  if  the  testa 
MoRi-oii  et  ai.  was  alive,  commune  with  him. 

Under  these  circumstances,  I  am  of  opinion,  that  the  de^ 
of  the  land  bv  the  testator  in  West  ComwaJlis,  cannot 
claimed  by  the  plaintiff,  and  I  may  say,  I  entirely  agree  w 
him  in  what  he  said  in  the  presence  of  John  Kinsman,  \ 
that  **  it  was  not  in  the  mind  of  the  testator  when  he  m 
'his  will,  that  there  ever  should  be  a  Covenanter's  Chu 
"  formed  in  West  Comwallis/' 


ti 
a 
« 


DesBarres,  J.  The  plaintiff  by  his  writ  claims  the 
and  benefit  of  100  acres  of  land  devised  by  the  late  Elha^. 
Morton  to  Holmes  Morton  and  Samuel  A,  Beckwitli,  twc 
the  present  defendants,  and  ako  to  one  John  M.  Terry,  si 
deceased,  in  trust  for  ceri^ain  purposes  named  in  his  vi 
viz. :  "  as  a  parsonage  or  glebe  land  for  the  benefit  of  a  I 
'^  testant  Orthodox  Minister,  duly  authorized,  as  also  for 
"  building  thereon  a  house  for  the  public  worship  of  Almig 
God,  a  parsonage  house,  a  school  house,  and  burying  gro" 
for  the  use  of  the  inhabitants  in  the  western  part  of 
said  township  of  Cornwallis,  whenever  there  might  b 
sufficient  number  united  in  the  promotion  of  the  pu 
"worship  of  God  in  that  quari;er.''  The  surviving  true 
having,  in  pursuance  of  the  power  and  authority  vested 
them  by  the  will,  appointed  Elkandh  Morton  in  the  roon: 
John  M.  Terry,  who  died  several  years  after  the  testator, 
present  action  is  now  prosecuted  against  the  three  defenda 
for  the  purpose  of  causing  them  to  perform  and  execute 
trusts  in  the  will,  and  that  the  plaintiff  may  be  declared  t 
entitled  to  the  benefit  of  that  trust. 

The  plaintiff  avers  that  "  he  is  a  Minister  of  the  Refor 
"  Presbyterian  Church  of  CornwaUis,  connected  with  the 
"  formed  Presb}i:erian  Church  of  Ireland,  adhering  in  c 
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'•munion  with  the  Reformed  Presb}'terian  Churches  of  Scot-      1861. 
"Wand  America  to  the  doctrine,  worship,  discipline,  and  hommervillb 
"government   set   forth    in   the  Westminster   Confession  of  Morton  et  ai. 
"Faith,"  and  he  claims  the  use  and  benefit  of  the  land  in 
question,  upon  the  ground  of  his  being  a  Protestant  Ortho- 
dox Minister,  ordained  and  settled  in  the  Western  part  of 
Comcallis^  over  a  Congregation  duly  incorporated,  and  the 
only  congregation  in  the  locality,  to  which  he  says  the  lands 
are  appropriated  in  the  will  coming  under  the  designation  of 
Orthodox,  according  to  the  ideas  of  the  testator,  who  was  a 
Presb}1erian  adhering  to  the  doctrines  set  forth  in  the  West- 
fumin  Confession  of  Faith. 

Such  being  the  grounds  on  which  the  plaintiflp  rests  his 
<?iaim,  we  must  endeavor  to  ascertain,  what  is  all  important  in 
this  case,  what  meaning  the  testator  himself  attached  to  the 
^ord  *•  Orthodox,"  for  it  is  obvious  that  no  other  than  a  Pro- 
t^nt  Orthodox  Minister,  in  the  sense  in  which  the  testator 
^ed  and  understood  the  term,  is  or  can  be  entitled  to  claim 
the  use  and  benefit  of  the  land  devised  for  the  purposes  men- 
tioned in  his  will.  To  discover  what  his  views  were  upon  that 
^ject,  we  must  look  to  the  principles  and  doctrines  which  he 
professed,  and  to  the  Church  to  which  he  belonged  when  he 
n»«de  his  will,  as  the  best  exponents  of  his  ideas  of  Ortho- 
^^.  From  what  we  learn  of  his  character,  he  appears  to 
MTe  been  a  pious  and  exemplary  person,  strongly  attached  to 
the  doctrines  of  his  Church,  of  which  he  was  a  leading  and 
influential  member;  and  it  may,  therefore,  be  inferred  that  his 
P^t  object  in  making  the  devise  was,  to  disseminate  the 
A^ctrines  of  that  Church  among  the  inhabitants  of  the  western 
I*rt  of  the  township  of  Cornwall  is,  in  which  there  was  then 
^^  resident  minister. 


I^'e  have  it  in  evidence  that  the  testator  was  a  member  of 
*8  Established  Church  of  Scotland,  and  an  elder  in  that 
^™di  during  the  ministry  of  Mr.  Forsyth^  and  that  certain 
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/ 


1S61.       members  of  that  Church  resided  in  Western  CornwalUs, 


SoMMERviLLE  whom  Mr.  Forsyth  and  his  successor,  Mr.  Struthers,  oc 
Morton  et  ai.  sionally  ministered. 


It  is  said  that  the  standards  of  that  Church  are  the  sar 
as  those  of  the  Reformed  Presbyterian  Church,  and  hence  it 
contended  that  the  plaintiff  comes  within  the  designation 
a  Protestant  Orthodox  Minister,  according  to  the  ideas  ente 
tained  by  the  testator  of  Protestant  Orthodoxy.  We,  howev< 
find  from  the  testimony  of  Mr.  MurrOAj,  lately  a  Minister 
the  Free  Church,  now  of  the  United  Presbyterian  Churc 
whose  principles  are  identical  with  those  of  the  Establi6h< 
Church  of  Scotland,  that  while  the  latter  holds  many  prii 
ciples  in  common  with  the  Reformed  Presbyterian  Church  < 
Covenanters,  these  bodies  of  Christians  differ  with  each  oth< 
on  some  points.  This  witness  says: — "In  point  of  worshi 
the  Reformed  Church  differ  with  us  in  that,  in  celebratii 
the  praises  of  God,  they  use  the  Psalms  of  David  only;  w 
in  addition  to  the  Psalms  of  David,  use  paraphrases  ai 
hymns.  The  Reformed  Presbyterian  Church  make  tl 
acknowledgment  of  the  perpetual  obligation  of  the  cov 
"  nants  and  solemn  league,  a  term  of  ministerial  and  Chri 
"  tian  Communion.  We  do  not.  They  make  the  owning 
"  the  judicial  declaration  and  testimony  emitted  by  the  Syn« 
"of  the  Reformed  Presbyterian  Church,  a  term  of  Cot 
"munion.  We  do  not.  The  Reformed  Presbyterian  Chur 
"  have  adopted  a  position  of  dissent  from  the  civil  gover 
"  ment  of  Great  Britain.  We  are  part  and  parcel  of  the  c 
"  tional  society.  Practically  their  members  will  not  take  t 
oath  of  allegiance  to  the  British  Crown,  will  not  hold 
public  ofhce,  civil  or  military.  They  will  not  now  take  t 
oath  required  of  Volunteers  in  Great  Britain  for  the  u 
tional  defence.  The  members  of  all  the  Presbyterian  bodi 
"  known  to  me  take  their  share  in  working  out  the  Briti 
"  Constitution.    /  "know  as  a  matter  of  fact  the  Ministers 


u 
u 


it 
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the  Beformcrf  Presbyterian  Church  wUl  not  hold  communion       1861 
'  iritH  oi\tT  Presbyterian  bodies/' 


SOMMERVILLE 
V. 

Morton  et  al 


The  plaintiff  himself  admits  that  on  the  occasion  of  the 
first  commimion  held  at  the  old  church  after  his  arrival  in 
Comtcallis,  he  declined  communicating,  and  still  avows  that 
he  would  not  communicate  with  the  Established  Church  of 
Mland,   It  would  appear,  then,  that  these  points  of  differ- 
flice,  at  all  events  some  of  them,  were  not  looked  upon  either 
bv  the  members  of  the  Established  or  the  Bef  ormed  Presby- 
terian Church  as  unimportant  matters  of  faith,  for  we  find 
from  th6  testimony  of  Doctor  Webster,  who  was  also  a  member 
of  Mr.  Fofsyih's  Church,  that  after  the  latter  became  in- 
wpable  of  preaching,  there  was  a  meeting  of  the  congregation 
to  bow  what  thev  should  do,  and  it  was  resolved  to  invite 
ilr.  Siruthers,  a  Minister  of  the  Established  Church,  then  in 
^tmerara,  to  come  and  preach  to  them.     This  gentleman 
accepted  their  call  and  became  their  pastor.     The  plaintiff, 
he  says,  was  in  Cornwallis  when  this  meeting  was  held,  but 
^^  not  called,  and  Doctor  Webster  says  the  reason  he  was 
not  called,  was,  that  he  was  a  Covenanter  or  Cameronian,  and 
that  they  wanted  a  Minister  who  was  a  Presbyterian  and  not 
a  Covenanter ;  and  he  further  says,  that  he  asked  the  plaintiff 
^f  he  would  preach  to  them,  and  drop  his  CamtTonian  prin- 
wples,  who  replied  to  the  effect  that  the  Church  of  Scotland 
^ouid  not  unite  with  him  nor  he  with  them. 

This  shews  that  the  differences  between  the  Reformed  and 
^^lished  Presbyterian  Church  in  doctrinal  points  are  of 
*  pave  a  character,  as  to  preclude  the  possibility  of  any 
^^on  between  them,  or  the  recognition  by  either  of  the  sound- 
I  "^  or  orthodoxy  of  the  principles  of  the  other.  Is  it  to  be 
*?p08ed,  then,  that  the  testator,  imbued  with  principles  com- 
***  to  the  members  of  his  own  Church,  could  have  meant  or 
^  intended  that  a  Minister  of  the  Reformed  Presbyterian 
between  which  and  his  own  there  could  be  no  union 
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1861.  of  sentiment,  should  become  the  recipient  of  his  bounh',  j 
soMMERviLLE  ^cap  thc  benefit  of  a  trust  created,  as  we  may  reasonably 
Morton  et  ai.  ^^r,  for  the  dissemination  of  principles  not  at  variance 
inconsistent  with  his  own?  Above  all  can  it  be  reasons 
supposed,  or  believed,  that  he  ever  designed  his  property  tc 
enjoyed  by  a  person  who  would  not,  and  could  not  comm 
with  him,  and  that  according  to  his  ideas  of  orthodoxy 
would  have  regarded  such  a  person  as  a  Protestant  Ortho< 
Minister  ? 


As  respects  myself,  I  can  only  say  that  I  can  neither  s 
pose,  nor  believe  anything  so  improbable,  and  the  cQncluf 
to  wliich  1  have  arrived,  after  a  careful  examination  and  < 
sideration  of  all  the  evidence  and  papers  in  this  ^se  is,  t 
the  plaintiflf  as  a  Minister  of  the  Reformed  Presbytei 
Church,  which  had  no  existence  and  was  unknown  in  Ci 
wallis  in  the  life  time  of  the  testator,  is  not  entitled  to 
benefit  of  this  trust,  not  being  orthodox  in  his  principles 
the  sense  in  which  I  think  the  testator  used  and  intended  i 
term  to  be  understood,  and  as  is  to  be  collected  from  all 
evidence  adduced  in  this  case. 


The  plaintiff's  own  definition  of  the  word  Orthodox* 
prejudicial  to  if  not  destructive  of  his  claim.  He  says, 
am  not  aware  that  the  word  Orthodox  applies  to  any  pp 
cular  Christian  body  in  opposition  to  any  other.  I  believ* 
the  current  acceptation  of  the  term,  it  applies  to  all  Ch 
tians  who  hold  the  doctrine  of  the  Trinity,  the  divinity 
Christ,  the  agency  of  the  Spirit  in  regeneration,  and  kinc 
doctrines,  so  that  it  applies  to  Presbyterians,  Methodists,  C 
gregationalists  and  Baptists.^^ 

Now,  if  this  definition  be  correct,  the  plaintiff's  claim  ( 
not  be  sustained,  as  we  have  it  in  evidence  that  the  fielc 
ministerial  labors,  to  which  the  devise  was  intended  to  ap 
was  occupied  by  a  Minister  of  the  Baptist  Church  before 
plaintiff  came,  at  all  events  before  his  congregation 
formed  there.    Let  it  not  for  a  moment  be  understood  th 
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im  expressing  any  opinion  as  to  the  validity  of  that  gentle*      1861. 
man's  claim.  I  only  mention  it  to  shew  that,  according  to  the  sommerviuj: 
plaintiffs  own  definition  of  the  word  Orthodox,  assuming  it  mort^  et  ij 
to  be  right  and  such  as  the  testator  might  have  concurred  in, 
he  i5  not  the  person  (whoever  else  may  be)  entitled  to  the 
benefit  of  this  devise. 

But  it  is  not  necessary  to  resort  to  the  plaintiff's  definition, 
however  correct  it  may  be,  nor  to  rely  alone  on  the  facts  to 
vhich  the  witnesses  have  testified,  to  determine  in  what  sense 
the  testator,  in  creating  this  trust,  used  the  term  Orthodox, 
as  I  think  some  light  is  thrown  upon  the  subject  by  another 
clause  in  the  will,  in  which  the  same  word  is  again  used. 

The  testator  bequeathed  to  the  Rev.  Mr.  Forsyth  the  use 
tnd  profits  of  a  dyke  lot,  to  hold  so  long  as  he  might  continue 
the  pagtor  of  the  peopie  over  whom  he  had  the  charge,  and  in 
the  event  of  Mr.  Forsyth  leaving  his  wife  a  widow,  he  be- 
<peathed  the  use  of  the  same  dyke  lot  to  her  during  her 
widowhood,  and  after  the  purposes  of  Mr.  Forsyth  and  his 
^fe  were  fully  answered,  then  to  his  son  Roland  and  his 
^^irs,  in  trust  for  the  use  and  benefit  of  any  such  regularly 
ordained  Protestant  Minister,  as  might  be  legally  constituted 
^i  appointed  to  the  pastoral  care  of  the  church  of  which  Mr. 
FoTfyik  was  the  pastor,  "  and  so  on  in  succession  so  long  as 
*  the  inhabitants  of  ComwaMis  imite  and  agree  in  the  main- 
**tenance  and  support  of  a  legal  and  orthodox  succession,  and 
"continuance  of  a  pastor  over  the  said  church." 

I  will  not  say,  because  I  am  not  called  upon  to  say,  to 
what  denomination  of  Protestant  Ministers,  after  Mr.  Forsyth, 
this  clause  was  intended  to  apply*  but  I  may  say  that  it  has  to 
***te  extent  assisted  me  in  putting  the  construction  I  have 
**pon  this  clause,  on  which  the  plaintiff's  claim  is  based,  and 
'^^  it  1686  difBcult  to  comprehend  its  meaning,  than  it  other- 
^  would  have  been. 

The  Tiew  which  I  have  taken  in  this  case  is,  I  think,  sus- 
by  the  case  of  the  Attorney-General  v.  Pearson  ct  ah. 
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1861.       7  Simons  290.    In  that  case  it  appears  a  meeting  hous 
80MMERVIIJ.R  founded  by  certain  Protestant  dissenters  for  the  worshi 

V.  .  

Morton  et  ai.  service  of  God.  The  founders  of  the  meeting  house  ai 
•  original  subscribers  and  contributors  to  it  were  dissent 
the  Presbyterian  denomination,  who  believed  in  the  do< 
of  the  Trinity.  A  change  of  opinion  gradually  took  pL 
the  sect,  and  the  majority  of  them  at  length  remove 
ofiBciating  Minister  because  he  preached  Trinitarian  and 
vinistic  doctrines,  and  elected  as  his  successor  another  ^ 
ter,  whose  opinions  were  in  unison  with  their  own. .  I 
held  that  no  doctrines  ought  to  be  taught  in  that  mc 
house  which  were  opposed  to  the  opinions  of  the  foui 
The  Vice  Chancellor  there  said :  "  When,  as  in  the  pi 
case,  a  gift  is  made,  or  a  trust  is  created  by  certain  p( 
of  certain  funds  for  the  service  and  worship  of  Aim 
God,  the  thing  to  be  regarded  is,  what  were  the  reli 
"  tenets  in  general  of  those  persons,  because  it  would  r 
"  a  just  application  of  those  trust  funds,  if  they  were  al 
**to  be  employed  for  the  sustentation  of  religious  opi 
"  which  the  donors  themselves  would  have  disavowed." 


May  we  not  reasonably  infer  in  this  case,  that,  if  the  ] 
tiff,  agreeing  with  the  testator  on  some  essential  points 
differing  with  him  on  others,  had  told  the  latter  when  h 
about  to  make  his  will,  that  there  could  be  no  union  bel 
their  respective  churches,  and  what  is  more,  that  while 
differences  existed,  he  could  not  except  him  as,  or  permi 
to  be,  a  communicant  with  him ;  that  the  testator  would 
immediately  repudiated  the  plaintiff's  religious  princip! 
not  in  his  view  orthodox,  and  told  him  that  he  could  noi 
scientiously  devise  his  property,  or  create  any  trust  t 
courage  and  promote  their  dissemination?  I  have  no 
such  would  have  been  his  answer,  and,  therefore,  it  is  1 
feel  myself  bound  to  repeat,  that  the  plaintiff  has  fail 


XXV.  VICTOEIA.  73 

Mtisfv  my  mind   that   the   claim   he  has  preferred  is  well       1861. 

founded. 


SOMMERVILLK 
V. 

Morton  et  al. 


The  case  of  the  Attorney  General  v.  Wilson,  16  Simons  210 
(Lady  Hewley's  Charity),  and  also  the  later  case  of  Drum- 
wmd  et  at.,  appellants,  and  the  Attorney  General  et  al.,  re- 
spondents, 2  Law  and  Eq.  Rep.  15,  might  be  referred  to,  as 
baviiig  some  bearing,  so  far  as  to  shew  the  rule  of  construc- 
tion acted  upon  in  cases  like  the  present ;  but  it  is  unnecessary 
to  do  so,  having,  I  trust,  said  enough  to  shew  the  grounds 
(which  is  all  I  desire  to  do)  upon  which  I  have  formed  my 
(xprnom.  in  this  important  case,  in  which,  I  am  glad  to  find,  we 
ill  concur.  I  may  add,  that  I  entirely  agree  that  this  is  a  case 
in  which  both  parties  ought  to  pay  their  own  costs,  having 
been  proeecuted  and  defended  for  no  other  purpose  than  to 
ohtain  a  judicial  decision  on  a  disputed  right,  which  it  was 
hirfly  possible  for  the  parties  to  have  settled  among  them- 
selTeg. 

Wilms,  J.  Viewing  this  will  as  a  whole,  and  having  re- 
P^  to  the  opinions,  professions,  and  acts  of  the  testator,  in 
relation  to  his  theological  tenets,  and  ideas  of  church  govem- 
^^t  so  far  as  we  can  collect  these  from  the  evidence,  I  think 
It  abundantly  clear,  first,  positively,  what  his  model  of  "  a 

J^rotestant  Orthodox  Minister  duly  authorized  "  was.  and 

^^^iy  negatively,  that  the  reverend  claimant,   tried   and 

P^yed  by  his  own  evidence,  is  not  a  minister  of  religion  in 

ftvordaj^  with  that  model,  and  not  therefore  the  object  of 

^°^^rmiji  question. 

^     ^  ^riil  shews,  incontrovertibly,  that  the  Reverend  Mr. 

<  ir?\*  ^*®  *^  testator's  type  of  "  a  Protestant  Orthodox 
I  g^^^^^,  duly  authorized."  We  may  safely  take  Seth 
;  -^/f**  *or  an  authority  as  to  the  opinions  held  by  the  de- 
' ^j^  ^^H>ut  the  period  when  he  made  his  will,  and  as  to  the 
\shcpA  ^^^^^^  ^  which  he  was  then  placed,  and  had  been 
MiJ^^'Oring  the  latest  years  of  his  life.  Burgess  says,  "  in 
^^^*«jr</t'«  time  there  was  but  one  Presbyterian  Church 
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1861.       "  in  CornwaUis"    The  Rev.  Mr.  Struthers  succeeded  him,aaid 
soMMERviLLK  ^®  ^Rs  succecdcd  by  the  Rev.  Mr.  Mackay,  who  now  has  charge 
Morton  et  ai.  of  the  congregation  in  West  Cornwallis,  formerly  of  the  Free 
Church,  but  now  of  the  Pre8b3i:erian  Church  of  the  Lover 
Provinces.     "  ]Mr.  Mackay's  people/^  he  adds,  "  hold  to  the 
same  principles  that  Mr.  Forsyth  and  Mr.  Struthers  held." 
"  Mr.  Mackay/'  he  says,  '*  is  the  first  Presbyterian  Minigt'er 
*'  who   preached    all    his    time,  in    WeH   Comwailisf*   Mr. 
Forsyth  preached  one-sixth  part  of  his  time  there,  and  the 
people  there  were  to  pay  one-sixth  of  the  stipends,    llr. 
Forsyth  never  had  a  Communion  there,  the  members  of  the 
Church,  living  to  the  westward,  attended  the  Communion  held 
in  the  old  church  in  East  Comwallis,     " Mr.  Morton"  1>* 
further  says,  "  was  an  active  man  in  the  Church,  till  within 
"  three  or  four  vears  of  his  death,  and,  at  that  time,  I  thir^-'^ 
"  there  were  between  twenty  and  thirty  members  of  the  churc^^^^ 
'*  residing  to  the  westward  of  the  town  house.'^ 

It  is  surprising  that  so  much  discussion  took  place  at  tb 
argument,  as  to  what  portion  of  the  township  of  GomrwaiXx^ 
is  comprehended  within  the  limits,  by  some  of  the  witnesses 
designated  as  "  West  CornwatUs"    The  will  speaks  not  oi 
"  West  Comwallis/'  but  of  "  the  western  part  of  the  township 
of  (Jomwallis/' 


Let  us  now  examine  the  will,  in  the  light  of  the  teetimony 
afforded  by  ^\r.  Burgess  regarding  the  antecedents  of  the 
testator,  at  tlie  time  of  making  his  will,  and  the  circumstanced 
in  which  he  was  then  placed,  in  relation  to  the  church  in 
which  he  worshipped  and  ofhciated.  I  have  selected  Burgess, 
because  he  seems  to  have  been  intimate  with  the  testator,  and 
because  his  testimony  is  not  materially  modified  by  the  evi- 
dence of  anv  other  witness.  WTien  the  testator  made  his  wiU, 
in  1819,  he  was  about  ninety  years  of  age,  and  a  member 
and  elder  of  the  Church  of  Scotland,  or  of  that  chnrch  of 
which  his  grandson,  Mr.  Forsyth^  was  the  oflBciating  clergy- 
man, not  settled,  but  occasionally  ministering  in  the  western 
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part  o{  Comwallis,  where  about  twenty  Presbyterians  were       1861. 
nesident    His  was,  then,  the  only  church  in  that  settlement,  sommervillb 
There  was  then  there  no  building  for  worship,  no  man^,  no  mort6n  et  ai 
sciool  house,  no  burial  place.     The  few  who  were  members  of 
that  church  partook  of  the  Holy  Communion  in  the  old 
church  at  Ea^t  Comwallis. 

Now,  mark,  the  testator  knew  and  deplored  this  state  of 
things,  and,  by  a  testamentary  disposition  of  a  portion  of  his 
estate,  desired  to  remedy  it.  This  is  the  key  to  all  that  is 
doubtful  in  the  true  construction  of  the  testamentary  disposi- 
tion in  question. 

At  the  time  of  the  execution  of  his  will,  the  Rev.  Mr. 
Fmfth  was,  by  the  testator's  bounty,  enjoying  the  profits  of 
his "  westwardly  dyke  lot/'  and  the  use  of  that  the  testator 
gave  him,  so  long  as  he  should  continue  to  he  the  pastor  of  the 
P^opk  of  whom  he  had  then  the  charge. 

This  reverend  gentleman,   the   testator    considered  to  be 
"a  Protcsfant  Orthodox  Minister/'    There  can  be  no  ques- 
tion about  this,  for  he  expressly  says  so.    After  the  death  of 
Mr.  Forsyth  and  his  wife,  the  testator  gives  the  dyke  lot  to 
Mfi  son  Roland  and  his  heirs,  "  in  trust  for  the  use  and  benefit 
''  oi  any  such    regularly    ordained   Protestant  Minister,  as 
^  might  be  legally  constituted  and  appointed  to  the  pastoral 
*^  care  of  the  said  church,  of  which  the  said  William  Forsyth 
^  was  then  pastor,  and  so  on  in  succession,  so  long  as  the  in- 
**  liflbitants  of  Cornwdllis  unite  and  agree  in  the  maintenance 
-  iind  support  of  a  hg^l  and  orthodox  succession,  and  main- 
•*  ttrnance  of  a  pastor  over  the  said  church,  &c/' 

Sow,  observe,  "such  union  and  agreement^'  was  an  event 
jKit  then  realized,  but  anticipated  by  the  testator,  and  obvious- 
ly it  was  in  anticipation  of  it,  that  he  made  that  devise  of 
one  hundred  acres,  which  is  now  before  us  for  our  inter- 
ition.  The  harmony  between  the  diflferent  clauses  of  his 
in  respect  of  this,  is  perfect.    That  tract  the  testator  dis- 
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1861.  poses  of  as  follows: — ^he  gives  it  to  trustees  in  trust  fo 
soMMERviLLE  parsouagB  or  glebe,  for  the  benefit  of  a  Protestant  Orthcx 
Morton  et  ai.  Minister,  {i.e.,  such  a  Protestant  Orthodox  Minister  as, 
the  estimation  of  the  testator,  the  Rev.  Mr.  Forsyth  tl 
was),  in  other  words,  to  that  Protestant  Orthodox  Minis! 
contemplated  by  the  testator  to  succeed  Mr.  Forsyth^ 
pastor  of  the  Church  over  which  he  then  presided,  and  ^ 
should  be  in  the  pastoral  charge  of  the  inhabitants  of  i 
western  part  of  Comwdtlis.  Adverting,  accordingly,  to 
contingency  of  his  becoming  settled  there,  in  pastoral  cha 
of  a  sufficient  number  of  the  vrihdbitants  thereafter  united 
public  worship  of  Ood  in  that  quarter,  he  declares  these  i 
ther  trusts,  respecting  those  one  hundred  acres,  viz.,  t 
they  should  be  held  in  trust  for  the  erection  thereon  of  a  he 
for  the  public  worship  of  Almighty  Ood,  of  a  parsonage  ho 
of  a  school  house,  and  for  a  burying  ground,  for  the  use  of 
inhabitants  of  the  western  part  of  Comwallis;  the  inh 
tants,  let  it  be  borne  in  mind,  of  that  part  of  the  town 
in  which  Mr.  Forsyth,  when  the  testator  executed  his  will, 
officiating  by  his  occasional  ministrations. 


If  the  present  order  of  the  three  extracted  clauses  of 
will  be  transposed,  and  that  which  is  last  be  placed  sec 
and  read  before  the  clause  in  question,  the  meaning  of 
testator  becomes  perfectly  clear,  especially,  if,  for  the  w 
a  Protestant  Orthodox  Minister,^^  we  read  ''  such  Protes 
Orthodox  Minister.^^  The  three  clauses  all  evidently  i 
to  one  and  the  same  subject,  though  variously  expressed  tl 
in :  viz.,  the  first  clause  to  "  the  people  of  whom  Mr.  For 
"had  the  charge;"  the  second,  as  so  transposed,  to  * 
inhabitants  of  Cornwallis,  then  constituting  the  Church, 
which  Mr.  Forsyth  had  "  pastoral  care  " ;  the  third — that 
der  consideration — ^to  "  the  inhabitants  of  the  western  pa: 
the  said  township  of  Cornwallis,  for  whom,  in  fact, 
Forsyth  then  ministered."  The  second  clause  points  t( 
"  legal  Orthodox  successor "  to  him,  in  continuance  of 


« 
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pastoral  charge  which  he  then  had  over  the  Church ;  and  the       1861. 

third  contemplates  "  a  sufficient  number  of  the  inhabitants  sommervillk 

"oi  the  western  part  of  the  township  of  Comwallis,  forming  morton  et  ai. 

"that  same  Church,  at  some  future  time  imited  in  public 
-worship  in  that  quarter,  to  an  extent  that  would  demand  a 
"resident  minister,  and  consequently  a  building  for  worship, 
"a  manse,  a  school  house,  and  a  burial  ground/^  For  this 
desired  and  anticipated  combination  of  circumstances,  the 
testator  devised  the  tract  in  question,  to  the  trustees  named 
inhiswilL 

Thus,  by  permitting  the  testator  to  explain  that  which  is 
obscure  in  one  part  of  his  will,  by  that  which  is  clear  in  an- 
other, we  are  enabled  to  ascertain  what  idea  was  in  his  mind 
when  he  made  a  disposition  for  the  benefit  of  "  a  Protestant 
**  Orthodox  Minister,  duly  authorized/' 

It  only  remains  to  inquire  whether  this  reverend  claimant 
realizes  that  idea,  and  comes  up  to  the  testator's  standard  of 

orthodoxy. 

Taking  the  character  of  his  religious  tenets  and  opinions 
^rom  himself,  and  contrasting  these  with  those  proved  to  be 
*^ld  by  this  testator,  I  am  of  opinion  that  he  is  not  the  object 
0^  the  trust  in  question. 

l^r.  Sommervilk  tells  us  that  he  understood  Mr.  Forsyth 
^  have  been  a  licentiate  of  the  Church  of  Scotland.  With 
^hat  church  the  testator  held,  but  with  it  Mr.  8ommervUle 
^y8  he  would  not  hold,  communion.  In  that  church,  the 
l^tor  held  office  as  an  elder.  In  it  we  must  necessarily 
l^^from  his  own  declaration,  that  Mr.  Sommervtlle  (if  not 
*^  orders)  would  not  have  held  that  office. 

"^  testator  was  in  the  commission  of  the  peace,  and  held 

^commission  in  the  militia.    Neither  of  these  offices  would 

*•  Smmervilk,  if   a    layman,    hold,    from    conscientious 

,^^^   Mr.  SommervilU  declares  the  identity  of  his  prin- 

'fm  with  those  of  the  Free  Church.    The  Free  Church  had 
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1861.  ^^^  existence  whilst  the  testator  lived ;  neither  does  it  appear 
80MMERVILLB  ^^^^  ^''^^  toTm  01  mode  of  Presbyterianism,  which  the  plain- 
MoRTOK  et  ai.  ^^^  profesBCs,  was  even  known  to  the  testator. 

Jt  is  unnecessary,  in  my  judgment,  to  examine  catechisms 
or  formularies,  in  order  to  distinguish  nice  shades  of  opinion 
between  l^resb}i;erians,  and  to  show  in  what  they  agree  and 
in  what  they  differ.  There  are  marked  differences  enough 
between  what  the  plaintiff  holds  and  professes,  and  what  testa^ 
tor  recognized  by  his  acts,  conduct,  connections,  and  experi- 
ence, to  constrain  us  to  decide  that  that  particular  class  of 
Presbyterians  to  which. Mr.  SommervUh  belongs,  was  not  in 
the  contemplation  of  the  testator  when  he  made  the  will  in 
question. 

Decree  for  defendants,  without  costs. 

Attorney  for  plaintiff,  Moore. 
Attomev  for  defendants,  Webster. 
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LAWSOX  ET  AL.  versus  SALTEE  et  al.  1861 


liefondaiitB  were  the  makers  of  two  promissory  notes  to  A.  &  Co.,  Julyao. 
which  the  latter  endorsed  to  the  Halifax  Banking  Co.  Before 
the  notes  became  due,  both  defendants  and  A.  &  Co.  became  insol- 
vent. A  composition  deed  was  executed  between  def^dants  and 
their  creditors,  by  which  the  latter  agreed  to  receive  eight  shillings 
xuid  nine-pence  in  the  pound  in  full  of  their  respective  debts.  This 
deed  was  not  executed  by  the  H.  B.  Co..  but  they  took  new  notes 
from  the  defendants,  embracing  at  this  ratio  all  their  claims  against 
the  defendants  on  promissory  notes,  including  the  two  notes  in 
question,  and  gave  the  following  receipt : — 

*-  Halifax  Banking  Company's  Office,  Halifax,  24th  April,  1858. 

Iieceive<i  from  Messrs.  Salter  &  T\iuning,  the  sum  of  one  hundred  and 
t^rentjr-two  pounds  ten  shillings  currency,  being  the  composition  of 
ei^bt  shillings  and  nine  pence  (8s.  9d.)  in  the  pound,  on  their 
two  notes  of 'hand,  in  favor  of  Messrs.  Allison  &  Co.,  amounting 
to  £1S2SIX  and  discounted  by  Messrs.  Allison  &  Co.,  at  this  bank, 
the  notes  being  retained  for  the  purpose  of  receiving  a  dividend  from 
the  estate  of  Allison  &  Co.  N.  T.  Hill,  Cashier.*' 

Xhe  cas^hier  of  the  H.  B.  Co.'  stated  **  That  the  notes  were  left  in  the 
bank    by  defendants  of  their  own  accord;  that  had  the  notes  been 
re^iuired    by    the    defendants  they  would    have    been    delivered    to 
them,    the   bank   considering   the   defendants  wholly   discharged   of 
any    further  claim  on  them  on  account  of  these  notes."     He  also 
stated   that  there  was  no  reservation. 
It    appeared,  however,  that  one  of   the  defendants,  at  the  time  the 
notes  were  so  left,  said :  "  The  bank  are  fully  entitled  to  receive  the 
-vc-hole    amount  of  the  notes,   and  with  that  consideration   I   leave 
tiinm    with  j'ou  for  the  purpose  of  recoveiing  from  Messrs.  Allison 
4  A.  &  Co^ »  the  difference  from  their  assets." 
X*lie    VL.   B.   Co.  subsequently  obtained  ten  shillings  in  the  pound  on 
the  face  of  the  notes  from  the  estate  of  A.  &  Co.  (neither  A.  &  Co. 
nor  their  assignees,  it  would  appear,  being  aware  at  the  time  of  the 
rransaction  between  defendants  and  the  bank),  and  the  action  was 
brought  by  the  assignees  of  A.  &  Co.,  to  recover  from  defendants 
the  balance  due  on  the  face  of  the  notes  after  crediting  the  £122  10s. 
IXeld,  by  Young,  C.J.,  DesBarres  and  Wilkins,  J  J.,   (Bliss  and  Dodd, 
J  J.    dissenting),  that  the  H.  B.  Co.  had  absolutely  discharged  the 
defendants  from  all  liability  on  account  of  the  notes,  and  that  the 
action  ooald  not  be  maintained. 
^^  Wilkins.  J.,  that  by  the  acceptance  of  the  composition,  the  H. 
'j^      Qo.    became   Tirtually    parties    to    the    composition    deed,    and 
boand  by  all  its  terms. 

.\   SSTJMPSIT  on  promissory  notes  by  assignees  of  indorsers 
"^  against  the  makers,  tried  before  BlisSy  J.,   in  the 

October  sittingB,  1869,  without  a  jurj',  who  gave  ]udgment 
for  plaintiffs.  A  Rule  Nisi  had  been  granted  to  set  aside 
the  judgment,  which  was  argued  in  Michaelmas  Term,  1859, 
and  agalB  in  Michaelmas  Term,  1860,  before  all  the  Judges, 
bv  J*  ^'  Johnston,  senior,  Q.C.,  for  plaintiffs,  and  J.  W, 
Siidkie.  Q.  C,  for  defendants.    The  Court  now  gave  judg- 
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1861.  Young,  C.  J.    In  this  action,  the  plaintiffs,  as  the  assig- 

LAW80N  et  ai.  i^^es  of  AUtsoii  &  Co,y  claimed  the  amount  due  on  two  pro- 
salter  et  ai.  missory  notes,  made  to  them  by  the  defendants,  and  which 
were  at  one  time  held  by  the  Halifax  Banking  Company  as 
indorsees.  The  makers  and  payees  having  both  become  in- 
solvent, deeds  of  composition  were  prepared  for  both  hoiisea, 
and  executed  by  most  of  their  creditors.  The  defendants' 
deed  was  in  evidence,  giving  them  an  absolute  release  on  tiie 
payment  of  eight  shillings  and  nine-pence  in  the  pound,  by 
certain  instalments  therein  specified.  The  Banking  (3om* 
pany  did  not  become  parties  to  the  deed  of  composition ;  but  | 
they  took  new  notes  from  the  defendants,  embracing  all  tiie 
claims  the  bank  had  against  them  on  promissory  notes,  in- 
cluding the  two  notes  in  question,  and  granted  the  following 
receipt : 

'^  Ualifax  Banking  Company^s  Office, 

''Halifax,  24th  April,  1868. 

Beceived  from  Messrs.  Salter  &  Twining,  the  sum  of  one 
hundred  and  twenty-two  pounds  ten  shillings  currency,  be- 
"  ing  the  composition  of  eight  shillings  and  nine-pence  (8b. 
'  Dd.)  in  the  pound,  on  their  two  notes  of  hand,  in  favor  of 
'^Messrs.  Allison  &  Go,,  amounting  to  £280,  and  diaconntedi 
'Mn-  Messrs.  Allison  d-  Co,,  at  this  bank,  the  notes  being  re- 
"tained  for  the  purpose  of  receiving  a  dividend  from  the 
**  estate  of  Allison  &  Co, 

«iV.  r.  jffiH,  Cashier  » 

Had  the  question  turned  on  the  language  of  this  receipt, 
a  doubt  would  have  arisen  as  to  the  nature  of  the  agreement 
between  the  bank  and  the  defendants ;  but  this  is  made  clear 
by  the  deposition  of  Mr.  Hill,  which  was  taken  by  consent, 
to  be  used  at  the  argument,  and,  in  my  view,  puts  an  end  to 
any  objection  founded  on  the  receipt.  Mr.  Hill,  in  his  ex- 
amination, says  that  "the  notes  were  left  in  the  bank  by  the 
"defendants  of  their  own  accord.  Had  the  notes  been  re- 
quired by  the  defendants,  they  would  have  been  delivered 
to  them ;  the  bank  considering  defendants  wholly  discharged 
"of  any  further  claim  on  them  on  account  of  these  notes. 
"Mr.  Twining  said,  the  bank  was  fully  entitled  to  receive 
"  the  whole  amount  of  the  notes,  and  with  that  consideration, 
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"  I  leave  them  with  you,  for  the  purpose  of  recovering  from       1861. 
"  Messrs.  AUison  the  difiference  from  their  assets/'  i.awson  et  ai. 

V. 

Saltkr  ot  al. 

The  bank  afterwards  obtained  ten  shillings  in  the  pound 
upon  the  whole  face  of  the  notes  from  the  estate  of  Alliwn 
dr  Co.j  and,  as  Mr.  Hill  thinks,,  executed  their  deed  of  com- 
position. The  notes  were  then  handed  over  to  Mr.  Allison, 
irho  was  not  informed,  at  the  time,  of  the  payment  having 
been  made  by  the  defendants,  and  there  is  no  proof  that  he 
kneiv   of  it. 

The  plaintiffs,  having  thus  obtained  possession  of  the 
notes,  brought  this  action  against  the  defendants  as  the 
makers,  and  the  question  is  whether  they  are  liable  therefor. 

If  liable,  it  is  plain  that  they  never  contemplated  or  in- 
tended to  be  so.  They  paid  the  composition  to  the  holders 
of  these  notes,  as  to  their  other  creditors,  who  gave  them  a 
discharge  in  full;  and  Mr.  Hill,  in  his  examination,  says: 
"  On  taking  the  eight  shillings  and  nine-pence  from  the  de- 
**  fendanta,  it  was  clearly  understood  that  they  were  wholly 
**  and  completely  discharged  from  any  further  claim  of  the 
*^  bank,  on  account  of  these  notes.  There  was  no  reserva- 
«  tion.'* 

It  appears,  by  the  minutes,  that  the  new  notes  given  by  the 
defendants  to  the  bank  were  in  the  exact  terms  of  their  com- 
position, and  that  this  suit  is  defended  at  the  instance  of 
the  bank,  which  cannot,  however,  affect  the  legal  rights  of 
the  partiea  on  this  record. 

It  "was  insisted  by  the  defendants*  counsel  that  the  bank, 
hav^injT  accepted  the  composition,  must  be  considered  in  the 
game  light,  and  be  subject  to  the  same  obligations  as  if  they 
had  executed  the  defendants*  deed,  and  many  authorities,  and 
lon^  others  BurriU  on  Assignments,  p.  217,  founded  on  a 
in  7  Howard  to  that  effect,  were  cited.  But  it  is  not 
to  inquire  into  these  cases,  because  there  is  no  ques- 

6* 
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1861.  tion  here  that  the  bank  being  the  holders  of  the  notes  accept© 
lawson  et  ai.  a  Composition  in  full  satisfaction^  and  discharged  the  maker 
Salter' et  »i.  of  all  further  liability.  Independent  of  their  admission,  th< 
acceptance  of  the  composition,  and  the  receipt  under  th^ 
case  of  Lewis  v.  Jones,  4  Bam.  &  Cress.  506,  would  be  enough 
and  the  defendants,  as  respects  the  bank,  must  be  held  m 
absolutely  and  fully  released. 

Now,  it  is  an  established  principle  running  through  a* 
the  cases  and  illustrated  by  Mr.  Chief  Justice  Best  in  PhilpM 
V.  Briant,  4  Bing.  717,  that  the  maker  of  a  promissory  nori 
or  the  acceptor  of  a  bill  of  exchange  is  to  be  considered  as  tk: 
principal  debtor,  and  all  the  other  parties,  the  payee  of  ft: 
note,  the  drawer  of  the  bill;,  and  the  indorser,  as  sureti^ 
And  it  is  equally  well  established  that  if  the  original  debt  ■ 
satisfied  and  gone,  no  action  will  lie  against  the  surely.  M 
the  language  of  Mr.  Justice  Holroyd,  "the  extinguishmeii 
"  of  the  debt  puts  an  end  to  the  agreement  of  the  princips= 
"and  surety."  Judge  Story  in  his  Treatise  on  Promisso^ 
Notes,  sec.  424,  accordingly  lays  it  down  as  a  corollary  ho0 
the  foregoing  doctrine,  that  the  release  of  the  maker  of  V[^ 
note  by  the  holder,  will  release  all  the  other  parties  thereto 
from  all  liability  thereon,  and  amounts  to  a  satisfaction  oi 
the  note;  for  the  maker  is  the  party  personally  liable  to  ai 
the  subsequent  parties;  and,  if  they  were  compelled  to  pa 
the  note,  they  would  have  their  remedy  over  against  the  make 
for  the  amount,  contrary  to  the  true  object  and  import  of  tfc 
release. 

The  argument  of  the  plaintiffs  in  this  case  is,  that  the  d 
fendants  were  not  released,  or  if  they  had  a  release  it  wj 
only  suh  mode,  and  by  leaving  the  notes  in  the  hands  of  tl 
bank  that  they  might  recover  a  dividend  thereon  from  tl 
estate  of  AlUsan  &  Co,,  that  the  defendants  lost  the  bene! 
of  their  release,  and  having  made  the  indorsers  liable  a 
themselves  liable  over  to  the  indorsers. 

Now,  admitting  that  the  defendants  could  legally  occuj 
this  anomalous  position,  the  question  is,  did  they  occupy 
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here.   What  was  the  real  effect  and  meaning  of  the  transac-       1861. 
tion  between  them  and  the  bank?      Is  it  to  bind  them  to  the  lawson  et  ai. 
same  extent,  as  if  they  had  entered  into  a  covenant  that  the  Salter  et  ai 
faant  should  retain  the  right  of  recovering  from  the  indorsers, 
and  that  the  bank  accepted  the  composition  upon  condition 
tkt  such  right  was  reserved  ?  Or  is  it  not  rather  to  be  taken 
as  the  true  meaning,  that  the  defendants  being  completely, 
and  in  all  events  absolved,  were  content  that  the  bank  should 
obtain  a  further  dividend  from  Allison  &  Co.,  if  they  could. 

In  the  cases  of  Boulfbee  v.  Stvbhs,  18  Ves.  21,  Lord  Eldon 
Biid:— "There  are  many  cases  of  a  creditor  entering  into  a 
"composition  with  the  person  liable  in  the  first  instance; 
"with  a  stipulation  that  it  shall  not  prejudice  his  remedies 
*igamBt  others,  who  are  liable  as  sureties.  The  ordinary 
"case  is  that  of  composition  upon  bills.  The  answer  given 
"is,  that  by  the  agreement  reserving  the  creditors'  remedy 
"against  sureties,  the  situation  of  the  surety  is  not  varied, 
"and  this  doctrine  has  been  held  at  law  as  well  as  herej  but 

I  agree  that  a  stipulation  of  this  kind  is  in  many  cases  so 
"very  absurd  that  it  must  be  seen  plainly.^' 

Applying  these  pungent  remarks  to  the  present  case,  as  the 
defendants  are  to  be  charged  upon  an  agreement  operating 
agBinst  themselves,  and  involving  an  absurdity,  it  must  be 
geen  plainly ;  but  in  my  view  nothing  of  the  kind  is  to  be 
seen,  and  the  Court  would  do  a  manifest  injustice  in  impos- 
ing on  the  defendants  bv  a  eircuitv  of  action  a  liabilitv,  from 
which  they  were  plainly  intended  to  be,  and  were,  in  fact, 
released. 

The  makers  of  the  notes  having  been  so  released  by  the 
boldei?  without  the  assent  or  knowledge,  as  is  alleged,  of  the 
iodorserB,  it  is  equally  clear  that  the  indorsers  were  released ; 
pd  if  AJHson  &  Co.,  or  their  assignees  paid  the  dividend  on 
^  notes  in  ignorance  of  the  fact  that  the  makers  had  been 
I.  they  may  possibly  have  their  remedy  still  against 
btnk.    If  they  paid  the  dividend  with  knowledge  of  the 
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1861.  fact,  they  have  no  ground  of  complaint;  but  in  neither  vi( 
lawson  et  ai.  as  I  tliink,  can  they  recover  from  the  defendants. 
Salter' et  ai.  There  is  a  wide  distinction  between  the  cases  of  the  hole 
of  a  note  releasing  the  maker  as  in  this  case,  and  as  in  ma 
of  the  cases  cited  at  the  argument,  merely  giving  the  time 
the  maker,  but  the  holder,  in  so  doing,  reserving  his  right 
proceed  in  the  intermediate  time  against  the  indorser.  '. 
the  latter  case  the  debt  remains  unliquidated,  a  delay 
granted  to  the  maker  with  a  condition  attached,  and  if  t 
holder  think  proper  to  proceed  against  the  indorser,  that 
within  the  condition,  and  the  maker  has  no  ground  of  coi 
plaint.  Xeither  is  any  injury  done  to  the  indorser,  becatu 
if  called  on,  he  has  the  right  of  immediate  recourse  agair 
the  maker.  If  the  holder  give  time  to  the  maker,  not  i 
serving  such  right,  tlie  indorser  on  the  equitable  doctrii 
which,  as  Baron  Parke  expressed  it,  has  crept  into  the  la 
is  clearly  discharged. 

Where  it  sufficiently  appears  that  time  has  been  given  t( 
party  on  the  bill  prior  to  the  defendant,  this  is  a  substant 
defence.  If  you  give  time  to  a  party  you  shall  not,  in  fra 
of  that  arrangement,  sue  another  who  will  sue  him.  (I 
Justices  WiJUams  &  CoJeridgey  in  Hall  v.  Cole,  4  Ad.  &  Ell 
581.) 

So  also  in  the  case  of  Mayliew  v.  Crickdt,  2  Swanst.  1^ 
it  is  laid  down  that  if  a  creditor  takes  out  execution  agaii 
the  principal  debtor,  and  waives  it,  he  discharges  the  surei 
on  an  obvious  principle,  said  Lord  Eldon,  which  prevails  be 
in  Courts  of  Law  and  Courts  of  Equity. 

It  remains  only  to  examine  certain  cases  not  yet  referi 
to,  which  were  urged  upon  our  attention  by  the  plaintii 
counsel  at  the  argument,  and  all  of  which  I  have  attentiv' 
considered. 

In  Fentum  v.  Pococky  5  Taunt.  192,  which  was  mi 
insisted  on,  and  is  upheld  by  more  modem  decisions, 
main  question  was,  whether  the  acceptor  of  an  accommodat 
bill  was  to  be  treated  merely  as  a  surety,  and  the  drawer 
the  principal, — "a  position,'^  said  Chief  Justice  Mansfi 
'^  which  would  subvert  and  pervert  the  situation  of  the  } 
"  ties."     "  The  case  of  English  v.  Darley,  2  Bos.  &  Pul. 
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*•  tkreioTe,"  said  he,  "is  not  applicable,  where  the  giving       L861. 
^'time  to  an  acceptor  was  held  to  be  a  discharge  of  an  in-  j.awson  et  ai. 
"dorser.  who  stands  only  in  the  situation  of  a  surety  for  the  Salter' et  ai. 

*^  first." 

In  ex  parte  Giffard,  6  Ves.  809,  Mr.  Richard  Burke's  case 
is  cited,  where  Lord  Thurlow  admitted,  that,  if  there  is  a 
reseire  of  the  remedies  against  the  others,  there  is  a  consent 
of  the  party  with  whom  the  composition  is  made ;  and  if,  out 
of  that,  a  demand  arises  against  him,  it  is  a  demand  which 
ke^an  to  exist  with  his  consent  expressed  in  the  terms  of  the 
contract,  and  under  some  circumstances,  wisely  and  pru- 
(iently  given ;  for  the  party  would  not  have  entered  into  the 
contract,  unless  he  were  allowed  to  contract  for  that  remedy 
OTer  against  the  co-surety.  And  in  ex  parte  Glendinning, 
Buck  517,  the  Lord  Chancellor  is  reported  to  have  said,  that 
a  creditor  entering  into  an  agreement  for  a  composition  with 
a  debtor,  and  wishing  to  retain  his  remedy  against  a  surety, 
must  cause  the  reservation  to  appear  upon  the  face  of  the 
agreement,  for  that  parol  evidence  can  not  be  admitted  to 
^^lain  or  varv  the  effect  of  the  instrument. 

l^pon  these  cases  I  would  observe,  as  I  have  already  said, 

to  there  appears  to  me  to  have  been  neither  consent,  con- 

^ct.  nor  agreement,  by  the  defendants,  importing  a  subse- 

pnent  liability,  and  it  is  in  proof  that  there  was  no  reserva- 

^^n.   In  Xirhoh  v.  N orris.  3  Bar.  &  Ad.  41,  there  was  such 

•stipulation  on  the  face  of  the  deed  of  composition,  taking 

*^  ca?e  out  of  the  common  rule,  as  to  the  discharge  of  a 
mety. 

The  American  cases  of  the  Olo^icester  Bank  v.  Worcester,  10 
•"ck.  528,  and  Brum  v.  Marquand,  17  Johnst.  58,  do  not 
•PPl.v.  because  the  maker  of  the  note  in  each  was  released 
^tt  the  assent  of  the  indorser,  who  was  accordinfflv  held 
^  mwe;  but  here  the  indorsers  paid  without  contesting  their 
[««ality.  and  seek  to  recover  over  from  the  makers  as  the 
ipal  debtors. 
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1861.  So  also  the  two  cases  in  4  Mees.  &  Wels.  (Smith  v.  Winiet 

LAW80N  et  ai.  p.  454,  and  Cowper  v.  Smith,  p.  579),  and  the  case  in  1 
SALTER  etai.  Meeson  &  Welsby  (KearsUy  v.  Cols,  p.  127),  on  which  Mi 
Johnston  so  much  relied,  are  very  distmgnishable  from  ih' 
present.  The  two  first  turned  upon  the  liability  of  th. 
surety,  arising  in  Smith  v.  Winter,  out  of  her  own  consen- 
twice  testified  in  writing,  and  to  which  the  present  case  he 
no  resemblance  whatever;  and  in  Cowper  v.  Smith,  by  th 
express  terms  of  the  guarantee,  the  defendant  agreed  to  1>^ 
come  bound,  notwithstanding  the  discharge  of  the  princip4 
debtor.  "As  the  surety  has  expressly  contracted,'*  said  Lox 
Abin-ger,  "to  remain  liable,  notwithstanding  the  discharg 
"  of  the  principal,  it  cannot  now  be  contended  that  the  M.J 
"charge  of  the  principal  is  an  implied  discharge  of  tl 
suretv.** 

The  case  of  Kearshy  v.  Cole  deserves  a  more  extend  c 
notice.  There  the  plaintiflE,  a  shareholder  in  a  bankix: 
company,  became  a  surety  for  advances  to  be  made  by  t3 
company  to  the  defendant.  The  defendant  afterwards  e?: 
ecuted  a  composition  deed,  to  which  the  plaintiff  and  t^ 
banking  company  were  parties,  whereby  he  assigned  his  pc" 
perty  to  trustees  for  the  benefit  of  his  creditors,  and  this  de-* 
contained  a  stipulation  for  a  reserve  of  remedies  agaii^ 
sureties  for  the  defendant,  the  very  stipulation  that  is  war* 
ing  here,  and  on  the  want  of  which  my  opinion  is  principals 
founded.  The  plaintiff  having  been  compelled  to  pay  t3 
debt  to  the  banking  company,  brought  his  action  and  reco^ 
ered,  because  there  had  been  a  reserve  of  remedies  express^ 
made  by  the  defendant.  The  question  did  not  turn  upon  tt 
consent  of  the  surety,  but  upon  the  reservation  or  contrac 
of  the  principal  debtor.  "A  reserve  of  remedies,"  sail 
Baron  Parke,  "  prevents  the  discharge  of  a  surety,  even  with 
"  out  his  consent,  first,  because  it  rebuts  the  implication  tha 
"  he  was  meant  to  be  discharged,  which  is  one  of  the  reason 
why  the  surety^  is  ordinarily  exonerated  by  such  a  trans 
action,  (that  is  by  a  deed  of  composition  giving  time,  et  * 
"fortiori,    I  would  add,  by  a  release) ;  and  secondly,  becaus 
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"itpteventfi  the  rights  of  the  surety  against  the  debtor  be-       1861. 
**mg  impaired,  the  injury  to  such  rights  being  the  other  Lawson  et  ai. 
**  reason,  for  the  debtor  cannot  complain,  if  the  instant  after-  saltkb  et  aL 
^  wards,  the  sorely  enforces  those  rights  against  him,  and  his 
^consent  that  his  creditor  shall  iiave  recourse  against  the 
*snrety,  is  impliedly  a  consent  that  the  surety  shall  have 
"recourse  against  him.''    In  this  case  it  must  be  remembered 
there  was  an  express  provision  in  the  deed ;  the  consent  of 
the  defendant,  to  which  the  Court  referred,  was  plainly  and 
dearly  given,  and  he  must  suffer  the  legal  consequences  of 
such  consent.     Here  no  such  inference  can  be  drawn ;  it  is 
impossible  to  believe  that  the  banking  company  ever  required, 
or  that  the  defendants  ever  agreed,  that  they  should  be  answer- 
able over  to  the  plaintiffs  the  instant  after  the  bank,  as  the 
holders  of  their  notes,  released  them.     And,  therefore,  upon 
the  authority  of  this  case,  as  well  as  on  a  review  of  the  others 
I  haTe  cited,  I  am  of  opinion  that  there  should  be  judgment 
for  the  defendants. 

Buss,  J.,  and  Dodd,  J.,  dissented.* 

DesBarres,  J.  This  case  was  tried  without  a  jury  before 
ay  brother  Bliss,  who  gave  judgment  in  favor  of  the  plain- 
tiffs, with  leave  to  move  to  set  it  aside.  A  Rule  Nisi  having 
^  accordingly  granted  for  that  purpose,  it  was  argued  in 
^^kelmas  term,  1859,  and  re-argued  at  the  last  Michaelmas 
*nn  in  consequence  of  my  brethren  Dodd  and  Wilkins  having 
Mered  in  opinion. 

It  was  an  action  brought  by  the  plaintiffs  as  assignees  of 

w^late  firm  of  AUison  &  Co.,  on  two  promissor}-  notes  made 

Ijftefinn  of  Salter  &  Twining  payable  to  the  firm  of  Allison 

^  •  fo.,  one  for  two  hundred  and  the  other  for  eighty  pounds. 

^^  J.,  delivered  a  written  judgment,  stating  the  grounds  of  hia 
which  was  lent  to  the  plaintiff's  counsel,  and  has  not  been 
having  been  unfortunately  mislaid. 


88  TBINITY  TERM, 

1861.  It  appears  from  the  report  of  the  trial,  that  these  notes 
Lawson  et  ai.  discounted  by  the  Halifax  Banking  Company  for  the  pa 
Salter  et  ai.  ^]^q  then  endorsed  them  to  that  company.  Before  the  i 
became  due,  both  firms  stopped  payment,  and  each  ma 
composition  with  their  creditors,  Allison  &  Co,,  agreeii 
pay  ten  shillings  in  the  pound  in  two  years,  and  the  d< 
dants  eight  shillings  and  nine  pence  in  the  pound  in  t 
eight  and  twelve  months.  A  deed  of  composition  was  en1 
into  and  executed  by  the  defendants  and  their  creditors, 
the  exception  of  the  Halifax  Banking  Company,  who 
the  holders  of  these  notes.  They,  however,  received  one 
dred  and  twenty- two  pounds  ten  shillings  from  the  defend 
being  the  composition  of  eight  shillings  and  nine  pern 
the  pound  on  the  amount  of  the  notes,  for  which  they  gj 
receipt,  retaining  the  notes,  as  the  body  of  the  receip' 
presses  it  "  for  the  purpose  of  receiving  a  dividend  fron 
estate  of  Allison  £  Co."  There  was  no  indorsement  oi 
notes  of  the  amount  so  paid,  and  Allison  &  Co.  on  being  c 
upon  subsequently  paid  the  Banking  Company  ten  shil 
in  the  pound  upon  the  whole  face  of  the  two  notes,  anc 
present  action  was  then  brought  to  recover  the  diffei 
between  the  amount  paid  by  defendants  to  the  then  ho 
•  of  the  notes,  and  the  amount  still  due  upon  them. 

The  first  question  that  seems  to  me  to  present  itsel 
this  statement  of  the  facts  is,  whether  the  defendants  hi 
paid  the  holders  of  the  notes  at  the  time,  the  full  com 
tion  which  their  other  creditors  agreed  to  accept,  are 
and  can  still  be  held  liable  to  the  indorsers.  By  the 
of  composition  all  the  defendants'  creditors  who  were 
ties  to  it  agreed  and  bound  themselves  to  accept  eight 
lings  and  nine  pence  in  the  pound  in  full  satisfaction  c 
their  respective  claims  against  the  defendants.  It  is  ( 
then,  that  those  who  signed  that  deed  and  accepted  that 
position  can  have  no  further  claim  against  the  defend 
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md  ^e  are  now  to  consider  whether  the  Banking  Company       1861. 
ibo  ac(K?pted  the  composition,  but  did  not  sign  the  deed,  are  lawson  et  ai. 
to  be  put  in  a  better  position  than  those  who  did  sign  it.    My  SALXKRet  ai, 
impresgion  is,  that  they  cannot,  and  I  will  refer  to  the  eases 
on  which  that  impression  is  founded. 

first  of  all  is  the  case  of  Butler  v.  Rhodes,  1  Esp.  236.  That 
*^?  an  action  for  goods  sold  and  delivered,  and  the  defence 
»TU.  that  the  defendant  having  become  embarrassed,  had 
proposed  to  pay  his  creditors  a  composition,  and  to  execute 
an  assignment  of  all  his  eflPects  to  trustees  for  their  benefit. 
Tke  plaintiff,  among  others,  on  being  applied  to,  consented 
to  accept  the  composition,  and,  in.  consequence  of  this  sup- 
posed acquiescence,  the  deed  had  been  prepared  and  executed 
by  the  defendant,  assigning  to  the  trustees  all  his  effects  for 
the  benefit  of  his  creditors  who  had  agreed  to  receive  a  com- 
position; but  the  plaintiff,  notwithstanding  he  had  given  his 
assent,  refused  to  execute  the  deed,  and  brought  the  action 
to  recover  the  whole  amount  of  his  demand.     Lord  Kenyon 
ruled  that  this  was  a  complete  defence,  saying,  "  it  never 
"should  be  allowed  to  the  plaintiff  to  recede  from  what  he 
"had  midertaken,  and  to  evade  the  effect  of  the  composition 
**V  a  refusal  to  execute  the  deed  which  had  been  prepared    . 
'ith  his  consent.^'     There  is  no  proof  in  this  case  that  the 
8>iiiiig  Company  ever  agreed  to  sign  the  deed  of  composi- 
tion, hut  they  accepted  the  composition  money,  and  by  that 
•ct^nce  tacitly  assented  to  the  terms  of,  and  became  prac- 
™^*lly  bound  by,  all  the  clauses  in  the  deed. 

The  case  of  Jolly  v.  WalliSy  3  Esp.  228,  is  a  stronger  case 
"^  this.  There  the  insolvent  debtor  entered  into  an  agree- 
^^t  with  his  creditors  to  pay  a  composition,  with  a  clause, 
^  if  all  his  creditors  whose  debts  amounted  to  five  pounds, 
^^  not  sign  the  agreement  before  a  certain  day,  the  agree- 
^^^  Was  to  be  null  and  void.     There  were  two  creditors  of 
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1861.  that  description,  who,  though  they  did  not  sign  the  agi 
Lawson  et  a],  ment,  accepted  the  composition,  and  the  plaintiffs  contend]* 
Salter  ctoi.  that  the  agreement  was  void,  because  they  had  not  signed 
brought  this  action  to  recover  certain  monies  which  the  bai 
rupt,  according  to  the  terms  of  the  assessment,  had  paid  ii 
the  hands  of  a  banker  in  the  name  of  the  defendant;  a 
the  same  learned  Judge  (Lord  Kenyon)  in  that  case  held  tt 
the  agreement  was  not  void,  and  the  plaintiffs  could  i 
recover,  saying. — "  If  the  creditors  have  all  come  in  and  tak 
the  security  proposed  by  the  agreement  for  the  compo 
tion,  though  they  have  not  actually  signed  it,  I  shall  he 
that  they  have  acquiesced  in  the  composition,  and  cc 
sented  to  come  in  under  it.  It  is  proved  that  the  only  t' 
"creditors  who  have  not  signed  the  deed,  have,  however,  i 
*'cepted  of  the  notes  given  by  the  composition;  that  in  i 
"  opinion  binds  them." 


Now,  if  the  principle  laid  down  in  that  case  is  to  prevail 
this,  the  Banking  Company,  though  they  did  not  sign  i 
deed  of  composition,  were,  nevertheless,  in  effect,  bound 
the  terms  of  it,  when  they  accepted  the  composition  mone 
and  if  so,  the  defendants  were  absolutely  discharged  frc 
the  debt  due  on  these  notes,  and  being  discharged,  the  i 
dorsers  were  discharged  also,  and  they  could  not,  therefo: 
have  been  held  responsible  to  the  Banking  Company  for  ai 
further  payment  on  these  notes. 

The  same  principle  was  recognised  in  Harland  v.  Bim 
15  Q.  B.  713.  In  that  case  there  was  a  feigned  issue  unc 
the  Interpleader  Act,  to  try  whether  certain  goods  seiz 
under  an  execution  at  the  suit  of  the  defendant  against 
de])tor  were,  or  were  not,  at  the  time  of  the  seizure  the  goc 
of  the  plaintiff.  It  appeared  that  an  assignment  had  be 
made  by  the  debtor,  of  all  his  goods  to  a  trustee,  for  1 
benefit  of  all  his  creditors  who  should  come  in  and  execi 
the  deed,  and  that  the  trustee  had  taken  possession  bef« 
the  seizure.     The  deed  was  not  signed  by  any  of  the  creditc 
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tat  communications  were  made  by  the  attorney  of  the  true-      1861. 
tee  to  several  of  the  creditors  stating  what  had  been  done,  lawson  et  ai. 
It  was  contended  that  the  deed  was  volnntarv  and  void  as  Salter  ctai. 
igEinst  creditors,  unless  there  had  been  such  an  assent  as  to 
^m\e  the  relation  of  trustee  and  cesiui  que  trust  between  the 
plaintiff,  and  some  one  at  least  of  the  creditors,  that  it  re- 
iDiiiied  without  consideration    and    voluntary,    until  some 
creditor  had  either  actually  executed  the  deed,  and  so  released 
the  debtor,  or  at  least  until  he  had  bound  himself  in  such  a 
manner  that  he  could  be  compelled  to  come  in  and  execute 
the  release.     Lord  Campbell,  C.  J.,  held  that  the  relation  of 
trustee  and  cestui  que  trust  was  established  between  the  plain- 
tiff, and  the  creditors  who  had  expressed  themselves  satisfied 
iritb  the  explanations  made  to  them,  and  that  they  must  have 
meant  bv  saving  "  they  were  satisfied,"  that  the  deed  should 
be  proceeded  with,  and  that  they  intended  to  come  in.  and 
take  the  benefit  of  the  assignment,  sa}ing  in  conclusion :  "  I 
think  the  creditor  must  be  considered  as  assenting  to  the 
*  <^eed,  5o  far  as  to  create  privity  between  him  and  the  trus- 
tee."  Wxghtman,  J.,  in  the  same  case,  says:     "The  argu- 
ment has  been  that  to  render  the  deed  valid,  some  creditor 
murt  have  irrevocably  bound  himself  to  come  in  under  the 
"deed.    If  it  were  so,  I  should  doubt  whether  enough  had 
"been  done  in  the  present  case  to  establish  the  deed,  hut 
"niy  judgment  proceeds  on  the  ground  that  it  is  not  nece&- 
"sary  to  have  the  creditor  bound  to  such  an  extent,  but  that 
"it  is  gnfiScient  if  any  creditors  have  been  put  in  such  a 
"position  that  their  rights  may  have  been  altered.'' 

^'ow.  it  appears  to  me  that  if  a  mere  verbal  assent  on  the 
I*rt  of  certain  creditors  was  enough,  in  that  case,  to  establish 
^  ^dity  of,  and  to  make  them  parties  to  the  deed,  a  for- 
™i  must  the  acceptance  by  the  Banking  Company  of  the 
^*®^p08iti(m  money,  stipulated  to  be  paid  by  the  defendants. 


a 


i: 


u 
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1861.  be  sufficient  to  bind  that  company  to  the  terms  and  provisioi 
Lawson  et  ai.  of  the  deed  entered  into  between  the  defendants  and  th( 
Salter  et  ai.  creditors ;  and  if  the  rights  of  the  creditors  who  signed  th 
deed  were  altered,  I  do  not  see'  any  good  reason  why  the  righ^ 
of  the  creditors  who  accepted  the  composition,  but  did  n 
sign  the  deed,  should  remain  unchanged,  and  that  the  latt^^r 
are  to  be  at  liberty  to  recover  the  whole,  or  nearly  the  whoL^, 
while  the  former  are  to  have  but  a  small  part  of  their  respe 
tive  demands.  Upon  every  principle  of  justice  all  the  crecL 
tors  ought  to  be  placed  on  a  footing  of  equality,  and  no  a 
of  them  ought  to  receive  more  than  another,  unless  there 
something  to  give  that  other  a  higher  claim  than  the  res- 
a  circumstance  which  I  have  failed  to  discover  in  this 

I  have   so   far   viewed  this  case  as  resting  alone   on 
effect  of  tlie  composition,  independent  of  any  reservation 
remedies  against  the  sureties,  that  would  give  the  Bankiu — ^ 
Company  the  right  to  look  to  the  sureties,  who,  but  for  su( 
act,  would  be  discharged.     It  is  contended,  on  the  part 
the  plaintiffs,  that  such  a  reservation  was  made  between 
Banking  Company  and  the  principal  debtors,  at  the  time  th 
composition  money  was  paid;  and  that,  having  been  call< 
upon  and  obliged  to  pay  the  holders,  the  sureties  are  noi 
entitled  to  recover  from  the  principal  debtors  the  amouni 
still  due  on  these  notes. 

The  principle  propounded,  and  very  ably  illustrated  at  the 
argument  by  the  learned  counsel  for  the  plaintiff,  namely: 
that  where  a  reservation  is  made,  the  surety  remains  liable, 
is  well  settled  by  numerous  authorities;  but  the  question  here 
is,  whether  there  is  evidence  to  show  that  this  case  comes 
within  that  principle.  Without  stopping  to  enquire  whether 
there  is  or  ought  to  be  any  distinction  between  a  reservation 
by  parol  and  by  deed,  to  the  latter  of  which  all  the  eases 
seem  to  point,  and  assuming  that  the  former  may  be  consid- 
ered as  equally  binding  with  the  latter,  the  next  question  is, 
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whether  any  reservation  actually  was  made  by  the  defendants,       1861. 

IS  principal  debtors,  to  bind  the  sureties.     There  are  facts  lawson  et  ai. 

fiuch,  standing  alone,  would  lead  to  that  conclusion,  namely :  Salter' et  ai. 

M  no  demand  was  made  to  deliver  up  the  notes,  and  no 

indorsement  required  to  be  made  of  the  amount  paid  upon 

them,  and  also  allowing  them  to  remain  after  payment  of 

the  composition  money  in  the  hands  of  the  creditors,  for  the 

purposes  set  forth  in  the  receipt;  but  we  have  the  evidence  of 

Mr.  Hill,  the  cashier  of  the  bank,  who  states  that  there  was 

no  reservation,  and  further,  that "  had  the  notes  been  required 

"by  the  defendants,  they  would  have  been  delivered  up  to 

"them,  the  bank  considering  the  defendants  discharged  of 

**any  further  claim  on  them  on  account  of  these  notes.'* 

This  evidence,  it  is  true,  is  inconsistent  with  the  language 

^^  the  receipt,  which  states  the  purpose  for  which  the  notes 

*^  retained ;  but  being  given  by  the  same  person  who  wrote 

^^  i^ceipt,  and  who  must  have  known  what  effect  it  was 

^^Bded  to  have,  it  appears  to  me  that  we  are  bound  to  take 

^  statement  of  the  witness,  as  the  best  evidence  of  what 

^  understood  and  agreed  upon  between  the  parties  at  the 

^'  ho-wever  irreconcilable  it  may  be  with  the  words  and 

Purport    of  the  receipt,  and  with  the  statement  of  the  same 

^te^s,  that  "  Mr.  Twining  said  the  bank  were  fully  entitled 

0  reeeive  the  whole  amount  of  the  notes,  and,  with  that 

^  oonsi  cj^ration,  left  the  notes  with  them,  for  the  purpose  of 

^^^^:ring  from  Messrs.  Allison  &  Go,  the  difference  from 

Assets.' 


"their   ^.^.u^99 


rp    1^ 

•^gthis  last  statement  in  connection  with  the  receipt, 

F^^rt  from  the  other,  I  must  confess  I  should  have  had 

r^^^lty  at  all  in  arriving  at  the  conclusion,  that  a  reser- 

'^as  made  between  the  Banking  Company  and  the  de- 

j^     ^**;  and  then  the  principle  laid  down  by  ParJcey  B.,  in 

^^  refers,  would  have  been  applicable  to  this,  and  there 
ive  been  no  doubt  whatever  of  the  continuing  liability 


« 
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1861.       of  the  sureties  to  the  creditors  (the  Banking  Company),  an 
lawson  et  ai.  as  a  necessaiy  consequence,  of  the  liabilily  of  the  princi( 

V.  ___ 

isALTKR  et  ai.  debtors  (the  defendants)  to  the  sureties.  The  learned  judj 
speaking  of  a  reserve  of  remedies  in  Kearsley  v.  Cole,  say 
"  First  it  rebuts  the  implication,  that  the  surety  was  mea 
"to  be  discharged,  which  is  one  of  the  reasons  why  t 
surety  is  ordinarily  exonerated  by  such  a  transaction;  an 
secondly,  that  it  prevents  the  rights  of  the  surety  bei:: 
impaired,  the  injury  to  such  rights  being  the  other  reaso: 
"  for  the  debtor  cannot  complain,  if,  the  instant  afterwarc 
"the  surety  enforces  those  rights  against  him,  and  his  co 
sent,  that  the  creditor  shall  have  recourse  against  t^ 
surety,  is  impliedly  a  consent  that  the  surety  shall  ha- 
"  recourse  against  him."  But  if,  in  point  of  fact,  there  v 
no  reserv^e  of  remedies  against  the  sureties,  and  the  defe 
dants  were,  as  it  is  testified  by  Mr.  HiU,  completely  d: 
charged  by  the  Banking  Company  from  any  other  claim  * 
account  of  these  notes,  it  follows  that  the  Banking  Compaq 
have  received  a  sum  of  money  from  the  sureties  (the  plai 
tiff?)  in  payment  of  a  debt  previously  paid,  and  satisfied  " 
the  principal  debtors  themselves,  for  which  the  sureties  ha^ 
therefore,  no  remedy  as  against  them,  whatever  remedy  Hl 
may  have  against  the  Banking  Company  (as  to  which,  ho* 
ever,  I  express  no  opinion),  for  having  paid  to  them  a  su: 
of  money,  which  they  had  no  right  to  demand,  and  could  n 
loyally  have  enforced.  Such  being  my  view,  I  think  the  ru 
nisi  in  this  case  must  be  made  absolute. 

WiLKiNS,  J.  It  is  perfectly  clear  that  receiving  part  < 
the  amount  due  on  a  promissory  note,  even  if  in  express  sa 
isfaotion  for  the  whole,  is  not  a  discharge,  and  cannot  1 
pleaded  as  such.  It  is  merely  nudum  pactum.  In  order 
effect  extinguishment  of  such  a  debt,  there  must  be  either 
formal  release  under  seal,  or  the  collateral  engagement  of 
third  person  to  respond  the  commuted  sum,  or  there  must 
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I  composition  deed  binding  the  creditor  who  accepts  a  less       1861. 
sum  in  satisfaction  for  a  greater.     There  are,  then,  obvi-  r.Awsox  et  ai. 
flodj,  cmly  two  questions  raised  in  this  case,  first,— "Did -Salter" et  ai. 
"the  Halifax  Banking  Company,  when  holding  the  notes  in 
"question,  and  receiving  from  these  defendants  (the  draw- 
''ers)  new  notes,  amounting  to  eight  shillings  and  nine  pence 
**mthe  pound  on  the  whole  amount  due,  thereby  act  under, 
**  and  80  make  themselves  in  legal  effect  parties  to  the  com- 
**  position  deed,  proved  to  have  been  entered  into  between  de- 
"fendants  and  their  creditors ?^^    And,  second, — "Did  such 
"adoption  of  the  deed  operate,  in  point  of  law,  as  an  abso- 
"lute  discharge  of  the  drawers  ? '' 

I  think  it  impossible  to  read  the  receipt  given  to  defendants 
by  the  cashier  of  the  bank,  in  connection  with  his  testimony, 
and  that  of  the  defendant,  Twining,  without  concluding  that 
the  company  were  aware,  at  the  time  of  the  receipt  given,  that 
tiie  defendants  had  formally  compounded  with  their  credi- 
twB,  and  had  stipulated  to  pay  them  eight  shillings  and  nine 
pence  in  the  pound,  which  they  had  agreed  to  receive. 

K  was  in  the  ratio  of  that  composition,  that  the  arrange- 
ment between  the  bank  and  defendants  was  then  made.    The 
^ery  language  of  the  receipt  shows  this.    It  is  not  "  received 
^120,  being  a  composition,^'  but  "  the  composition  of  eight 
shillings  and  nine-pence."    Captain  Hill  says:    "When  I 

u 

'^■eived  eight  shillings  and  nine-pence  in  the  pound,  we 
*<tok  new  notes  from  defendants,  embracing  all  the  claim 
^be  bank  had  against  defendants  on  promissory  notes,  in- 
cluding these    notes.     I  took    eight    shillings    and  nine- 
P^ce  in  the  pound,  in  full  of  all  our  claims  on  defendants, 
'^  off  previous  notes  not  paid  at  maturit}'.     On  taking  the 
:^**nt  shillings  and  nine-pence   from   defendants,    it   was 
^««rij  understood,  that  they  were  wholly  and  completely 
,  ^^''^iged  from  any  further  claims  of  the  bank  on  account 
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1861       "of  these  notes."      The  defendant,  Twining,  says:     "We 

lawson  et  ai.  "  paid  the  eight  shillings  and  nine-pence  imder  our  assignr 

Salter' et  ai.   "  ment,  in  April,  1858,  by  notes  in  the  precise  terms  of  oxa 

"  compromise," — also,  "  that  the  notes  were  held  by  the  bank, 

'^when  the  composition  deed  (which  was  in.  evidence)  was 

"executed." 

From  all  this  we  cannot  but  infer,  that  the  company  weie 
aware  of  the  deed  of  compromise,  and  thus  acted  under  it. 

Now,  Sadler  v.  Jackson,  ex  parte,  16  Vesey,  52,  is  an  express 
authority,  to  the  effect,  that  creditors  are  bound  by  acting 
under  a  composition  deed,  as  if  they  had  signed  it.  In  Uiat 
case,  the  Lord  CJumcellor  said :  "  The  point  as  to  the  execn- 
"tion  of  the  deed,  is  not  whether  they  actually  signed.  In 
this  jurisdiction,  which  is  both  legal  and  equitable,  a  credi- 
tor who  has  not  signed  may  be  bound,  if  by  any  act  he  has 
'  aj^scnted."  Jolly  v.  WalHs,  3  Esp.  227,  is  a  common  law 
authority  to  the  same  effect.  As  the  whole  doctrine  of  the 
effect  of  deeds  of  composition  at  law  has  been  introduced 
therein  from  the  Equity  Courts,  all  the  consequences  of  a 
creditor  being  so  bound  must  follow  in  the  courts  of  Common 
Law.  These  consequences  flow,  indeed,  entirely  from  equit- 
able principles,  governing  all  the  decisions  in  either  court. 

Greenwood  v.  Lidbetter,  12  Price  183,  is  a  very  strong  case 
to  illustrate  the  principle  on  which  the  execution  of  a  com- 
position deed  by  a  creditor  operates,  on  his  receiving  a  divi- 
dend, as  a  release  to  his  debter.  The  Lord  Chief  Baron 
Richards,  in  an  elaborate  judgment,  thus  shews  that  the  doc- 
trine originated  in  Equity,  and  was  afterwards  brought  into 
the  Law  courts.  "The  main  ground."  he  says,  **on  which 
"the  exception  to  the  rule,  that  agreements  which  are  nuda 
"  pacia  are  not  binding  on  the  parties,  is  admitted  in  cases  of 
engagements  by  creditors  te  compound  with  debtors,  is  the 
equitable  principle  now  adopted  by  courts  of  law,  that  where 
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*■  they  do  or  may  operate  as  the  means  of  fraud  on  some  of       1861. 
•*'the  creditors,  if  allowed  to  be  broken,  they  shallUind."  Lawson  et  ai. 

V. 

Salter  et  a1. 

If  the  Banking  Company,  when  holding  these  notes,  had 
actnally  executed  the  composition  deed,  a  release  of  this  debt 
would  have  been  the  legal  consequence,  on  the  principle 
equally  recognized  in  both  courts,  that  for  a  creditor,  after 
receiving  the  composition,  to  take  more  from  the  debtor, 
vould  be  a  fraud  on  the  other  creditors,  the  mutual  under- 
standing being  that  all  were  to  stand  in  pari  passu. 

Such  an  act  would  not,  in  principle,  be  less  a  fraud,  if  the 
creditor,  instead  of  having  actually  signed  the  deed,  virtually 
became  a  party  to  it,  by  adopting  it,  and  acting  under  it. 

Feise  v.  RandcUl,  6  T.  R.  146,  annoimcing  opposite  views, 
has  been  directly  overruled  at  law,  Leicester  v.  Rose,  4  East. 
372,  and,  in  equity,  by  Sadlier  v.  Jackson  ex  parte,  above  re-  . 
ferred  to.    See  also  Earland  v.  Binks,  15  Ad.  &  Ellis,  714. 

In  my  view  of  this  case,  the  question  is  to  be  regarded  pre- 
ciselj  as  if  the  Banking  Company  had  executed  the  composi- 
tion deed  entered  into  between  defendants  and  their  creditors. 
Xow.  that  deed  contains  an  absolute  stipulation,  on  the  part 
of  all  the  creditors,  "  that  they  would  receive  eight  shillings 
"  and  nine-pence  in  the  pound,  in  full  of  all  subsisting  de- 
•'mands  against  these  defendants."  It  contains  no  reserva- 
tion of  any  rights  on  the  part  of  the  creditors,  who  held 
promisfioiy  notes  of  these  defendants,  in  regard  to  recourse 
on  the  indorseTB  thereof. 

It  it  had  contained  such  a  provision,  the  question  would 
hare  been  different  from  that  which  now  presents  itself  to  the 
Coort  We  are,  in  my  opinion,  called  upon  to  decide  the 
qnestion  whether  there  was  an  absolute  release  and  extin- 
gnishment  of  the  original  notes,  in  view  of  the  conditions  of 
iiie  oompoeition  deed,  and  of  those  alone — ^not  at  all  in  view 
of  the  receipt  and  the  evidence  of  the  cashier,  because  the 
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1861.  other  creditors  who  executed  the  deed  had  no  conne 
lawson  et  ai.  therewith.  We  look,  indeed,  to  the  receipt,  and  to  that 
Salter  et  ai.  dence,  in  order  to  ascertain  whether  the  Banking  Com 
acted  under  the  composition  deed  or  not,  but,  for  no  < 
purpose,  does  it  appear  to  me  to  furnish  evidence  that  1 
on  the  question  just  adverted  to.  In  no  other  respect 
the  receipt  affect  the  legal  consequences  that  necessaril; 
suit  from  the  execution  of  the  deed,  and  operate  on  1 
notes,  and  the  parties  thereto.  Every  individual  ere 
who  executed  the  deed  had,  on  the  assumption  that  the  B 
ing  Company  became  a  party  to  it,  a  direct  interest  ir 
transaction  in  question;  and  when  that  company  acce 
the  eight  shillings  and  nine-pence,  it  was  an  absolute 
charge  of  the  defendants,  and  an  extinguishment  of  the 
by  virtue  of  the  legal  and  equitable  operation  of  the  mi 
arrangement  of  all  the  parties  to  the  deed.  This  is  the  pi 
pie  recognized  at  law,  and  in  equity.  It  may  have  been  a  i 
(of  course,  I  do  not  mean  a  moral  fraud),  in  the  com] 
after  the  transaction  in  question,  to  receive  from  AUis^ 
Co.  payment  of  the  notes,  and  they  may  have  so  paid,  in 
own  wrong,  and  in  ignorance  of  a  state  of  facts  which  cc 
tuted  a  complete  discharge  to  them, — and  they  may  now 
a  remedy  against  the  company  to  recover  back  the  mon( 
paid.  I  have  already  said  that  I  look  upon  the  r 
tion  of  the  notes  by  the  company  with  the  approval  o: 
fendants,  and  their  consent  to  the  compan/s  receiving 
balance,  if  they  could  get  it,  from  Allison  &  Co,,  as  not  a 
ing  the  release,  which,  in  my  judgment,  was  a  legal  c 
quence  of  receiving  the  composition ;  but  it  was,  unques 
ably,  a  fraud  in  the  company,  thus  to  receive  more  thai 
composition,  in  any  shape,  and  from  any  source,  in  re 
of  this  particular  debt. 

The  opinion  expressed  to  the  cashier  by  defendants 
the  right  of  the  company  to  recover  from  Allison  &  d 
the  original  notes,  was  not  a  compact,  but  an  opinion,  ai 
opinion  that  could  not  confer,  or  affect,  rights;  and,  a 
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notes  not  having  been  taken  up,  or  the  amounts  paid      1861. 
indorsed  thereon,  although  the  omitting  these  acts  may,  under  lawson  et  ai. 
diramstances,  as  between  the  parties,  lead  to  important  in-  Salter  etai. 
feraices,  I  do  not  see  how  they  are  to  affect  the  other  parties 
to  the  composition  deed,  and  that,  as  I  apprehend,  is  really 
the  question  as  to  their  operation. 

The  view  that  I  have  expressed  does  not,  in  the  least,  con- 
flict with  the  now  established  principle,  that  a  creditor  may, 
in  arranging  with  his  debtor,  reserve  his  rights,  as  against 
the  surety,  provided  he  leave  the  surety  in  that  position  that 
he  may  pay  the  debt  for  which  he  is  responsible,  and  then 
haTe  recourse  to  the  principal  debtor.  Boulfbee  v.  Stnhhs,  18 
Ves.  20;  KearsUy  v.  CoU,  16  Mees.  &  Wels.  129.  That  prin- 
ciple i?  untouched  here  because  the  original  composition  deed 
contains  no  such  reservation. 

I  think  this  case  may  be  put,  with  logical  precision  thus : 

^  Banking  Company,  whilst  holders  of  these  notes,  exe- 

ctited  the  composition  deed.    They  then  stood  in  the  relation 

rf  creditors  to  these  defendants — ^the  drawers — and  were  un- 

^  an  obligation  to  take  from  these,  their  debtors,  eight  shil- 

uigs  and  nine  pence  in  the  pound,  but  not  one  penny  more. 

The  clearest  authorities  decide  that  the  legal  consequence  of 

fteir  receiving  such  composition  was  an  absolute  release  of 

ftis  debt,  as  absolute  as  would  have  been  payment  in  full,  or 

*  i^lease  under  seal.     Tlie  very  instrument  was  spent  and 

Ousted.    On  what  principle  is  this?    On  the  principle 

^t  there  existed  a  mutual  understanding  between  all  the 

^tors,  inter  se,  so  executing  the  deed,  that  they  should  all 

^^^  on  the  same  footing,  that  the  receipt  of  the  composi- 

"^  ^J  a  creditor  must,  per  se.  operate  as  a  discharge  because 

^  ^^gkt  otherwise  operate  as  a  fraud  on  the  others.     (See 

^^^  V.  Rose,  and  Sadlier  v.  Jackson^  ex  parte,  above  cited.) 

«e  rule  has  no  reference  to  any  act  done,  or  arrangement 
(b8  here)   between  the  principal  debtor,  under  the 
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1861       composition  deed  (being  then  the  drawer  of  a  not 

lawson  et  ai.  particular  creditor  holding  the  same,  in  respect  of 

Salter  ct  ai.  of  that  act  upon  other  parties  to  the  note  in  quest 

these  the  other  creditors  under  the  deed  have  not! 

The  compact  between  all  the  creditors  is  unders 

that  the  receiving  by  any  one  of  them  of  the  c 

shall,  per  se,  extinguish  the  debt  to  him.     Her 

question  is,  *  Were  these  defendants  absolutely 

by  payment  of  the  composition ' "  ?    If  they  we; 

Banking  Company  ^might  have  sued  them,  the  ne: 

the  balance,  which  would  have  been  a  clear  frauc 

by  them  on  the  other  creditors,  inasmuch  as  th( 

would  thus  have  received  a  larger  dividend  than  th 

It  would  follow,  then,  that  one  of  many  creditc 
ing  a  composition  deed,  can  practise  such  a  fraud 
the  other  creditors,  without  its  operating  as  a  reh 
debt.  But,  as  has  been  shown,  that  is  a  positic 
opposed  to  decisions  at  law,  and  in  equity.  It  car 
fore,  be  supported. 

In  my  opinion  this  rule  should  be  made  absolu 

Eule 

Attorney  of  plaintiffs,  J,  Tf .  Johnston,  Jr. 
Attorney  of  defendants,  T7.  Twining, 


XXV.   VICTORIA.  101 


In  re  estate  OF  WOODWOETH. 

A  tesutor  bequeathed  a  certain  sum  of  money  to  his  wife,  which  he 

•rated  he  supposed  to  be  one-third  of  the  worth  of  his  property, 

»fter  the  payment  of  his  debts  and  necessary  expenses.     By  subse- 

qaeot  cJaoses  be  devised  a  lot  of  land  to  one  of  his  children,  and 

bequeathed   specific   sums    to    others    of   his   children,    and    to    his 

brodier,  these   sums   amounting   in   the   whole,   together   with   the 

ralae  of  the  lot  of  land,  to  the  remaining  two-thirds  of  his  estimated 

filoe  of  his   property.  .  In  a  further  clause  he  said : — "  If,  after 

paying  my  debts  and  necessary  expenses,  there  should  be  a  greater 

iffla  thin  I  have  counted  on  or  conveyed,  my  wife,  with  each  and 

f^9Tj  of  the    heirs,   shall   participate   in    or   receive   of   said   sum 

in  the  same  proportion  as  I  have  ali^ady  allotted  to  them ;  and  if 

there  should  not  be  a  sufficient  sum  to  pay  the  sums  conveyed  or 

tUorted  to  each  heir,  each  and  every  heir  shall  sustain  a  loss  in 

proportion  to  the  sum  already  allotted  to  them.'* 

The  esute  yielded  a  much  less  sum  than  was  estimated  by  testator. 

Hdd.  that  the  widow  was  not  included  in  the  word  **  heirs "  and 
that,  therefore,  her  legacy  should  not  abate;  that  the  testator's 
hrother  was  so  included;  and,  that  after  the  payment  in  full  of 
the  specific  legacy  to  the  widow,  all  the  other  legacies  should  abate 
proportionally. 

A  PPEAL  from  the  decision  of  the  Judge  of  the  Probate 
for  Hants  County,  argued  in  Michaelmas  Term  last 
before  all  the  Judges,  by  A.  0.  Archibald,  Attorney  General, 
ttd  J.  JlcCuUy,  Solicitor  General,  for  the  heirs,  and  J.  W. 
Mngton,  senior,  Q.C.,  for  the  widow.  All  the  material  facts 
tte  fully  stated  in  the  judgment  of  His  Lordship  the  Chief 
Justice.    The  Court  now  gave  judgment. 

TouxG,  C.  J.    The  testator  by  his  last  will  disposed  of  all 
ois  estate,  real  as  well  as  personal,  including  the  residue, 
^nich,  after  payment  of  debts  and  expenses,  he  seems  to  have 
wmputed  at  eight  hundred  and  eleven  pounds,  and  divided 
^  same  by  the  following  clauses : — "  First,  I  give  and  be- 
queath unto  my  well-beloved  wife  Sarah,  the  use  of  the  sum 
<*'  two  hundred  and  seventy-one  pounds,  which  sum  I  sup- 
F^  to  be  one-third  of  the  worth  of  my  property,  after  pay- 
"¥  my  debts  and  necessary  expenses.^' 
*"e  testator  then  gives  various  sums,  from  eight  to  one 
™^  pounds,  to  ten  of  his  children,  five  of  them  having 
™y"ftree  pounds  each ;  he  allots  a  like  sum  of  fifty-three 
to  a  child,  of  which  his  wife  was  then  enceinte ;  gives 
^  of  land  to  another  son  George,  which  he  probably  esti- 
•t  other  fifty-three  pounds,  as  it  was  appraised  at 
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1861.       fifty  pounds;  and  gives  his  brother  Paul  twent3^-fiv( 
In  Re  Estate  of  — these  Several  amounts  making  the  sum  of  eight 

Wood  WORTH.       j     i  t 

and  eleven  pounds. 

The  will  then  proceeds  thus :  "And  further,  if  afte 
"  my  debts  and  necessary  expenses,  there  should  be  j 
sum  than  I  have  counted  on,  or  conveyed,  my  wife  \ 
and  every  of  the  heirs  shall  participate  in  or  receiv 
sum,  in  the  same  proportion  as  I  have  already  al 
"them;  and  if  there  should  not  be  a  sufficient  sun 
"  the  sums  conveyed  or  allotted  to  each  heir,  each  a 
"  heir  shall  sustain  the  loss  in  proportion  to  the  sun 
"  allotted  to  them." 

It  appears  by  the  final  account  of  the  executors  ar 
decree,  that  the  estate,  after  sale  of  the  lands  and  pj 
incumbrances  thereon,  and  other  debts,  yielded  a  ( 
able  balance  of  only  three  hundred  and  twelve  poi 
shillings  and  three  pence,  and  the  decree  awarded 
the  whole  two  hundred  and  seventy-one  pounds  to  th 
and  decided  that  the  legacy  of  twenty-five  pounc 
brother  should  abate  in  proportion  with  those  of  \ 
heirs.  It  contained  no  direction  as  to  an  abat( 
Oeorge*8  legacy,  but  that  question  was  raised  at  th( 
before  this  Court. 

One  of  the  grounds  of  appeal  was  founded  on  a 
intention  of  the  testator  to  give  the  widow  only  tl 
the  two  hundred  and  seventy-one  pounds  for  life 
absolute  property;  but  that  was  abandoned  at  the 
and  obviously  could  not  have  been  sustained. 

The  next  and  the  principal  question  is  her  righ 
sum,  being  as  it  was  justly  put  eight^ninths  of  t 
residue,  in  place  of  one-third  of  the  estate.  Now, 
turn  on  the  intention  of  the  testator,  to  be  gathered 
whole  will,  and  to  be  carried  out  where  no  rule 
policy  or  of  positive  law  intervenes.  Numerous  c 
been  decided  on  the  meaning  to  be  attached  to 
"  heir  "  in  a  tnll.  Most  of  these  have  no  applicati 
present  case,  as  for  example,  when  it  is  to  be  und< 
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inean  the  heir  of  a  living  person, — the  heir  presumptive  or       1861. 
the  heir  apparent. — the  heir  at  common  law  or  the  next  of  in  Re  Estate  of 
kin.    These  are  reviewed  in  a  very  elaborate  note  in  the  Law     ^*^'*^^'*'^"- 
Magazine  for  May,  1854,  on  the  leading  case  of  DeBeauvoir 
T.  DeBeauvoiry  decided  in  the  House  of  Lords,  in  which  the 
writer  rindicates  the  superior  claims,  even  as  respects  per- 
sonal estate  of  the  heir  at  law.     There  are  many  decisions, 
howerer.  which  interpret  the  word  "heirs"  quoad  personal 
property  as  the  next  of  kin ;  among  which  are  Holloway  v. 
Eodoway,  5  Ves.  399,  Yaux  v.  Henderson,  1  Jac.  &  Walker, 
388.  and  Git  tings  v.  McDermot,  2  Mylne  &  Keene,  69,  in 
wWch  Lord  Brougham,  the  then    Chancellor,    said:     "The 
"^nse  in  which  this  word  (heirs)  shall  be  taken,  as  applied 
*to  personalty,  is  fixed  by  ili*ny  decisions.     It  designates 
"the  heir  of  the  personalty,  tb$t  is,  the  next  of  kin." 

In  the  case  of  Gwynne  v.  Muddock,  again,  14  Ves.  488, 
rtere  the  testator^s  real  and  personal  estate,  as  in  this  case, 
was  bloided  together  and  given  to  his  daughter-in-law  for 
life,  **his  nighest  heir-at-law  to  enjoy  the  same  after  her 
"death";  the  Master  of  the  Rolls  said, — "there  is  no  doubt 
the  heir-at-law,  properly  and  technically  speaking,  may  take 
"pergonal  property,  bequeathed  to  him  by  that  description. 
"It  is  always  a  question  of  intention  what  the  testator  means 
**^jthe  use  of  such  description.''  The  keenly  contested  case 
^J^oeonthe  demise  of  Winter  v.  Perratt,  reported  in  5  Barn. 

*  Cres.  48,  and  6  Man.  &  Granger,  314,  affords  an  abun- 
^ce  of  curious  learning  upon  this  subject. 

In  other  cases,  the  word  "  heirs ''  has  been  held  equivalent 
^"children,"  as  in  Beaulieu  v.  Cardigan,  Ambl.  533,  where 

•  l^uest  to  the  heirs  of  A.  was  construed  to  be  a  gift  to  the 

Aildren  of  A.,  living  at  his  death;  and  in  Loveday  v.  napkins, 

™W.  273,  where  the  devise  was  in  these  words:    "  Item,  I 
II  . 

IP^«  to  my  sister  Loveday's  heirs,  six  thousand  pounds." 

^  pTe  to  my  sister  Brady's  children  equally  one  thousand 

P^^^^dg";  and  it  was  held  that  the  testatrix  intended  to 

;P^  the  six  thousand  pounds  to  Mrs.  Loveday's  children, 

fWly  as  she  had  given  the  one  thousand  pounds  to  !Mrs. 
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1861.  What  meaning,  then,  are  we  to  attach  to  the  word  *^heirfr 

inEeEgtateof  in  this  wiU  ?    Does  it  or  does    it   not   exclude  the  wid 

WOODWORTH. 

Oeorge,  the  son;  and  Paul,  the  brother,  of  the  testator? 
us  look,  first  of  all,  to  two  or  three  of  the  leading  rules  ^^i 
construction,  as  developed  in  the  modem  cases.  In  Sherrtm^'^ 
V.  Benthy,  2  ^fyl.  &  Keene,  149,  the  Master  of  the  Rolls  sayt^s 
*^If  the  general  intention  of  the  testator  can  be  coUect^^ 
upon  the  whole  will,  particular  terms  used,  which  are  i^^ 
consistent  with  that  intention,  may  be  rejected,  as  intr«»^ 
dueed  by  mistake  or  ignorance,  on  the  part  of  the  testat 
as  to  the  force  of  the  words  used."  In  Btuik  v.  Nurton^ 
Bos.  &  Pul.  57,  Eyre,  C. J.,  said :  "  Every  testator  ought 
be  supposed  to  take  legal  vc^ds  in  a  legal  sense,  unleB.^=5 
indeed,  there  be  demonstiatlfc  plain  of  an  intent  to  uar  J 
'  "  them  in  a  different  sense."  A^nd  in  the  case  of  Ea>st  v.  Twmj^ 
ford,  in  tlie  House  of  Lords,  31  Law  &  Eq.  Rep  81,  the  tu[m 
is  laid  down  thus :  "  Now,  the  power,  or  rather  the  duty, 
"have  of  looking  to  what  the  testator  explains,  as  to 
"meaning  of  his  words,  is  not  confined  to  that  particul 
"  portion  of  his  will,  in  which  the  words  in  question  occuh-k 
"  You  may  clearly  refer  from  one  part  of  the  will  to  anothe~  '^^- 
"  from  one  gift  to  one  person  to  another  gift  to  another  perr  ^ 
"  son,  to  gather  his  meaning."  Lastly,  in  Doe  on  the  demi 
of  Page  v.  Pfl^e,  6  L.  &  E.  346,  it  was  held,  as  to  the  wo: 
"  business,"  that,  having  been  used  in  a  certain  sense  in 
early  part  of  the  will,  the  same  meaning  must  be  given  to 
in  other  parts,  no  intention  to  the  contrary  appearing  on  t 
face  of  the  will.  Now,  looking  at  this  will,  I  can  not  brin^  -J 
myself  to  think  that  the  wife  comes  within  the  definition  an^  - 
meaning  of  the  word  "heirs."  No  case  to  that  effect  was— ^ 
cited,  nor  have  I  been  able  to  find  one,  after  a  pretty  diligenr-^ 
search.  It  was  decided  by  Lord  Eldon,  in  Oarrick  v.  Camdm^^ 
1-1  A"es.  382,  that,  in  a  bequest  by  a  husband  to  his  next  o: 
kin,  prima  facie  his  wife  is  not  included.     Our  law,  indeed; 
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with  a  liberality  peculiar  to  itself,  and  which  does  it  honour,       1861. 
liere  an  intestate  has  no  kindred,  assims  the  whole  of  the  in  Re  Estate  of 

WOODWORTH 

atate  to  the  widow ;  but  in  common  parlance,  and  according 

to  the  English  cases,  the  widow  is  not  an  heir,  and  in  this 

fill  ghe  is  plainly  distinguished  from  the  heirs.     She  was  to 

participate  with  them  in  any  surplus,  but  is  not  included  in 

the  paragraph  which  follows,  and  distributes  any  loss  among 

the  heirs.    She  is  left  not  a  third  of  the  residue,  not  the  sum 

of  two  hundred  and  seventy-one  pounds,  as  or  being  one  third, 

but  two  hundred  and  seventy-one  pounds,  which  sum  the 

testator  says,  "  I  suppose  to  be  one-third  of  the  worth  of  my 

^  property."     It  is  an  absolute  gift,  with  a  reason  assigned 

for  the  amount;  and  though  it  is  possible,  that  the  testator, 

if  he  had  known  the  real  amount  of  his  property  would  not 

bare  assigned  so  large  a  share  to  the  widow,  and  it  may  be  a 

hardship  on  the  children,  especially  such  as  are  grown  up, 

to  cut  down  their  legacies  to  a  mere  fraction,  I  do  not  see  how 

^«  can  arrive  at  any  other  conclusion,  and,  therefore,  think 

that  this  portion  of  the  decree  should  be  confirmed. 

I  confess  I  have  more  diflSculty  as  to  tl\e  abatement  on 
^  legacy  to  Paul  There  is  one  case,  to  be  sure,  in  1  Ventr. 
^l  Pibus  V.  Mitford;  but  that  does  not  satisfy  me  that  the 
*wd  "heirs"  in  a  will,  is  to  be  construed  as  "legatees." 
^  •pee,  therefore,  to  the  decree  being  confirmed  on  this 
P^nit,  rather  from  what  I  believe  to  have  been  the  intention 
^' the  testator,  in  the  absence  of  any  peculiar  reason  assigned 
fer  this  legacy,  than  from  the  weight  of  legal  decisions  or 
^  of  construction. 

^  last  question  respects  the  abatement  of  the  legacy  to 
*'*%  being  a  lot  of  land.     Xow.  on  a  deficiency  of  assets 

W  debts,  all  legatees,  both  general  and  specific,  must 
^^»  preference  being  given  to  specific  legatees  in  this  re- 
^^'  that  the  general  fund,  out  of  which  general  legatees 

Payable,  may  first  bear  the  burthen.    It  is  held,  too.  that 
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1861 .      every  devise  of  land  is  specific,  Forpester  v.  Lord  Leigh,  Amfc 
In  Re  Esute  of  171;  and  in  Clifton  v.  Burt,  1  P.  Wms.  679,  Lord  Park- 

WoODVirORTH. 

observed  that  though  equity  will  marshal  assets  in  favor  of 
legatee,  as  well  as  of  a  simple  contract  creditor;  yet  eve^ 
devisee  of  land  is  as  a  specific  legatee,  and  shall  not  1 
broken  in  upon,  or  made  to  contribute  towards  a  pecuniazi 
legacy.  But  it  has  also  been  held  that  assets  are  marshall^ 
between  legatees  under  the  same  will,  where  part  of  the  leg^ 
cies  are  charged  on  the  realty,  together  with  the  personalty, 
and  some  of  the  legacies  are  charged  only  on  the  person-s 
estate.  BUgh  v.  Darnley,  2  P.  Wms.  621.  And  as  the  who 
of  the  property,  real  as  well  as  personal,  passes  under  ib. 
will, — as  George  comes  undoubtedly  under  the  word  "  heirs. 
— and  as  it  is  unreasonable  that  he  should  enjoy  his  enti^ 
legacy  and  the  others  almost  nothing,  I  think  he  must  abat" 
giving  him  the  option  of  accepting  the  lot  at  a  valuation  fia 
ing  its  cash  value,  and  paying  in  the  difference,  or  rejecting 
it  entirely,  in  which  case  it  must  be  sold  by  the  executorfie 
and  the  proceeds  form  a  part  of  the  residue  distributabh 
among  the  heirs. 

Bliss,  J.,  and  Dodd,  J.,  concurred. 

DesBarres,  J.  When  this  case  was  argued,  the  impres 
sion  on  my  mind  was,  that  the  testator  intended  to  give  hi 
wife  one- third  of  the  value  of  his  property,  whatever  tha 
might  be,  after  his  debts  were  paid;  but  on  a  more  carefu 
reading  and  consideration  of  the  first  clause  of  the  will,  ii 
connection  with  the  two  last  clauses  of  it,  I  am  of  opinioi 
that  he  meant  to  give,  and  that  she  is  entitled  to  take  the  en 
tire  sum  bequeathed  to  her  for  her  absolute  use  and  disposal 
without  any  abatement  for  want  of  sufficient  assets  to  satisf; 
all  his  other  bequests. 

Contemplating  the  possibility  of  a  surplus,  as  well  as  ; 
deficiency  of  assets,  the  testator  directs  that  his  wife,  an< 
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each  and  every  of  his  heirs  shall  participate    in  the  surplus,       1861. 
if  any.  "and  that  if  there  should  not  be  a  sufficient  sum  to  in  Re  Estate  of 

WOODWORTH. 

"paj  the  sums  allotted  to  each  heir,  each  and  every  heir  shall 
"snstain  the  loss  in  proportion  to  the  sum  allotted/^  thereby 
making  a  clear  distinction  between  his  wife,  and  the  other 
legatees,  and  shewing  that  while  he  desired  that  his  wife 
?houH  participate  in  any  surplus,  he  did  not  intend  that  she 
should  suffer  any  loss  by  reason  of  any  deficiency  of  assets. 
In  giving  his  wife  a  preference  over  his  children,  the  testator 
may  have  been  and  probably  was  influenced  by  the  considera- 
tion that  the  surrender  of  her  right  of  dower  in  his  estate, 
iwnlting  from  the  acceptance  of  the  legacy  bequeathed  to 
her,  entitled  her  to  a  provision  equal  to  the  value  of  the  right 
to  be  surrendered,  and  it  would  appear  from  the  final  account 
of  the  executors  that  the  value  of  that  right  was  at  least  equal 
to.  if  not  greater  than  the  sum  bequeathed.  Wliatever  effect 
this  consideration  may  have  had  on  the  mind  of  the  testator, 
it  appears  to  me  obvious  from  the  two  last  clauses  of  the  will 
that  he  intended  to  give  his  wife  priority  over  all  others,  and 
id  not  intend  her  legacy  to  be  reduced  in  case  there  was  not 
^ough  to  satisfy  all  the  rest. 

As  to  the  remaining  question  whether  the  devise  of  the 

lot  of  Jand  is,  or  is  not  to  be  affected  by  the  insufficiency  of 

assets,  I  think  it  was  clearly  the  intention  of  the  testator 

^t,  in  that  event,  the  devisee  of  the  land  should  suffer  loss, 

^  ^efl  as  the  rest  of  his  heirs ;  and  that  he  is  bound  to  con- 

tnbute  towards  the  pecuniary  legacies,  the  difference  between 

^^  ^ne  of  the  land,  and  his  ratable  proportion  of  the  assets. 

^"€re  is  nothing  in  the  will  indicative  of  any  intention  on 

^  P^H  of  the  testator  to  give  the  devisee  any  preference 

^^  his  other  children,  but,  on  the  contrary,  there  is  an  ex- 

^^  declaration  that  in  the   event   of    a    deficiency,  each 

^ery  heir  shall  sustain  a  proportionate  loss,  and  that 

■We%  ag  ^gii  ^  fljg  devisee  of  the  land  as  to  the  pecuniary 

This  seems  to  me  to  be  a  construction  consistent 


t 
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1861.  with  the  words  of  the  will,  and  it  is  besides  an  equitable 
In  Be  Ertate  of  struction,  placing  the  specific  devisee,  as  of  right  he  ou^ 
wooiiwoRin.  ^^  placed,  on  an  equality  with  afl  the  pecuniary  legatee?, 

the  exception  of  the  testator^s  wife,  who  alone  is  to  h: 

priority  over  all  the  rest. 

WiLKiNS,  J.  I  regard  the  question  of  construction  o: 
will,  as  altogether  free  from  difBculty.  The  testator's  r 
ing  is,  I  think,  transparent,  and  he  has  used  languag 
unapt  to  designate  the  objects  of  his  bounty.  He  has 
tradistinguished  an  individual  of  those  objects  from  a 
of  them,  in  relation  to  the  provisions  which  he  has  mad 
two  contingencies  contemplated  by  him. 

Nothing  can  be  more  clear  than  that  he  used  the 
^^wife"  in  opposition  to  the  term  "heirs.''  In  fact,  o 
twelve  persons  to  whom  he  has  given  legacies,  includiu] 
devise  to  George,  eleven  answer  the  description  of  "h« 
for  all  these  twelve,  ^excepting  testator's  brothier  Paul, 
when  his  will  took  effect,  in  the  strictest  sense,  "  heirs  i 
"  testator." 

His  widow,  on  the  other  hand,  was  not  an  heir,  an< 
well  known  principles,  could  have  no  interest  in  his  e: 
recognized  by  the  law,  except  as  devisee  under  his  will, 
dower  actually  assigned. 

The  testator,  then,  distinguished  "the  wife,"  on  the 
hand,  as  one  object  of  his  bounty,  from  the  class  of  pe 
designated  as  "heirs,"  as  objects  of  it,  on  the  other, 
nothing  is  more  common  amongst  men  than,  when  spe; 
of  many  persons,  to  describe  them  by  a  general  colL 
term,  though  there  may  be  an  exceptional  case,  which 
strictness,  not  comprehended  in  it. 

There  is  such  an  exception  here,  but  it  is  unimpo 
because  an  individual,  the  wife,  is  mentioned  in  contrast 
twelve  other  persons,  as  a  class,  and  none  others  are  rel 
to  in  the  will. 
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^deft,    it  is  now  a  canon  of  construction,  in  regard  to       1861 
idWs,  tba-t,  where  technical  words  are  used,  obviously  in  a  in  Re  Esute  of 
w)n-l«f^'**^<i^  sense,  they  are*  to  be  interpreted  according  to 
[     oidmaTV  principles  and  rules.     Vaux  v.  Henderson,  1  Jacob 
i  VTalker,  388,  Forster  v.  Sierra,  4  Ves.  766. 

Let  us  now  consider  the  will,  the  effect  of  which  we  cannot 
but  lament,  in  view  of  results  disastrous  to  the  children  of 
the  testator,  which  he,  evidently,  did  not  contemplate  or 

foresee. 

It  may  fairly  be  inferred  from  the  language  of  the  testa- 
tor, taken  in  connection  with  his  dispositions,  that  he  had 
e>ti]nated  the  value  of  the  net  proceeds  of  his  property,  after 
payment  of  debts  and  expenses,  at  an  amount,  of  which  two 
hundred  and  seventy-one  pounds  would  be  the  one-third. 

Tnder  that  impression,  he  bequeaths  the  last  mentioned 

^^  to  his  wife;  but  he  does  not  say  "  I  give  her  two  hun- 

^  and  seventy-one  pounds,  or  whatever  sum  may  be  one- 

f^^rd  of  the  worth  of  my  property,  <§c."     He  gives  that  sum 

^^  then  gives  additional  pecuniary  legacies,  amounting  to 
'^Qr  hundred  and  eighty-seven  pounds,  and  he  devises  a  lot 
^^  ^nd  to  his  son  Oeorge.  It  is  probable  that  the  testator 
^^PPosed  that  lot  to  be  worth  fifty-three  pounds^  because  he 
°^  given  that  sum  to  six  of  his  children,  and  because  it 
^PP^added  to  the  other  legacies  (that  to  the  wife  included), 
'^kes  up  (less  thirteen  shillings  and  four  pence)  that  whole 

'^y  of  which  two  hundred  and  seventy-one  pounds  is  an 
«^  third. 

^^^tator  next  contemplates  two  contingencies,  which  must 
^^  l>e  confounded,  in  regard  to  those  to  whom  they  relate,  for 
™^  ajre  distinct,  in  that  respect,  and  the  construction  of  the 
**^   question  submitted  to  us  turns  on  that  distinction. 


.^  fiiBt  is,  the  event  of  there  being  a  greater  amount  of 

I^P^^oceeds  than  he  had  "  counted  on,  or  conveyed  ''—in  other 

II.. 
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1861.       words,  than  he  had,  on  computation,  previously  disposed  of, 
Tri ReEsutc^f  namely,  to  his  wife  and  to  the  ^^ heirs." 

WOODWORTH. 

The  second  is,  the  event  of  there  being  a  I^  amount  than 
would  be  sufficient  to  pay  (not  the  aggregate  of  legacies  pre- 
viously given  to  the  wife,  and  to  the  other  legatees,  but  "  to 
pay  the  sums  conveyed  or  allotted  to  each  ^  heir/  "  (that  is,  to 
each  ^^  legatee/^  as  distinguished  from  the  wife^  who  is  men- 
tioned, with  "the  heirs ^'  in  the  preceding  clause,  but  is 
omitted  in  this.) 

In  the  first  event,  the  testator  expressly  declares  that  his 
wife  shall  participate  with  "the  heirs"  (other  legatees)  in 
the  surplus. 

In  the  second  event,  he  does  not  say,  nor  intimate  that  she 
shall  abate.  The  provision  made  for  that  event  does  not  refer 
to  her.     She  is,  therefore,  unaffected  by  it. 

There  is  nothing  in  this  will  to  warrant  us  in  putting  two 
interpretations  on  the  word  "heirs,"  namely,  one  that  in- 
cludes, and  another  that  excludes,  the  wife. 

In  the  latter  sense  the  testator  has  used  it,  in  the  first  con- 
tingent clause.  In  that  sense,  therefore,  we  must  adopt  it 
in  the  second,  there  being  nothing  in  the  instrument  which 
necessitates  a  change  of  meaning. 


The  learned  Judge  has  not  averted  to  the  specific  devise 
George,  and  to  the  point  of  abatement  in  relation  thereto. 

The  arithmetical  calculation  above  adverted  to  makes  i*^j 
probable  that  the  testator  considered  that  devise  as  equivalenft^^ 
to  a  bequest  of  fifty-three  pounds,  whilst  there  is  no  reasonzx: 
to  doubt  that  he  designed  to  include  the  devisee  amongst  th^  j 
legatees  designated  by  the  term  "heirs." 


I  think,  therefore,  the  devise  must  be  viewed  as  a  bequesi 
of  fifty-three  pounds ;  and  George  must  be  decreed  to  pay  into^ 
the  Court  of  Probate,  the  surplus  above  his  true  proportion  J 
of  the  distributable  assets,  which  surplus  the  Judge  will  ap-  * 
portion  amongst  the  other  legatees  in  rateable  proportions. 
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But,  inasmuch  as  George  may  consider  the  land  at  testator's  1861 
death  to  be  of  less  value  than  fifty-three  poimds,  he  must  inReEsuteof 
have  the  option  (to  be  exercised  within  a  reasonable  time)  of 
the  devise  being  regarded  as  a  bequest  of  fifty-three  pounds, 
and  subject  in  that  respect  to  the  consequences  of  this  judg- 
ment, or  of  having  the  question  of  its  value,  at  the  death  of 
the  testator,  ascertained  under  the  directions  of  the  Court. 

The  decree  of  the  learned  judge,  subject  to  this  modifica- 
tion is,  in  my  opinion  right,  and  must  be  confirmed  accord- 
ingly. Eule  accordingly. 

Attorney  for  appellants  (executors),  G.  Campbell 


EVENS  versus  CITY  OF  HALIFAX. 

^Uintifl  sustained  an  injury  from  earth  left  on  the  street  by  V.  V. 

had  obtained  permission  from  P.,  a  public  officer,   (Superintendent 

of  Streets),  in  the  employ  of  defendants,  to  place  the  earth  there, 

hut  not  to  leave  it  there  after  ten  o'clock  at  night.     The  earth 

^w  left  on  the  street  all  night,  but  the  accident  occurred  before 

ten  o'clock.     It  did  not  appear  that  the  defendants  were  aware  of 

tbe  earth  being  so  deposited  or  left. 

HeW,  that,  as  the  defendants  were  a  public  body,  discharging  a  public 
^ty  Sratuitoosly,  and  had  no  share  or  participation  in  the  wrong 
complained  of,  it  having  been  done  without  their  consent  or  know- 
Wge,  that  they  were  not  liable,  and  that  the  action  could  not 
be  maintained. 

TBESPASS,  tried  before  TftZfctfw,  J.,  at  the  April  Sittings 

in  1860,  and  verdict  for  defendants  under  the  direc- 

tton  of  the  Judge.     A  Rule  Nisi,  to  set  aside  the  verdict,  and 

for  a  new  trial,  had   been   granted,    which    was  argued  in 

HicUmas  Term  last  by  /.  W.  Ritchie,  Q.C.,  for  plaintiff, 

•^  Thomson  and  Richey  for  defendants.     The  facts  suffi- 

^tly  appear  in  the  judgment  of  his  Lordship  Mr.  Justice 

Dodi  The  Court  now  gave  judgment. 

^^n,  J.*    This  action  is  brought  lagainst  the  cit}'  by  the 
pWtttiff,  for  an  injury  sustained  by  him  in  accidentally  driv- 

*<W»«.  CX,  and  Buss,  J.,  gave  no  opinion,  the  former  having 
■"■5**cemed  in  the  caose,  when  at  the  Bar,  and  the  latter  being 


July  19. 
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1861.       ing  his  carriage,  on  the  night  of  the  1st  Juney  1859,  c 

R^^xs       heap  of  earth,  that  had  been  deposited  in  Argyle  Strc 

The  crrv  ok  yeith  during  the  day,  by  which  accident  the  plaintif 

Eenously  injured  m  his  person,  and  for  some  time  after 

prevented  from  attending  to  his  ordinary  business. 


The  facts  are  concise.   YeitJi  wishing  to  remove  earth 
his  yard,  requested  permission  from  PoUocJcy  the  superi 
dent  of  streets,  to    deposit   it  in   the  street     PoUock 
him    the    permission,    but    he    was    not    to    allow 
remain     there     for     a     longer     period     than     the 
ordinance  permitted,  which  was  ten  o'clock.     The  ace 
occurred  half  an  hour  before  that  time.    Under  thes( 
cumstances,  the  plaintiff  attempts  to  make  the  city  lial 
damages  for  the  injury  he  thus  sustained.  The  Juiy,  undi 
direction  of  the  learned  Judge  that  tried  the  cause,  foi 
verdict  for  defendants.     A  Rule  Nisi  was  granted  to  set 
the  verdict  and  grant  a  new  trial,  and  the  cause  was  ai 
before  this  Couri;  in  the  term  of  Michaelmas  last.     The  ] 
tiflf  contends  that  the  superintendent  of  streets  is  the 
vant  of  the  corporation,  and  that  he  performs  his  dutie 
der  their  authority,  and  that  in  the  performance  of 
duties,  they  are  liable  for  his  acts;  and,  secondly,  tha 
streets  being  under  the  charge  of  the  city,  and  the  id 
tants  paying  for  their  repairs  and  keeping  them  in 
order,  the  city  are  liable  for  the  injury  he  complains 
consequence  of  the  incumbrances  being  placed  on  the  i 
by  Yeiihy  without  the  necessary  guards  about  it  to  pr 
accident. 

The  act  of  1853,  chap.  36,  directs  and  authorizes  ih 
pointment  of  superintendents  of  streets  for  the  city  of 
fax,  and  the  seventh  section  of  the  act  transfers  the  p 
and  duties  held  and  exercised  by  conmiissioners  of  str© 
such  superintendents,  who,  nevertheless,  are  to  exercis 
same,  subject  to  any  order  of  the  City  Council;  and 
reference  to  the  duties  of  commissioners  of  streets^  as 
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5CT\\)e4^7  law,  we  find  their  duty  is  to  remove  all  ineum-       1861 

bwnces  upon  the  streets,   prevent  encroachments   thereon,       kvkss 

make  rep^^  alterations,  and  improvements  thereon  as  re-  the  city  of 

quired,  &<).,  4c.,  with  power  in  certain  cases  to  grant  permis-       ^l'*"^^. 

gion  to  persons  to  place  in  the  streets  materials  for  buildings, 

4c,  subject,  of  course,  to  the  order  of  the  City  Council. 

Here,  then,  we  have  the  superintendent  of  streets  not  only 

Mthoriied  to  remove  all  incumbrances  therefrom,  but  his 

particular  dutv  is  to  cause  such  incumbrances  to  be  removed : 

and  for  any  neglect  or  injury  that  may  arise  to  a  party  from 

a  failure  on  his  part  in  the  performance  of  his  duties,  redress 

may  properly  be  had  from  him ;  but  how  the  defendants  can 

^  made  liable  for  a  breach  of  duty  on  his  part,  I  am  at  a 

losB  to  conceive.     But,  admitting  that  the  city  are  liable  for 

*  breach  of  duty  on  the  pari;  of  the  superintendent,  still,  in 

fe  present  case,  no  such  breach  can  be  attributed  to  him. 

ffis  permission  to  Veith  to  remove  the  earih  from  the  yard, 

^  without  any  order  or  direction  from  the  city,  and  had 

^fith  not  exceeded  the  permission  given  to  him,  and  not 

•Uowed  the  earth  to  remain  in  the  street  during  the  night, 

^  accident  complained  of  could  not  have  occurred. 

The  superintendent  is  not  the  servant  of  the  defendants 
^  the  sense  attributed  to  him  by  the  counsel  for  the  plaintiff, 
ft  is  true  he  acts  under  their  direction,  when  they  think  pro- 
PCT  to  give  him  instructions  respecting  the  streets  of  the  city, 
Iwit  if  silent  upon  the  subject,  and  no  directions  are  given  to 
^y  he  would  still,  under  the  law,  be  bound  to  remove  all 
JDcumbrances,  and  failing  to  do  so,  might  make  himself  liable 
fcr  consequences. 

W  the  city  are  liable  in  this  form  of  action  for  the  injury 
«wnplained  of,  then  it  is  difficult  to  say  where  their  liability 
■  to  end.  It  would  be  open  to  any  evil  disposed  person  every 
*V^  ttttoughout  the  year  to  make  them  liable,  by  placing 
^■^■inhnmces  of  any  kind  in  the  streets,  from  which  injurv 
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1861.       resulted.     And  if  they  are  liable  as  a  public  body,  perfoirTza 
KVEN8        ing  public  duties  for  the  benefit  of  the  whole  inhabitants 

^halikax^''  ^^^  ^*^^^ '  ^^^  ^^^^  which  they  cannot,  however  vigilant  in 
performance  of  those  duties,  entirely  prevent;  it  will  be 
cult,  T  suspect,  to  obtain  the  services  of  gentlemen  compete 
to  fill  the  various  offices  of  the  city,  necessary  for  perfonni 
its  duties,  and  for  which  they  derive  no  remuneration.  I 
would  have  a  startling  eflFect  upon  the  country  generally^  i 
it  was  announced  by  a  decision  of  this  Court,  that  the  coxn 
missioners  of  streets,  throughout  the  Province,  were  liat>I< 
personally  for  all  injuries  sustained  in  consequence  of  in- 
cumbrances upon  the  streets  within  their  several  distrio'ts. 
Yet  the  principle  contended  for  here,  on  the  part  of  the  plain- 
tiff, would  equally  apply  to  them,  for,  as  I  have  alreet^T 
shown,  their  duty  is  to  remove  all  incumbrances,  &c,,  bu'fc  I 
admit  a  case  might  arise  which  would  make  them  liable,  sva.<i 
for  instance  as  where  an  incumbrance  was  on  the  street,  m^'^^ 
it  was  brought  particulariy  to  their  notice,  and  no  me^*^^^ 
within  a  reasonable  time  taken  to  remove  it,  and  an  injc^*^ 
resulted  to  an  individual  from  its  remaining  after  su^^ 
notice,  then.  I  think,  they  would  be  rightly  liable.  So  fc^^ 
superintendent  of  the  streets  in  the  city,  or  the  city  it 
under  similar  circimi stances  might  be  made  liable,  but 
case  under  consideration  is  not  that  case,  nor  does  it  approa 
it  in  any  manner  whatever. 


The  case  of  ITall  v.  Smith  et  aJ,  2  Bing.  156,  cited  on 
part  of  the  defendants,  appears  to  me  to  govern  this 
There  it  was  held  that  clerks  of  commissioners,  entrust^^ 
with  the  conduct  of  public  works,  were  not  liable  in  damag^^ 
for  the  negligence  of  artificers  employed  under  their  autho::-^ 
ity.     The  cojumissioners   were  appointed  under  an  act 
parliament  for  paving,    lighting,    watching,    cleaning    an*- 
otherwise  improving  the  city  of  Birmingham,  and  a  sectio: 
of  the  act  directs  that  the  commissioners  may  sue  and  b#^ 
sued  in  the  name  or  names  of  the  treasurer  or  treasurers.  ^ 
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^T^ot  detks  for  the  time  being.     Such  then  was  the  reason       1861. 
^\  x\ve  action  was  brought  against  the  clerks,  instead  of  the       kvenh 
coimni^^^oi^^Ts,  and  Best,  C.J.,  in  delivering  the  judgment  of  THKriTvoF 
the  Court,  observes  that  unless  the  commissioners  were  liable, 
the  clerks  could  not  be  so.     The  action  was  for  negligently 
leaving  a  ditch  or  tunnel  open,  by  reason  of  which  the  plain- 
tiff fell  in  and  was  injured.     It  is  not  disputed  that  the  com- 
mifi^ioners  were  authorized  by  the  act  to  order  the  tunnel  to 
be  made,  and  they  had  left  the  making  of  it  to  Norton  and 
Kmherly,  the  former  of  whom  was  the  surveyor,  and  the 
letter  the  undertaker  of  the  work,  and  were  defendants  in  the 
^on  joined  with  the  clerks.    The  accident  happened  to  the 
Jwifltiff  from  these  persons,  that  is  Norton  and  Kimberly, 
^ot  putting  up  rails,  and  not  leaving  lights  during  the  night 
w  prevent  persons  passing  along  the  road,  in  which  the  tun- 
I  ft*!  Was  made,  from  falling  into  it.     The  Chief  Justice  pro- 
^5  to  say — "  These  commissioners,  who  are  charged  with 
^fie  e.Tecution  of  a  public  duty,  for  the  performance  of  which 
^^  receive  no  emolument  or  advantage,  must  employ  sucn 

Persons  as  Norton  and  Kimberly  to  do  the  works  which  the 
<• 

^  of  parliament  orders  to  be  done,  and  the  commissioners 
t'Wmot  be  expected  continually  to  watch  such  persons  whilst 
"  ^  employed."    The  Court,  therefore,  held  that  the  commis- 
sioners were  not  responsible  for  the  accident  that  had  hap- 
pened, and  that  the  action  could  not  be  maintained  against 
the  clerks,  but  that  the  party  injured  must  have  his  remedy 
•gainst  the  agents  of  the  commissioners,  by  whose  negligence 
^t  was  occasioned.     His  Lordship,  in  giving  the  judgment  of 
^  Court,  made  many  valuable  remarks  upon  the  action, 
^  voluminous  for  me  to  introduce  here,  although  extremely 
•pp^ble  to  the  present  case.     I   cannot  avoid,  however, 
**^^  one  or  two  passages.     ^^  If  commissioners  under  an 
*" ^ parliament,'*  he  says,  "order  something  to  be  done, 
^  not  within  the  scope  of  their  authority,  or  are 


it 
ti 
« 
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1861.       ^^  themselves  guilty  of  negligence  in  doing  that  which 
EVKN8       "  are  empowered  fo  do,  they  render  themselves  liable 
thkcitvof  "action:  but  thev  are  not  answerable  for  the  miscondi 

Haufax. 

"  sucli  as  they  are  obliged  to  employ/^  "  If  the  doctri 
jRespondeai  Superior/^  he  continues,  "  were  applied  tc 
commissioners,  who  would  be  hardy  enough  to  iind< 
any  of  tliose  various  offices,  by  which  much  valuab 
unpaid  services    are    rendered    to    the    country?" 

"  maxim  of  Respondeat  Superior/'  he  continues,  "  is  hot 
on  this  principle,  that  he  who  expects  to  derive  adva 
from  an  act  which  is  done  by  another  for  him,  must  a 

'"  for  any  injury  which  a  third  person  may  sustain  froi 

If  wo  apply  this  principle  of  Respondeat  Superior  ' 
present  action,  it  is  very  clear  the  city  could  not  be 
liable  for  in  no  manner  could  they  derive  advantage 
the  act  of  the  superintendent  who  gave  Veith  permiss 
l)ut  the  earth  in  the  street. 

In  the  case  I  have  been  citing  from,  the  commisi 
appointed  the  persons  that  caused  the  injury,  but  he; 
superintendent  of  streets  is  a  public  officer,  and  who  c 
more  than  his  duty  in  allowing  the  earth  to  be  remo^ 
the  street,  with  the  express  understanding  that  it  was 
remain  there  after  ten  o'clock  at  night,  the  time  pen 
by  the  city  ordinance  for  such  incumbrance  to  remain 
street.  To  make  the  city  liable  for  the  wrong  commiti 
Yeith  would,  in  my  opinion,  be  contrary  to  every  pri 
of  reason  and  justice;  and  as  Best,  C.J.,  observes  in  th 
cited,  where  it  may  be  supposed  the  commissioners  were 
of  the  tunnel  having  been  open,  they  could  not  be  ex] 
to  attend  day  by  day.  to  see  that  proper  precautions 
taken  against  accidents,  or  to  get  up  in  the  night  to  se 
lights  were  burning  to  warn  passengers  of  the  danger 
the  temporan-  obstructions  in  the  roads. 

It  iimst  ho  Vnme  in  mind  that,  in  the  present  case, 
is  not  any  evidence  to  show  that  the  corporation  was 
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ol  tbe  pennission  given  to  Veith  by  the  inspector,  nor  aware       1861. 
oi  the  earth  being  on  the   street   until    after  the  accident.       kvkns 

V. 

Tbereiore,  not  called  npon  to  move  in  the  matter  in  any  way  theCitvof 

xlALIKAX- 

▼batevei,  no  charge  can  be  made  against  the  corporation  for 
tcting  outside  of  their  authority,  for  here  the  act  that  pro- 
duced the  injury  was  done  withoui  their  authority,  and 
without  their  knowledge.  Neither  can  they  be  charged  with 
negligence  for  not  doing  that  which  they  were  empowered  to 
do.  for  although  the  streets  of  the  city  are  to  be  kept  free 
from  incumbrances  by  the  superintendent  acting  under  their 
tnthority,  yet  before  they  can  be  charged  with  negligence  in 
thi«  particular  case,  it  must  appear  that  they  were  aware  of 
the  incumbrance,  and  allowed  it  to  remain  without  sufficient 
?Mrd?  to  protect  the  citizens  from  injury.  Now,  on  the  con-  ^ 
traiT.  as  I  have  already  said,  they  were  totally  unacquainted 
»ith  the  earth  having  been  placed  in  the  street,  until  after 
tte  accident,  when  it  was  immediately  removed.  • 

ft  is  difficult  to  find  any  case  in  the  books  precisely  similar 

^  tie  one  under  consideration.     In  all  the  cases  I  have  seen, 

^  parties  attempted  to  be  charged  were  in  some  manner  the 

^on  that  produced  the  injury,  either  by  themselves  or  by 

«H)ge  that  were  supposed  to  be  acting  under  their  authority ; 

^  here  the  attempt  is  made  to  make  the  defendants  liable 

fcr  an  act  not  done  by  their  authority,  or  with  their  know- 

Wge.    But  the  general  principle  nmning  through  all  the 

•^s*  is  very  clear,  that  public  bodies  acting  in  good  faith, 

^  the  performance  of  a  public  duty  without  remuneration, 

^  not  liable  in  an  action  like  the  present,  imless  the  act 

**^ing  the  injury  proceeds  from  negligence  on  their  part. 

Here  negligence  cannot  be  charged,  for  the  defendants  were 

»nt  privy  in  any  way  in  producing  the  injury  the  plaintiff 

""^Plams  of. 

la  the  case  of  Sutton  v.  Clarke,  6  Taunton  29,  it  was  hold 

«te  in  the  execution  of  a  public  function  without  emolu- 

^ch  he  is  compelled  to  execute,  acting  without  malice 


ft. 
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1861.       ^^^  according  to  his  best  skill  and  diligence,  and  obt 
KvExs       ^^®  b^^  information  he  can,  does  an  act  which  occ 
The  City  of  consequential  damages  to  a  subject,  is  not  liable  to  an 
ALiKAx.     £^^  ^^^j^  damages.     The  case  was  this.     The  trustee: 

turnpike  road,  empowered  to  make  water  courses  to  p 
the  road  from  being  overflowed,  directed  their  surve 
present  a  plan  for  carrying  off  the  water  of  an  ad 
brook.  He  recommended,  and  on  that  recommendatio 
adopted,  and  caused  him  to  make  a  wide  channel  frc 
road,  gradually  narrowing  and  conducting  the  water  ir 
ordinary  fence  ditches  of  the  plaintiff's  land,  which  w< 
sufficient  to  discharge  it,  and  his  land  was  consequentb 
flowed;  it  was  held  that  no  action  lay  against  the  chf 
of  the  trustees  who  signed  the  order  for  cutting  the  1 
That,  and  the  other  cases  decided  upon  the  same  pri 
are  distinguishable  from  that  of  persons  acting  fo 
own  benefit  or  employing  others  for  their  own  1 
•  When  injury  has  accrued  to  third  parties,  in  all  snel 

the  principle  of  respondeat  superior  has  been  held  to  a] 

The  cases  were  all  reviewed  bv  Best,  C.J.,  in  Hall  v. 
(the  case  already  referred  to),  and  his  concluding  r« 
are,  ''  that    from    these    cases  I  collect   that   the  law 

"nises  the  principle,  which  T  ventured  to  state  was  f» 
*^in  sound  policy  and  justice,  and  that  no  action 
"  maintained  against  a  man  acting  gratuitously  for  tl 
"lie,  for  the  consequence  of  an  act,  which  he  was  auti 
**  to  do,  and  which,  so  far  as  he  is  concerned,  is  done  w 
**  care  and  attention,  and  that  such  person  is  not  ansi 
*'  for  the  negligent  execution  of  an  order  properly  gi^ 

Thvi^Q  principles  so  enunciated  by  Best,  C.J.,  ha^ 
upheld  in  several  subsequent  cases,  and  very  lately  in  t 
of  Ilalliday  v.  The  Vesfnj  of  Shorediteh,  which  was  an 
against  the  vestry  for  damages  done  to  the  plaintiff,  anc 
is  reported  in  the  FjOir  Times  of  the  1st  Juney  18G1.     ] 
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^^  it  8^ppears  that  a  surveyor,  appointed  by  the  vestry  to       1861 
\ooVl  after  the  highways  in  the  parish,  employed  men  to  do      Evens 
^)Tne  ^o^lc  in  one  of  the  streets,  who  left  some  stones  in  such   thec  itvof 

^  '  Halifax. 

a  poipitiou  as  to  cause  the  cart  in  which  the  plaintiff  was 

(\T\v\t^g  to  be  upset,  whereby  he  sustained  serious  damage, 

and  it  yas  held  by  the  Court  after  argument  in  an  action 

against  the  vestrj^men,  that  as  they  were  acting  gratuitously 

as  a  puhlic  body,  and  not  having  participated  in  the  wrong        • 

done,  thev  were  not  liable. 

Erk.  C.J.,  in  giving  his  opinion,  says :    "  It  is  agreed,  on 

**  both  sides,  that  if  a  private  individual  had  left  stones  there, 

"he  would  have  been  liable,  and  the  question  is.  whether 

''persons  who  gave  their  services  gratuitously  are  liable,  they 

"being  ignorant  of  the  work  which  was  going  on,  and  not 

**^^ing  their  attention  to  it.^^     "  I  am  of  opinion,"  he  says, 

that  they  are  not.     The  principle  has  been  recognized,  and 

*' the  law  has  for  a  very  long  time  been  established,  that  per- 

^ns  discharging  a  public  duty,  and  acting  gratuitously, 

find  having  no  share  or  participation  in  the  wrong  done, 

"are  exempted  from  liability." 

If  we  decide  the  case  under  consideration  by  these  princi- 
PK  as  laid  down  by  Erie,  C. J.,  then  I  think  all  must  admit 
that  the  learned  Judge  who  tried  this  cause  was  correct, 
rten  he  told  the  jury  that  the  action  could  not  be  sustained, 
•Dd  I  do  not  see  how  it  is  to  be  decided  upon  any  other  prin- 
^ple.  The  defendants  are  a  public  body  discharging  a  pub- 
w  dnty  gratuitously,  and  had  no  share  or  participation  in 
the  wrong  comnlained  of,  but,  on  the  contrary,  were  entirely 
"W  from  the  act.  it  having  been  done  without  their  comment 
or  knowledge.  I,  therefore,  am  of  opinion,  that  the  rule  for 
*  iww  trial  should  be  discharged. 

I^esBarres,  J.,  and  Wilkins,  J.,  concurred. 

Eule  discharged. 

Attorney  for  plaintiff,  J.  W.  Ritchie,  Q.C. 
i-  Attorney  for  defendants.  Beamish  Murdoch,  Q.C. 
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1861. 


July  do. 


ALLAN  ET  AL.  versus  McHEFFEY, 

Where  a  party  has  been  authorized  to  enter  into  a  8pecuIati<Hi  od 
tho  joint  account  of  himself  and  others,  and  the  negotiation 
been  broken  off,  he  cannot  afterwards  renew  it  on  his  own  account, 
and  purchase  for  his  own  benefit,  without  first  notifying  the  other- — 
parties,   so  as   to  give   them  an  opportunity  of  uniting  with 
in  the  purchase,  if  so  disposed. 
The  doctrines  of  maintenance  and  champerty  are  largely  modified  b: 
the  modern  cases. 


ASSILMPSIT,  tried  before  Bliss,  J.,  at  the  Octobi 
Sittings,  in  1860,  and  verdict  for  plaintiflfs.  A  Ru^l^ 
Nisi  had  been  granted  to  set  aside  the  verdict,  which  ^«^a^ 
argued  before  all  the  Judges,  during  the  present  term  by  *^ 
R,  Smith,  and  J.  If.  Johnston,  s&nior,  Q.  C,  for  plainti^ff^ 
and  the  Solicitor  General  for  defendant. 

Young,  C.  J.,  now  delivered  the  judgment  of  the  Coui^ 
The  plaintiffs  and  defendant  in  this  case,  being  each  of  theit^ 
entitled  through  their  wives  to  a  share  in  the  estate  of  Kr^ 
Robert  mil,  and  two  of  the  other  shares  therein  being  held 
bv  an  assignee,  it  was  agreed  between  them  that  the  defendant 
should  enter  into  a  negotiation  on  their  joint  account,  and  in 
the  expectation  of  realizing  a  profit  thereon  for  the  purchase 
of  said  two  shares,  and  the  sum  of  three  hundred  pounds  was 
,   to  be  offered  therefor.    Mr.  Primrose,  who  acted  for  the  as- 
signee, at  first  agreed  to  accept  this  sum,  and  had  that  agree- 
ment been  carried  out  the  question  in  this  case  would  not 
have  arisen.    But  a  difficultv  occurred  as  to  the  extent  of  Mr. 
Primroses  authority,  and  the  costs  of  an  action  that  had  been 
brought  for  the  rwoverv  of  these  two  shares,  amounting  to 
about    one   hundred   pounds;  and    the   negotiation  between 
J^ rim  rose  and  the  defendant  was  broken  off,  and  so  remained 
for  a  consideral)le  time.    It  was  then  renewed  by  Mr.  Prim^ 
rose,  and  the  defendant  having  agreed  to  pay  him  an  addi- 
tional sum,  equivalent  to  the  costs,  the  two  shares  were  as- 
signed to  him,  and  on  the  settlement  of  the  estate  realized  a 
profit  of  eight  hundred  and  twenty-three  pounds  fifteen  shil- 
lings and  two  pence,  for  two-thirds  of  which  the  action  was 
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,rt>ught-    The  material  facts  are  not  in  dispute — the  three       1861, 
larties  ^^^  examined  at  the  trial,  and  the  legal  principles  on  allan  et  ai. 
wbieh  our  judgment  proceeds  result  from  the  evidence,  which    mcHeffey. 
▼as  very  fairiy  and  candidly  given  by  the  defendant  himself. 
He  conceived  that  the  negotiation  having  been  once  broken 
oft  with  the  knowledge  of  the  plaintiffs,  and  a  larger  sum 
\iav\iig  been  paid  for  the  assignment  than  was  contemplated 
in  the  first  instance ;  he  had  a  right,  without  notice  to  the 
plaintiffs,  to  negotiate  anew  and  purchase  for  his  own  benefit. 
But  it  appeared  to  the  Judge  upon  the  trial,  and  we  all  con- 
cur with  him,  that  the  defendant  took  a  mistaken  view  of  his 
rights  in  this  transaction,  and  that  before  he  could  re-open 
the  negotiation,  or  act  upon  its  being  re-opened  by  Mr.  Prim- 
^f,  and  purchase  for  himself,  he  was  bound  to  notify  the 
plaintiffs,  with  whom  he. was  originally  associated,  and  give 
them   the   opportunity  of   negotiating  for   themselves   and 
a^enting  to  the  increased  price,  if  they  thought  it  for  their 
interest.    Tlie  three  parties  having  embarked  in  a  common 
speculation,  neither  of  them  could  withdraw  without  notice  to 
the  otheiB,  and  the  profits  and  advantages  made  by  one  enured 
for  the  benefit  of  all.    It  was 'plainly  the  interest  of  the  plain- 
tiffs, as  much  as  of  the  defendant,  to  assent  to  the  additional 
one  hundred  pounds;  and  on  principles  of  equity  well  estab- 
lished in  this  Court,  they,  ought  to  have  had  the  opportunity. 

The  objection  mainly  insisted  on  at  the  argument,  that  the 
purchase  came  within  the  doctrines  of  maintenance  or  chain- 
perty,  and  was  therefore  illegal,  would  have  applied  to  the 
£ri=r  agreement  which  the  defendant  was  prepared  to  carry  out 

in  good  faith,  as  well  as  to  the  second,  which  he  disputes  on 

entirely  different  grounds. 

We  have  looked  into  the  cases  cited  on  this  point,  and  in 
gist  of  Findon  v.  Parker,  11  Mees.  &  Wels.  675,  I  find  it 
pSmitted  that  many  of  the  older  authorities  cannot  be  upheld 
fl  the  present  day;  that  the  old  cases,  in  fact,  are  now  ex- 
and,  while  the  principle  remains  intact,  its  operation  is 
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1 861.  vety  much  restrained,  and  holds  only  where  there  is  the  dange 
Allan  et  ai.  of  oppression  or  abuse.  "  The  law  of  maintenance,"  says  Loi 
McHk'pfey.  a  binger,  "  as  I  understand  it,  upon  the  modem  construction 
"  is  confined  to  cases  where  a  man  improperly,  and  for  th 
"  purpose  of  stirring  up  litigation  or  strife  (or,  I  would  ad( 
"  for  the  purpose  of  i)rofiting  by  it),  encourages  others  eithe 
"  to  bring  actions,  or  to  make  defences  which  they  have  n 
"  right  to  make."  Champerty  is  the  purchasing  of  a  sni 
or  right  of  suing — a  practice,  as  Blackstone  expresses  i 
abhorred  by  our  law,  but  which,  obviously,  can  have  no  appk 
cation  to  the  bonn  fide  purchase,  by  one  of  the  heirs  of  s 
estate,  of  the  share  of  another  heir,  which  is  a  very  difier^ 
thing  from  the  purchase  of  a  suit  with  a  view  either  to  oppt" 
or  profit  by  another,  through  tlie  means  of  litigation.  ^ 
think,  therefore,  that  there  is  nothing  in  this  defence,  h<^ 
ever  ingeniously  urged,  and  being  also  of  opinion  that 
other  grounds  taken  at  the  argument, — ^want  of  considera-'* 
and  want  of  mutuality  in  the  agreement, — are  untenable^ 
rule  for  a  new  trial  must  be  discharged. 

Eule  dischar^ 

Attorney  for  plaintiffs,  TV.  .4.  Johnston, 

Attorney  for  defendants,  Solicitor  General, 


XXV.   VICTORIA.  123 


'  COZENS  versus  WIER  et  al. 

A  iteneril  plea  of  release  of  action  is  bad,  if  the  release  is  not  pleaded 
as  beins  made  under  seal. 

A  pWa,  settinjir  forth  an  agreement  between  plaintiff  and  defendants, 
that  plaintiff  should  accept  third  parties  as  paymasters  for  the 
amount  of  his  claim  against  defendants,  that  said  third  parties 
agreed  to  pay  the  same  to  plaintiff,  and  that  plaintiff  accepted  the 
uid  third  parties  and  released  defendants,  is  good. 

T^EMTHRER  to  two  of  defendants'  pleas,  arinied  before 
-^   Yoiing.  C.  J.,  DesBarres,  J.,  and  Wilkins,  J.,  during 
the  present  term,  by  R.  G,  Ilalihurton,  for  plaintiff,  and  the 
^(fdriior  General  for  defendants. 

^'orxG.  C.  J.,  now  delivered  the  judgment  of  the  Court. 

'^^^  is  an  action  of  Assumpsit,  to  which  two  of  the  defend- 
^^^^  P/eaded : 

•^'  TTiat  after  the  alleged  claim  and  before  this  suit,  the 
P-i/Qtifl  released  them  therefrom. 

^  T'hat  the  plaintiff  and  they  agreed  that  tho  plaintiff 

•■*  ouirl     take  and  accept  the  firm  of  Gibson  and  Unulprson 

**  of  V 

-^("f^^foundland,  who  at  the  time  were  indebted  to  the  de- 

^laaxifctfc  in  a  sum  equal  to  the  plaintiff's  demand,  as  pay- 
maj^te-T^ssi  for  the  amount  of  their  claim,  and  the  said  firm  of 

mso  9^  ^  Henderson  agreed  to  pay  the  same  to  plaintiff, 
'^Dd  {->  I  aintiff  accepted  the  said  last  mentioned  firm,  and 
^•leas^r*.^:j  jjjjj  discharged  the  said  Benjamin  IFiVr  and  John 

•  "  ^^  Up  from  all  liability  therefor." 


Ihe  Ji^  Jaintiff  demurred  to  these  pleas,  and  it  was  admitted, 

ai  the    «^  Tgument,  that  the  principal  objection  to  both  pleas 

^as,  th^*.    ^diTii  of  an  allegation  that  the  release  pleaded  was  a 

reieaiift     X:^iider  seal.  As  respects  the  fourth  plea  it  is  ])recisi»ly 

analogo^^g  to  the  case  put  by  Judge  Buller  in  Tatlocl-  v. 

Uams^       3  T.  R.   180 :— "  Suppose   A   owes   B   one   hundred 

poanci  s^^  2JiA  B    owes    C    one    hundred    pounds,  and   the 

three     :!meet,  and  it  is  agreed  between  them  that  A  shall  pav 

^  "**^     one  hundred  pounds,  B's  debt  is  extinguished,  and  C 

^"^7  '•""^cover  that  sum  against  A", — that  is,  under  the  agree- 

t     tnentpkl^^^  in  ^j^ig  ^g^^  Gibson  d-  Henderson  are  liablo  to 
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1861.       Cozens,  and  the  debt  due  to  him  by  Wier  and  Wylde  is  ef  ^^ 
Cozens      tingiiished,  or  in  other  words,  is  released  and  discharged  with  ^^ 
WiERet  ai.    out  deed.    It  was  said  that  the  above  was  merely  a  dictum  oi 
Judge  Buller,  but  it  is  repeated  in  most  of  the  text  books,  and 
was  cited  by  Tlolroyd,  J.,  and  relied  on  in  Wharton  v.  WMer, 
4  Barn.  &  C'res.  164.    So  also  in  the  case  of  Wilson  v.  Couji- 
land,  5  Barn.  &  Aid.  228,  the  defendants  were  originally  in- 
debted to  Taillasson  dc  Co.  for  money  had  and  received,  and 
Taillasson  &  Co.  were  indebted  to  the  plaintiffs,  and,  with  the 
consent  of  all  parties,  it  was  arranged  that  the  plaintiffs 
should  take  the  defendants  as  their  debtors.    By  that  arrange- 
ment the  plaintiff's  demand  against  Taillasson  &  Co,,  as  in 
this  case  the  plaintiff's  demand  against  Wier  &  Wylde^  was 
extinguished,  which  is  a  release  in  law,  being  that,  according 
to  Perkins,  which  doth  acquit  by  way  of  consequence  or  in- 
tendment of  law.    We  think  therefore  that  the  fourth  plea  is 
substantially  good,  and  that  the  cases  cited  as  to  accord  and 
satisfaction  do  not  apply.    The  case  of  Case  v.  Barber,  in  Sir 
Thomas  Raymond's  Keports,  450,  on  which  the  plaintiff's 
counsel  so  much  relied,  is  distinguishable  from  the  present, 
because  it  did  not  appear  that  there  was  any  consideration  for 
the  promise,  but  only  an  agreement  without  any  consideration, 
which  cannot  be  alleged  here. 

As  resppctv^  the  third  plea,  it  is  not  in  the  form  given  by 
the  Practice  Act,  which  requires  a  release  to  be  pleaded  by 
deed,  and  no  consideration  is  set  out.  Now,  it  is  clear  that 
such  a  release  given  in  evidence,  would  be  of  no  avail,  for 
though  it  is  laid  down  in  1  Sid.  177  and  Cro,  Car.  383,  that  a 
promise  by  words  may  before  breach  be  discharged  or  released 
by  parol,  and  that  exoneravit  generally  is  a  good  plea,  this 
principle  does  not  apply  after  a  right  of  action  accrued,  as 
appears  also  by  the  case  of  King  v.  OilM,  7  Mees.  &  Wels.  55. 
Looking  to  the  spirit  of  our  Practice  Act,  we  are  not  disposed 
to  favor  technicalities  in  pleading;  but,  still,  every  defence 
pleaded,  in  whatever  form  it  may  be,  must  be  in  substance  a 
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Ifpl  defence,  which  this  plea  is  not,  while  it  is  a  departure       1861. 

fmm  the  established  form.     Our  judgment,  therefore,  is  in      Cozens 

favour  of  the  plaintiff -on  the  third,  and  of  the  two  defendants  wiERetai. 
^n  the  fourth  plea. 

Rule  accordingly. 
Attorney  for  plaintiff,  R.  G.  Haliburton. 
Attoniey  for  defendants,  Solicitor  General. 

[  -Vote. — His  Lordship  Mr.  Justice  Bliss,  who  had  been 
abs<»cr  in  Europe  since  January  last,  and  did  not  return  until 
the  24th  July,  instant,  did  not  deliver  any  written  judgments 
during  the  present  term,  although  he  concurred  generally  in 
nu*n  of  those  delivered  by  the  other  Judges. J 
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xomnberis.  THE  QUJ:EN  versus  BURDELL  AND  LANE. 

Alien  defendants  are  not  entitled,  in  this  province,  in  any  case,  civil 

or  criminal,  to  a  jury  de  medietate  linguee. 
An  alien  may  be  a  juror. 

THIS  was  an  application  on  behalf  of  the  defendants, 
American  citizens,  inclicted  for  the  murder  of  Matthew 
Gardner,  a  constable  in  the  city  of  Halifax,  for  a  jur>'  de 
medxetdie  Un^uaey  and  was  argued  before  Young ^  C.  J.,  De^- 
Barren,  J.,  and  WilJcins,  J.,  by  J,  W.  Johnston,  senior,  Q.  C, 
and  J.  W.  Ritchie,  Q.C.,  for  defendants,  and  the  Attorney 
General  and  Solicitor  General  for  the  Crown. 

His  Lordship  the  Chief  Justice  now  delivered  judgment. 

Young,  C.J.  On  the  arraignment  of  the  prisoners  in  this 
case,  their  counsel  claimed  for  them  a  jury  de  medietate  lin- 
guae:  and  the  present  appearing  to  be  the  first  instance  in 
which  such  a  claim  has  been  advanced,  though  foreigners  have 
been  frequently  indicted  and  tried  in  this  Province,  it  has 
been  fully  argued  before  Mr.  Justice  Bliss,  Mr.  Justice  Wt7- 
kin-^,  and  myself,  and  having  carefully  considered  it,  we  are 
now  to  give  judgment. 

Tliere  is  no  doubt  that  the  privilege  thus  indulged  to  aliens 
war.  known  to  the  English  law  at  an  early  period,  and  may  be 
traced  back  to  an  ordinance  of  King  Ethelred,  the  immediate 
predee.'ssor  of  Alfred,  the  greatest  of  the  Saxon  Kings.  It 
was  extended  to  nil  manner  of  inquests  and  proofs,  to  be  taken 
nnd  made  amou^rst  aliens  and  denizens,  be  thev  merchants  or 
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r,  and  although  the  King  be  party,  by  the  famous  statute       1861. 
rii  as  the  Statute  Staple,  28  Edw.  3  eh.  13,  the  object  be-   thkQuken 
aii   It   was  expressed  in  the  8  Hen,  6  ch.  29,  "to  give  to  nuROELLetai. 
-rchants  aliens  the  greater  courage,  and  desire  to  come 
th   their  wares  and  merchandizes  into  this  realm."    That 
\va«  the  policy  of  the  law,  appears  also  from  2  Beeves' 
i'Tu  of  the  Efiglish  Law,  fol.  395,  461,  and  from  3  Black- 
/'.    :M>1.      In  this  last  passage,  the  commentator  seems  to 
k  that  the  privilege,  in  civil  causes,  had  been  abridged  or 
*rseded  by  the  act  3  Geo.  2,  ch.  25,  and  it  appears  by  the 
v<  of  practice,  that  it  had  not  been  resorted  to  for  a  long 
ckI  in  such  causes,  before  it  was  virtually  repealed  therein 
the  6  Geo.  4,  chap.  50.    The  mode  of  granting  it  in  civil 
:s  is  shewn  in  Denbawd's  case,  10  Co.  104,  where  in  an  ac- 
1  of  s^lander,  but  six  Englishmen  and  five  aliens  appeared, 
1  a  €|uestion  arose  about  the  granting  of  a  tales  de  mrcum- 
ntihus  per  medietatem  linguae,  and  it  was  granted,  so  that 
*r«?  wanted  only  one  alien.*  In  criminal  cases  the  privilege 
ji  always  been  preserved,  though  now-a-days  it  is  difficult  to 
ficover  an\'  sufficient  reason  for  it,  and  sec.  47  of  the  consoli- 
ited  Jury  Act,  already  cited,  6  Geo,  4,  ch.  50,  expressly  re- 
?rves  it  to  every  alien  indicted  or  impeached  of  any  felony 
r  ini>demeanor;  adding  what  must  have  been  intended  by  the 
riginal  statute,  and  is  expressed  in  the  8  Hen,  6,  that  no 
Bch  alien  juror  shall  be  liable  to  be  challenged  for  want  of 
reehoid,  or  other  qualification  required  by  the  Act.     This 
lode  of  trial  was  also  recognized  by  the  4  and  5  Will,  &  Mary, 
b.  24,  sec.  15. 

It  has  been  contended  before  us  by  the  prisoners'  counsel, 
bat  so  ancient  an  usage  in  the  mother  countn-,  though  found- 
d  originally  on  an  ordinance  of  the  King,  and  on  Acts  of 
arliament,  must  be  taken  as  part  of  the  common  law — part  of 
he  birth-right  and  inheritance  which  the  inhabitants  brought 
jikh  them  to  this  Province,  and  of  which  nothing  can  deprivo 
but  an  Act  of  their  own  legislature.    AnH.  although  it 
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1861.  estate,  and  resident  for  a  certain  period  within  the  county.  It 
theQlekn  is  said  that  these  Acts  should  be  read  in  subordination  to  the 
BuRDELLetai.  principle  of  the  common  law,  and  therefore  to  the  exclnfiion 
of  aliens ;  but  surely,  it  is  too  late,  with  the  cotemporaneous 
exposition  of  the  Courts,  and  when  we  have  seen  aliens  again 
and  again  sitting  as  jurors,  to  disturb  the  uniform  practice  of 
this  Court,  as  I  have  ever  understood  it  to  be,  and  as  I  think 
also  it  is  right  and  proper  in  itself.  If  any  change  is  to  come, 
let  it  come  from  the  legijslature,  and  not  from  us.  The  law, 
as  it  stands,  in  my  opinion,  makes  an  alien,  qualified  and  resi- 
dent as  the  statute  prescribes,  equally  eligible  as  a  juror  with 
the  native  bom  citizen. 

Application  refused. 
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The  Judges  who  usually  sat  in  Banco  in  this  Term,  were 
YouNG^  C.J.  DesBarres,  J. 

Buss,  J.  WiLKINS,  J. 

DODD,  J. 

Ik  re  Estate  of  McKay.  Deeemb^w. 

The  real  estate  of  a  testator  in  not  liable  for  the  payment  of  legacies, 
unless  it  is  manifest  from  the  will  that  such  was  the  testator's 
intentioo. 

Construction  of  the  Probate  Act,  (Chap.  130  Rev.  Stat.,  second 
juries),   sections  13  and  18,  settled. 

APPEAL  from  the  decree  of  Harry  King,  Esquire,  Judge 
of  Probate  for  Hants  County,  argued  in  Trinity  Term 
last,  by  J.  W.  Ritichie,  Q.  C,  and  J.  W.  Johnston,  senior,  Q. 
C.,  and  Jfcf.  /.  WUIcins,  Q.  C.  for  the  respondent. 

The  Court  now  gave  judgment. 

Yorxo,  C.  J.  The  decree  appealed  from  in  this  ease  was 
8  pronounced  in  November,  1860,  and  sets  out  the  leading  facts, 
I   which  I  extract  from  it,  with  some  modifications,  as  follows : 

i  "  The  testator,  John  McKay,  departed  this  life  in  Novem- 
K  •*  ber,  A.  D.  1826,  having  executed  his  last  will  and  testament, 
B-  •  whereby  he  devised  to  his  wife  Amelia  J,  McKay,  certain 
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1861.      "  real  estate  at  Windsor,  for  her  life;  also  the  intirest  arising 
In  Re  Esute  of  *'  f rom  all  his  monies,  whether  in  the  funds  or  otherwise 
McKay.      *<  jj^cun-d.    He  then  disposes  of  all  his  real  and  personal  estate, 
"as  follows: 


''  *  From  and  immediately  after  the  decease  of  my  said  wife, 
1  give,  devise,  and  bequeath  my  dwelling-house,  wharf  lot. 
*  and  store,  together  with  the  ten  acres  of  marsh  land,  unto 
^  my  niece,  i!^firah  Thomas,  and  the  heirs  of  her  body,  to  be 
**  *  begotten ;  but  if  she  should  die  before  my  said  wife,  and 
*' '  without  issue,  to  be  begotten  as  aforesaid,  then  I  give, 
^' '  devise,  and  bequeath  the  said  estate  to  my  niece,  RachA 
'•  *  Uorv,  wile  of  Charles  Gore,  and  her  heirs  for  ever.  /(  w 
''" '  my  wish  and  request,  that  neither  of  my  said  nieces  or  their 
" '  hfirs  should  dispose  of  or  sell  the  said  estate,  or  any  part 
"  '  thereof' 


6{ 


"  The  testator  then  gave  a  number  of  legacies  to  different 
•*  individuals,  and  disposinl  of  the  residue  as  follows: 

"  '  And  1  do  further  will  and  desire,  that  the  residue,  if  any, 
**  *  of  my  monies,  after  the  payment  of  my  debts,  and  the 
*'  *  aforesaid  legacies,  be  divided  equally  among  aU  the  lega- 
tees, &c.' 


*»  ( 


*'  ]\rrs.  McKay,  the  wudow  and  sole  acting  executrix,  de- 
**  parted  this  life  in  February,  1860,  having  first  made  her 
*  will,  with  codicils  thereto,  and  appointed  John  Otis  King 
*'  and  Benjamin  D,  Fraser  her  executors,  who  have  proved  the 
*'  same,  and  have  taken  upon  themselves  the  execution  of 
"than.  Captain  Johfi  McKay's  will  was  executed  in  the 
**  jjresriice  of  throe  witnesses,  one  of  whom  was  Sarah  Thomas, 
""  tli(»  devisee  of  the  real  estate,  and  also  a  legatee  under  the 
•'  will.  She  has  since  intermarried  witli  the  Honorable  Leims 
"  M.  W'llkins^  one  of  the  Judges  of  the  Supreme  Court,  and 
'*  has  issiuj  now  living,  two  daughters,  who  with  their  mother 
'*  have  survived  the  testator  s  widow.  It  appears,  from  the 
"  aceount  liled  in  the  estate  of  Captain  McKay,  and  also  by  the 
*' nilidnvit  i^\'  Pr.  Fraser,  one  of  the  executors  of  the  widow. 
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••Mr-i.  S£  c:Kay,  that  the  personal  assets  of  Captain  McKay       1861 
**  were  insxafficient  to  pay  his  debts  and  the  legacies  mentioned  in  Re  Estate  of 


«• 


in  his  '^K~iil,  and  that  a  large  sum,  amounting  to  near  three 


•'  thousan^d  pounds,  will  be  required  to  meet  the  deficiency  of 

••  the  lega-4:?ie8.  The  executors  of  Mrs.  McKay,  who  was  the  sole 

*'  acting  ^^cecutrix  of  Captain  McKay,  petitioned  the  Court  of 

••  Probata     for  license  to  sell  the  real  estate  of  the  testator,  to 

••  ,;nable  t^hem  to  pay  the  legacies  in  his  will.    The  application 

••  was  ma-cAe  upon  the  supposition   that  the  real  estate  of  the 

••  testator     -was  liable,  under  the  provisions  of  the  Statutes  of 

-  ^bis  P^^^'^ce,  chap.  130,  sec.  13  &  18,  for  the  payment  of 

-*  the  leg^-ciies.    It  was  admitted  that  the  real  estate  mentioned 

*•  in  the  ^^  11  of  Captain  McKay,  was  the  only  real  estate  owned 

••  bv  ^^    ^t  ^^e  time  of  his  decease." 

'VVie  ft^gmnent  upon  this  appeal  raised  a  new  and  very  im- 
pottafi^  question,  affecting  the  rights  of  heirs  and  devisees, 
^d  ^  ^TTie  construction  of  sections  13  and  18  of  chapter 

;|30  oi  the  Revised  Statutes,  being  as  follows : — 

**  13.  In  case  the  personal  estate  of  the  deceased  shall  be 

•*  found  by  the  judge  on  affidavit  insuflficient  for  the  payment 

^  of  his  debts  and  legacies,  such  judge,  upon  security  being 

**  giTen  by  the  administrator  or  executor,  to  account  for  the 

"proceeds  of  the  sale,  or  the  sum  obtained  by  mortgaging  or 

-  ie^ng  the  same,  may,  at  his  discretion,  grant  a  license  for 

**  the  gale  of  the  whole  or  such  part  of  the  real  estate  of  the 

**  deceased  as  he  shall  deem  necessary,  or  for  the  mortgaging 

**OT  /easing  thereof,  provided  such  lease  be  for  a  term  not 

**  exceeding  twenty-one  years." 


"18.  When  any  part  of  the  real  estate  of  the  testator  has 

t**  been  undevised,  and  the  personal  estate  shall  be  insufficient 
*£or  the  pavment  of  debts,  legacies  and  expenses,  the  unde- 
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1861.       "  from  the  will  that  a  different  arrangement  of  his  assets  f 
In  Re  E«ute  of  "  ^^®  payment  of  his  debts  or  legacies  was  intended,  in  whi 
McKay.     «  case  they  shall  be  applied  for  that  purpose  in  eonformi 
"  with  the  provisions  of  the  will."* 

These  sections  having  been  often  acted  on,  and  being 
universal  application,  it  is  proper  that  the  opinion  I  ha 
formed,  and  the  grounds  of  it,  should  be  clearly  stated. 

It  is  set  forth  as  one  of  the  reasons  of  appeal,  that  the  d 
vise  of  the  real  estate  in  Captain  McKay's  will  was  whol 
void,  in  consequence  of  its  having  been  made  to  an  attestii 
vdtness,  and  there  not  being  a  sufficient  number  of  attestu 
witnesses  to  give  the  said  devise  any  validity  according 
law,  and  the  said  real  estate  being  therefore  undevised,  it 
urged  that  the  Judge  of  Probate  had  no  discretion,  but  w 
bound  to  grant  a  license  for  the  sale  of  such  land  for  tl 
payment  of  the  pecuniar}^  legacies,  though  the  will  does  n 
charge  them  on  the  land,  it  being  admitted  that  there  were  i 
debts,  and  no  other  land  of  the  testator^s,  at  the  time  of  1 
decease. 

The  contest,  therefore,  lies  between  the  heirs  at  law  ai 
the  legatees,  and  the  Court  below  having  decided  in  favor 
the  heirs,  this  appeal  has  been  brought.  It  is  apparent  fro 
this  statement  that  the  point  at  issue  is  of  a  purely  colon! 
character,  arising  out  of  our  own  legislation,  and  drawing  on 
the  lights  of  analog}'  from  the  English  cases  cited  at  the  B« 
But  as  these  cases  were  largely  insisted  on,  let  us  first  of  i 
inquire  into  their  effect  and  meaning. 

In  England  it  is  the  settled  law  that,  under  a  will  so  drav 
the  legatees  could  not  resort  to  the  real  estate,  to  the  disi 
herison  of  the  heir;  unless,  indeed,  there  were  other  charj 
attaching  to  the  land,  and  which  a  Court  of  Equity  could  n 
pose  on  it,  in  exoneration  of  the  personalty.  Here  is  the  d 
tinction  between  the  two  cases  as  they  lie  in  England  and 
this  Province. 


*  These  sections  are  identical  with  secticMis  26  and  31  of  chai 
127  of  the  Revised  Statutes,  third  series. — Rep. 
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In  Sng1<Mmd,  where  there  is  a  burden  on  the  land  in  express       1861 
tenn-?  ^^  bj  necessary  implication  appearing  from  the  will,  in  Re  Estate  of 
the  lega^  is  permitted  to  get  the  benefit  of  it  by  a  side-wind ;      ^^c^^^- 
but  there  mnst  be  a  burden  and  a  charge  resting  on  the 
^^al  estate  before  that  benefit  can  accrue;  whereas,  in  this 
case,  ^e  legatees  insist  on  their  right  to  a  sale  of  the  real 
e?tate,  not  only  without  any  charge  thereon,  express  or  im- 
plied, bxit  in  opposition  to  the  will,  which  plainly  contem- 
plated the  payment  of  legacies,  as  well  as  debts  out  of  the 
monies  of  the  testator.    The  best  epitome  that  I  have  found 
o!  the  English  law  is  in  a  note  of  Mr.  Cox,  the  learned  editor 
o!  Feere  WiUiams'  Reports,  1,  679.    It  being  the  object,  says 
he,  of  a  Court  of  Equity  that  every  claimant  upon  the  assets 
of  a  deceased  person  shall  be  satisfied,  as  far  as  such  assets 
CM,  by  any  arrangement  consistent  with  the  nature  of  the  re- 
pcctive  claims,  be  applied  in  satisfaction  thereof ;  it  has  been 
long  settled,  that  where  one  claimant  has  more  than  one  fund 
to  resort  to,  and  another  claimant  only  one,  the  first  claimant 
?hall  resort  to  that  fund,  on  which  the  second  has  no  lien. 
The  same  rule  is  laid  down  by  Lord  Eldon,  in  Aldrich 
V.  Cooper,  8  Ves.  395,  "  it  is  the  ordinary  case  to  say,  that  a 
"person  having  two  funds  shall  not,  by  his  election,  disap- 
point  the  party  having  only  one  fund,  and  equity,  to  satisfy 
**  both,  will  throw  him,  who  has  two  funds,  upon  that  which 
CMi  be  affected  by  him  only ;  to  the  intent  that  the  only  fund, 
**  to  which  the  other  has  access,  may  remain  clear  to  him." 


This  principle  is  of  long  standing  in  Courts  of  Equity,  and 
^  ^ftgland  was  of  more  consequence  than  it  now  is,  since  the 
Statute  of  1834,  3  and  4,  Will  IV.,  chap.  104,  made  freehold 
^  copyhold  estates  assets  in  all  cases,  for  the  payment  of 
®^Ple  contract,  as  well  as  specialty  debts.  It  is  still  in  active 
^^^ti(Hi  in  favor  of  legatees,  who  were  held  to  be  equally 
^^^  the  equity  with  creditors;  and  it  is  obvious  indeed,  that 
"^le  being  a  burden  on  the  real  estate,  and  therefore  a  double 


136  MICH.ELMAS  TEBM, 

1861.  fund,  the  j?aiiie  principle  must  prevail.  If  therefore  a  special- 
In K« Esuteof  ^v  Creditor,  whoi^c  debt  under  the  old  law  was  a  lien  on  the 
real  ar:set:>,  received  satisfaction  out  of  the  personal  assets;  a 
siiiij)le  contract  creditor  was  permitted  to  stand  in  the  place 
of  the  HjM'eiulty  creditor  against  the  real  assets,  so  far  as  the 
latter  had  exhausted  the  personal  assets  in  pa}'ment  of  his 
debt.  So  also  it  was  decreed  in  Haslewood  v.  Pope.  3  P. 
Wm.^.  3'^.*^,  that  where  one  gives  a  specific,  or  even  a  pecuniary 
legacy,  and  devises  land,  (not  money  as  in  this  case)  to  pay 
his  dt'hts,  if  a  simple  contract  creditor  comes  upon  the  per- 
sonal estate,  and  exhausts  it  so  far  as  to  break  in  npon  the 
specific  or  ])ecuniary  legacy,  these  legatees  shall  stand  in  the 
]»hKv  of  the  creditors,  to  receive  their  satisfaction  out  of  the 
fund  raiser!  l)y  the  testator  for  the  payment  of  their  debts. 


Nothing  can  l)e  more  agreeable  to  natural  justice,  but  the 
origin  and  the  limit  of  the  rule  are  brought  clearly  out  by  Mr. 
Cox,  who  ohservrs  that  none  of  the  cases  above  mentioned  sub- 
ject any  fund  to  a  claim,  to  which  it  was  not  before  subject, 
l»ut  onlv  take  care  tliat  the  elwtion  of  one  claimant  shall  not 
])rcjudice  the  claims  of  ilie  others.  In  none  of  the  cases 
liave  I  found  th(»  ])rinciple  so  lucidly  stated,  and  to  m^  it 
stM'ins  a  siiflicient  answer  to  all  that  was  urged  at  the  argu- 
ment uj)nn  this  score.  The  inquirj'  in  most  of  the  cases  is  as 
to  the  fart II til  and  the  extent  of  a  charge;  they  resolve  them- 
selvi's  into  so  many  disquisitions  on  the  construction  and 
Illuming  of  the  will,  as  for  example:  that  of  Foster  v.  Ceok, 
''\  iirtj.  ('.  ('.  .'V17,  where  the  testator  ordered  his  trustees  to 
])nss<'ss  tlienist'lvi  s  of  his  estates  and  substance,  and  to  pay 
(ie!)ts,  this  was  held  n  charge  of  the  debts  on  the  real  estate; 
and  in  Uni/s  v.  Jarksftn.  (>  !Mass.  14J>,  where  the  rules  of  the 
coiinmni  law  an*  eniuiselv  laid  down  bv  Chief  Justice  Par- 
son.<,  the  eontesi  was  on  the  construction  of  the  will  as  to  the 
))artiiMilar  lands  lial>K*  lor  the  payment  of  debts,  and  it  was 
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If]  tha^     the  reeiduan'  legatee  was  liable  in  exoneration  of  a       1861. 
?cific  ^.^Tise  of  certain  lands,  and  of  the  heir-at-law  of  other  in  Re  Estete  of 
ds  thGL^  were  undevised.    1  pass  by  several  other  cases  that 
re  cite<dL,  as  having  but  little  bearing  on  the  point  we  are  to 
tie 


There    is  one  other  principle,  however,  prevailing  as  we  will 
\  botti      in  the  American  and  English  Courts,  that  requires 
1^  not^d  before  we  touch  on  the  Provincial  acts,  which,  as 
«ra?  ^^=*'<i,  recognized  scarcely  any  distinction  between  real 
fl  per^^^^sial  estate.    Now,  while  it  must  be  conceded,  that  the 
g^r^  p^id  to  landed  property  on  this  ^ide  of  the  Atlantic  is 
■Y  le^s  ^^"^verential  than  in  the  mother  country,  and  that  the 
^0  c^^^  of  property  stand  very  much  more  upon  an  equal 
tooU^^'  it  is  going  too  far  to  say  that  the  distinction  between 
^k^ca  ^»   abolished.    Weakened,  it  certainly  is,  but  it  is  still 
xnfttV^  ^d  visible  on  the  face  of  our  Statute  book.     In 
[^iigl<^^<^  plain  words,  said  the  Chancellor  in  2  P.  Wms.  188, 
ire  Beceggary  to  disinherit  an  heir, — so  also  words  equally 
plain  are  requisite  to  charge  the  estate  of  an  heir,  for  a  charge, 
M  far  as  the  value  of  it  amounts,  is,  pro  tanto,  a  disinheri- 
*^-   Heirs  have  always  been  looked   upon  with  favor  in 
^^glkh  Courts  of  justice :  and  in  the  American  Courts,  they 
*^  Equally  protected  as  against  legatees,  unless  the  intention 
^'  lie  testator  is  clear.    In  the  case  of  Lupton  v.  Lupton,  2 
^^^^.  Ch.  Rps.  623,  Chancellor  Keni  held  that  the  legacies 
•^  not  specific,  but  common  pecuniary  legacies,  the  usual 
residuary  clause,  which  was  not  confined  as  in  this  case  to  the 
P^'^cmaity,  conld  not  aid  them  in  fastening  a  charge  upon  the 
^^  "The   real   estate,"   said  he,  "is   not,  as  of   course, 
^rged  with  the  payment  of  legacies.    It  is  never  charged 
^°^  the  testator  intended  it  should  be,  and  that  intention 
n*^  be  either  expressly  declared,  or  fairly  and  satisfac- 
torily inferred  from  the  language  and  disposition  of  the 
vilL*'    "Hie  general  rule/'  he  adds,  "does  not  seem  to 
•^t  of  dispute."    A  multitude  of  American  cases  is  cited 
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1861.  m  support  of  this  rule  in  a  note  to  Roper  on  Legacies,  i 
In  Re  Estate  of  Thc  case  of  Hossel  V.  Hassel,  2  Dick.  527,  to  which  our  atl 
tion  was  so  pointedly  turned,  is  not  at  all  inconsistent  ^ 
this.  Lord  Bathurst  there  merely  held  that  from  the  us< 
the  word  devise  and  other  circumstances,  it  was  manifestly 
intent  and  meaning  of  the  testator  to  charge  the  legacies,  i 
that  the  said  legacies  were  charged  on  the  real  estate. 

So  in  Mirehouse  v.  Scaife,  2  Mylne  &  Craig,  695,  it  ' 
held  by  Lord  Cottenham,  reviewing  all  the  decisions,  that  b 
the  debts  and  legacies  were,  by  the  words  of  the  will,  effet 
ally  charged  on  the  real  estate.  The  distinction  in  this 
spect  between  debts  and  legacies,  I  shall  hereafter  not 
where  there  is  only  an  implied  charge. 

In  Livingston  v.  Litnngston,  3  Johns.  Chy.  Rep.,  148,  K 
Chancellor  held  that,  in  marshalling  assets,  the  estate 
scended  to  the  heir  is  to  be  applied  to  the  payment  of  del 
before  the  estate  devised,  unless  devised  specially  to  j 
debts,  for  if  the  devisee  were  to  be  made  liable  in  the  first 
stance,  it  would  defeat  the  gift,  and  consequently  the  int( 
of  the  testator. 

Having  these  principles  in  view,  let  us  now  trace  the  h 
tory  of  our  own  legislation  and  that  of  Massachusetts,  in 
which  it  was  manifestly  derived,  and  which,  in  some  of 
pliases,  is  sufficiently  curious. 

It  appears  by  the  general  laws  of  Massachusetts,  pi: 
lished  in  1823,  thirteen  years  before  their  Revised  Statut 
fol.  100,  and  by  the  2nd  vol.  of  Dane's  Abridgment,  i 
244-5,  that  the  first  section  of  the  American  Act  of  Vti 
chap.  32,  was  founded  on  a  colonial  law  of  the  year  16J 
followed  up  by  two  Acts  passed  in  1720  and  1770.  Of  tb 
throe  the  two  first,  of  the  years  1696  and  1720,  were  t 
foundation  of  our  Act  of  1758,  vol.  1,  fol.  13,  which  clo» 
resembles  the  first  section  of  the  foregoing  Massachusetts  I 
of  1783,  chap.  32.  By  our  Act  of  1758,  in  case  that  persoi 
assets  shall  be  deficient  for  the  payment  of  any  debts 
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\egac^^^»  and  it  shall  be  found  necessary  by  any  executor  or       1861. 

%dixutti^trator  to  make  sale  of  any  part  of  the  real  estate  of  the  in  Re  Estate  of 

deceased,  for  the  payment  of  any  debts  or  legacies,  he  was  to 

*pp\v  to  the  General  Assembly  to  grant  a  license  for  such 

sale.  By  the  Massachusetts  Act  of  1783,  the  executor  or  ad- 

nunistrator,  on  the  insufficiency  of  the  personalty,  was  to 

J^pply  to  the  Courts  for  a  license  to  make  sale  of  the  real 

fi^e  of  the  deceased  for  the  payment  of  his  just  debts,  the 

^^ies  bequeathed  in   and  by  his   last  will,  and  charges. 

^^^  ']&  no  distinction  in  these  Acts  between  pecuniary  lega- 

^'^  and  legacies  charged  upon  land ;  none  between  wills  suffi- 

^^fiDt  as  the  law  then  was,  to  pass  personal  property,  and 

^^Is  executed  so  as  to  pass  real  estate;  and  no  distinction 

^Aer  between  debts  and  legacies,  so  that  both  Acts  must 

^  I'egarded  as  inartificially  and  carelessly  drawn. 

The  essential  features  of  our  Act,  with  some  changes  in 
tie  mode  of  procedure,  remained  until  the  revision  of  1851 ; 
but  in  Massachusetts,  their  Acts  were  largely  modified  in 
1^36,  and  some  of  their  modifications  we  adopted  in  1851, 
^hile  there  are  peculiarities  in  their  system,  which  we  have 
never  incorporated  into  ours. 


In  1817,  a  question  came  before  their  Supreme  Court,  as 
it  is  reported  in  Winslow's  Case,  14  Mass.  422,  upon  the  re- 
ception of  a  codicil  not  duly  executed  to  a  will,  which  was  so 
executed,  and  the  true  construction  of  the  Act  of  1783,  chap. 
32,  came  under  review,  and  the  Court  then  held  that  the  stat- 
ue would  be  fully  satisfied,  if  its  provisions  (that  is,  its  pro- 
^Micms  for  the  sale  of  the  deceased's  real  estate) ,  were  confined 
to  such  l^acies  as  were  by  law  payable  out  of  the  real  estate ; 
,      ^^t  ig,  to   such   legacies  as   were   expressly   or   impliedly 
jr     ^liarged  on  the  real  estate.    This  is  the  case,  said  the  Court, 
I     with  all  legacies  given  in  a  will  which  is  executed  in  the  man- 
l     T^^  prescribed  for  devising  real  estate;  and  this  being  the 
K    case  which  would  most  commonly  occur,  the  Court  presumed 
»    ftat  Bnch  must  have  been  the  view  of  the  legislature  ih  pass- 
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1861.       ing  the  statute  of  1783.    They  gave  no  opinion  whether 
inReEftUteof  wiU  in  the  particular  case  created  a  virtual  charge  on 
land,  for  the  legacies  therein  bequeathed ;  but  they  laid  d( 
a  rule  of  construction,  which  their  Legislature  adopted 
1836  by  the  20th  sec.  of  chap.  71,  of  their  Revised  Statu 
and  which  is  conformable  to  English  precedents,  requii 
every  will  that  charges  legacies  upon  land  to  be  executec 
the  form  necessary  before  the  Act  1  Vict,  to  pass  real  eat 
The  rule  is  so  laid  down  in  Roper  oil  Legacies  685,  and  in 
still  abler  work  of  Mr.  Preston,  fol.  19.    *^  If  the  produce 
"  real  estate  is  to  be  disposed  of,"  says  Lord  Eldon,  6  Ves.  I 
**  you  must  shew  an  instrument  in  eflfect  executed  by 
"  testator  in  the  presence  of  three  witnesses,  and  evident 
**  from  its  own  contents  that  it  is  so." 

So  also  the  Massachusetts  statutes,  chap.  62,  section  30, 
troduee  a  new  rule  founded  on  the  two  cases  I  have  c 
from  6  Mass,  and  3  Johns,  Chanc,  Rep.,  and  which  our  le 
lature  closely  followed  in  the  Act  of  1842,  sec.  34,  and  in 
18,  of  chap.  130,  which  we  are  now  considering.    We  1 
incorporated    into    our   law,  unconsciously  it   may    be, 
wisely,  the  substance  of  these  two  decisions  of  Chief  Jus 
Parsons  and  Chancellor  Kent,  two  of  the  ablest  lawvers 
have  adorned  the  judicature  of  the  neighboring  States. 

We  retained,  however,  one  and  the  same  provision  for 
payment  of  debts  and  legacies,  putting  them  apparently 
tlie  same  footing,  :and  creating  a  confusion  of  idea  wl 
the  Massachusetts  Legislature  has  escaped,  by  treating  t 
in  separate  sections. 

There  is  in  truth  an  obvious  and  wide  distinction  betv 
debts  and  legacies,  which  must  never  be  lost  sight  of  in 
construction  of  our  Act,  as  it  is  constantly  maintained  in 
construction  of  wills.  "  The  Court,"  says  Roper,  "  mus 
"convinced  of  the  intent  of  the  testator  to  charge  the 
^*  fund  with  legacies.  These  are  purely  voluntary,  ^ 
^^  there  is  a  moral  obligation  to  pay  debts."  Roper  on  L 
cles.  G82. 
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• 

In  Kig^*^^»  V.  Eightley,  2  Ves.  Jimr.  331,  Lord  Alvanley       1861 

rau\ :— "  ^^^cies  do  not  stand  in  the  same  place  as  debts,  in  Re  Esute  of 

^TY\e  pti^caple  is  perfectly  different, — ^the  one  being  purely 

"•  xoluntaTV,  the  other  obligatory.     In  directing  his  debtB  to 

"  be  paid,  a.  testator  is  supposed  to  do  that  which  conscience 

"  obliges  hitn  to  do,  but  the  same  principle  will  not  apply  to 
"  legacies." 

Lonl  Manners  in  approving  of  this  passage  said  in  1  Dow 
d  Cl/irk%  373^  ^^  ^  Y^Q  gi^P^  i^  ^as  an  obiter  dictum  and  not 
a  aecisiotx^  |,nl;  gyg^  j^  ^jj^t  view  it  was  very  strong. 

It  r^Uires  indeed  no  authority  to  convince  us  in  this  very 

case,  h^^  wide  a  difference  there  would  have  been,  had  the 

cUiroants  been  creditors  and  not  legatees,  and  that  it  is  im- 

^ib\e  on  any  principle  of  equity  to  apply  the  same  rule  to 

legacie*  and  debts.     That  they  are  put  on  the  same  footing 

m  the  13th  and  18th  sections  of  our  law  proves  only  the 

absence  of  due  thought  in  preparing  both  sections,  and  the 

absolute  necessity  of  separating  the  consideration  of  the  two 

according  to  their  several  natures.     Neither  section  has  been 

^^  object  of  judicial  inquiry  in  this  Court,  and  we  must 

"«7?e  their  meaning  chiefly  from  the  decisions  of  the  Courts 

^  ^04$achusetts. 

^^  ^as  assumed  at  the  argument  that  the  discretion  of  the 
***^e  of  Probate  in  the  13th  section  was  limited  to  his  grant- 
^  ^  license  for  the  sale  of  the  whole,  or  only  a  part  of  the 
^tate,  and  it  is  one  of  the  grounds  of  appeal  that  the  Judge, 
^'^  Infusing  to  grant  a  license  at  all,  acted  in  direct  violation 
^1  the  law,  and  infringed  upon  the  right  of  the  executors. 
'*^t  it  ig  obvious  that  the  Judge  has  a  much  larger  discretion 
™ii  'vould  appear  at  first  sight,  and  while  he  must  exercise 
rt»  of  coarse,  wisely,  and  subject  to  appeal,  he  has  still  the 
p^^T  which  he  has  used  in  this  decree.  The  executor  ap- 
^yin^  may  have  wasted  the  personalty,  and  recourso  as 
sthim  should  be  first  had;  the  debts,  for  the  payment 
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1 861.       of  which  the  license  is  sought,  may  have  been  barred  by  tl 
inReEsuteof  Statute  of  Limitations,  or  secured  by  mortgage,  or  recove 

McKay. 

able  out  of  other  funds,  in  all  of  which  and  many  analogoi 
cases  the  license  ought  not  to  be  granted  to  the  injury  of  tl 
heir.  These  instances  are  given  in  13  Mass,  162 ;  15  Mas 
58,  and  in  the  case  of  Livermore  v.  Haven,  23  Pick  11) 
where  the  rule  is  laid  down  by  Chief  Justice  Shaw  as  c 
familiar  use,  and  the  discretion  of  the  Supreme  Court  i 
withhold  the  license  is  broadly  asserted.  "It  is  to  be  d( 
cidod,"  said  he,  "  upon  equitable  principles,  regard  being  ha 
"to  all  the  circumstances  of  the  case,"  and  in  the  case  i 
hand,  where  the  creditors  had  failed  through  their  own  hch 
to  obtain  payment  of  their  debts,  out  of  funds  applicable  1 
the  purpose  in  another  State,  the  license  was  refused. 

The  provisions  of  the  18th  section  of  ch.  130  are  derive 
from  the  34th  sec.  of  our  Act  of  1842,  5  Vict,  ch.  22,  whii 
was  borrowed  from  the  Massachusetts  law,  as  alreadv  state 
and  is  in  the  same  language,  adding,  however,  legacies  ai 
expenses  to  debts.  Xow,  whatever  may  be  the  true  eonstru 
tion  of  this  section  as  we  have  framed  it,  and  it  is  not  eai 
to  give  it  a  consistent  and  sound  construction,  it  would  be  h 
much  to  infer,  that  the  heir-at-law  is  to  be  disinherited  bv 
sale  in  favor  of  legatees,  having  no  specific  lien  or  charge  : 
the  will,  and  where  it  plainly  appears  that  a  different  a 
rangement  of  the  assets  for  the  payment  both  of  debts  si 
legacies   was  intended  by  the  testator. 

The  personal  estate  is  the  fund  of  which  legacies  are  prir 
arily  payable,  and  this  maxim  holds  good  in  every  case  whe 
there  is  not  an  express  provision  or  necessary  implication 
the  contrary. 

A  second  maxim  invests  every  testator  in  modem  tim 
with  the  absolute  and  uncontrolled  disposition  of  his  estal 
su])ject  only  to  the  claim  of  his  widow  for  dower,  to  the  pa 
ment  of  debts,  and  to  the  effect  of  any  binding  obligation 
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wflixi^d.   ^^^  law  is  different  in  France,  in  Scotlandy  and  in       1861, 
,^et  covsxv^^  equally  advanced  in  the  race  of  civilization ;  in  Re  Estate  of 
Vit  the  English  rule,  as  it  has  long  been  settled,  obtains  here, 
md  m\iiftS>tate  of  Massachusetts  also  it  is  asserted  by  Judge 
gfory.mtiie  case  of  Gardner  v.  Gardner,  3  Mason  217. 

Captain  McKay y  the  testator,  exerted  that  power  in  the  dis- 
porition,  both  of  his  real  estate,  and  of  what  he  must  have 
issTuned  to  be  his  personalty.  His  avowed  objects  may  have 
bttn  defeated  by  the  mode  of  execution,  or  the  insuBBciency 
^^  the  personal  estate;  but  his  intention  was  clear,  and  that 
^tention,  I  think,  must  prevail  for  the  protection  of  the  \ 
^  at  law. 

^  at  the  present  day.  the  construction  relied  upon  by  the 

^tees  be  sound,  it  must  have  been  equally  so  in  the  interval 

^^een  the  year  1768  and  the  year  1840,  when  the  present 

^^  of  wills  founded  on  the  1  Vict,  was  passed.    In  that  long 

P^^iod,  a  will  of  personalt}',  and  giving  pecuniary  legacies, 

^^s  valid  in  this  Province,  though  executed  with  none  of  the 

formalities  which  guarded  the  devise  of  real  estate.     But  it 

"^^1  hardly  be  contended  that  such  a  will,  wholly  inoperative 

•€*Hist  the  heir,  by  means  of  a  direct  devise,  could  deprive 

tim  of  his  lands  indirectly  by  means  of  a  license  for  the  sale 

of  these  same  lands  to  pay  pecuniary  legacies.    This  objec- 

*on  was  urged  on  the  counsel  of  the  appellants  at  the  hear- 

^^  and  they  were  unable  to  answer  it,  nor  is  it  possible  to 

*^^?est  any  answer  that  is  satisfactory. 

^ota  rt  perspeda,  therefore,  I  am  of  opinion,  that  the  decree 
^*  '^ght,  and  that  this  appeal  should  be  dismissed  with  costs. 

Buss,  J.    I  think  the   view   of   the    Provincial  Statute 
Jchap.  130  of  the  Revised  Statutes  of  1858),  taken  by  the 
Judge  of  Probate  for  the  county  of  Hants,  was  a  cor- 
oiie. 

"IS^^  power  invested  in  the  Judge  of  Prolate,  by  the  13th 
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1861        gee.  of  this  Statute,  may  be  traced  back  to  one  of  the  fii 
inReEiUteof  acts  of  the  Legislature  of  the  Province  (32  (ho.  2,  ch.  1 

McKay.  °  ^  ^ 

sec.  19),  by  which  it  was  enacted,  that,  when  the  person 
assets  should  be  deficient  for  the  payment  of  any  debts  • 
legacies,  and  it  should  be  found  necessary  by  any  execnt 
or  administrator,  to  make  sale  of  any  part  of  the  real  esta 
of  the  deceased,  for  the  payment  of  any  debts  or  legacies,  1 
was  to  apply  to  the  General  Assembly  to  grant  a  license  fi 
such  sale.  This  power  was  very  soon  after,  by  the  Statu 
34  Geo.  2,  chap.  5,  vested  in  the  Governor  and  Council,  ii 
stead  of  the  General  Assembly,  as  a  more  fit  and  conveniei 
tribunal  for  the  exercise  of  it,  and  was  subsequently  agai 
transferred  to  the  Judge  of  Probate,  as  it  now  remains,  undi 
chap.  130  of  the  last  Revised  Statutes.  When  the  earliest  ( 
these  Acts  was  passed,  the  real  estate  was  liable  for  the  debi 
of  the  owner,  and  so  necessarily  became  assets  after  his  deat 
in  the  hands  of  his  executor  or  administrator  for  that  pui 
pose.  Indeed,  by  the  Statute  of  the  Imperial  Parliament, 
Geo.  2,  chap.  7,  all  lands  in  the  plantations  were  express) 
made  assets  for  the  satisfaction  of  debts  due  by  bond  an 
other  specialties. 

The  Provincial  Act.  32  Oeo.  2,  ch.  11,  sec.  19,  recogni 
ing  this  liability,  only  pointed  out  a  new  mode  in  the  settl 
ment  of  the  estates  of  deceased  persons,  by  which  the  rej 
estate  might  be  sold  for  that  purpose;  that  is,  it  provided  f< 
the  granting  of  a  license  for  the  sale  of  such  real  estat 
instead  of  compelling  parties  to  resort  to  the  ordinary  tr 
bunals  of  law  to  effect  that  purpose.  In  like  manner,  as 
conceive,  with  respect  to  the  sale  of  real  estate  for  the  pa; 
mcnt  of  legacies,  tlie  statute  was  intended  merely  to  provi( 
a  more  expeditious  and  less  expensive  way  of  making  it  appl 
cable  for  that  ])urpose,  whenever  it  was  then  already  liab 
under  the  law  for  the  payment  of  legacies.  This  is  all  th; 
the  statute  now  in  force  could  have  meant.  It  never  con 
have  been  the  intention  of  the  Legislature,  in  so  indirect 
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^cxi^X',  to  make  the  real  estate  of  a  testator  liable  for  the       1861. 
B^tnent  of  the  legacies  given  by  his  will,  when  he  has  himself  in  Re  Estate  oi 

_  ^  AlCxVAY* 

oS  ^^^t  will  evinced  no  intention  of  making  it  so  liable. 

T^at  liability  I  consider  to  have  been  left  by  the  Statute 
ya^  as  it  was.  It  only  provided  this  more  easy  mode  of  en- 
abling the  execntor  to  apply  it  to  that  purpose,  where  it  was 
Jteady  so  applicable.  This  seems  to  me  the  whole  object  and 
effect  of  the  two  sections  (13  and  18)  of  this  Statute,  and  we 
shall  satisfy  the  whole  language  and  requirements  of  these 
by  this  construction,  as  was  said  by  Jackson,  J.,  ex  parte 
FtWoff,  14  Mass.  Eep.  422,  in  reference  to  the  Statute  of 
Umachusetts,  which  was  similar  in  this  respect  to  our  own. 

ft 

The  18th  section  appears  to  me  necessarily  to  require  such  a 
wnstniction.  It  directs  that  the  undevised  real  estate  shall 
fct  be  sold,  for  the  payment  of  debts  and  legacies,  where  the 
personal  estate  is  insufficient;  which  very  plainly  implies 
that,  if  the  undevised  real  estate  should  also  be  insufficient, 
^  the  real  estate  which  was  devised  should  also  be  sold 
fe  their  payment,  or  otherwise  there  would  be  no  meaning 
in  the  word  ''first.'' 

But  it  would  break  in  upon  all  principle,  in  a  very  extra- 
ordinary degree,  if  the  real  estate  which  had  been  devised 
to  one  should  be  sold  for  the  payment  of  a  legacy  given  to 
bother;  unless  the  testator  had  clearlv  shewn  such  to  have 
h^  his  intention. 

Another  and  more  restricted  interpretation  of  this  section 
^^  obviously,  then,  be  sought  for,  and  all  difficulty  will  be 
'^o^ed,  if  this  section  be  taken  in  connection  with  the  13th 
*<*on,  read  as  I  understand  it.  The  power  of  selling  the 
^  estate,  for  the  payment  of  legacies,  will  then  be  applic- 
*"•  to  those  cases  where  it  has  been  expressly  made  charge- 
*e  with  them,  or  can  be  so  gathered  from  the  will ;  and 
*^  too,  the  undevised  lands  must  first  be  sold,  before  a 
can  be  had  to  the  devised  portion  of  the  testator's  real 
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1861.       estate.     Now,  that  the  real  estate  here,  putting  this  statu! 
In  Be  Estate  of  aside,  would  uot  be  liable  for  the  payment  of  the  legaci 
given  by  the  will.  I  cannot  entertain  a  doubt,  nor  do  I  thi 
the  learned  counsel  for  the  legatees  ventured  to  contend  it. 

However  far  the  Court  of  Equity  may  have  gone,  in  co: 
polling  creditors  to  obtain  payment  of  their  debts  out  of 
real  estate,  in  order  that  the  legatees  may  have  a  fund  whi 
will  satisf v  tlioir  claims,  too ;  it  has  never  been  held  that  tl^^ 

f  7  7 

real  estate  could  be  directly  applied  to  satisfy  the  legaci 
On  the  contrary,  it  is  because  that  cannot  be  done,  that  tb 
creditors  who  can  resort  to  the  real  estate,  are  compelled 
do  so,  in  order  to  let  in  the  legatees. 

It  would  be  going  far  beyond  this,  if  the  Judge  of  PrdbaU 
had  the  power  of  ordering  the  sale  of  land  to  satisfy  the 
legacies.  He  would  then  possess  a  power  much  more  exten- 
sive in  principle,  than  any  Court  of  Equity  can  exerciBe. 
But,  as  T  have  said,  it  is  clear  that  the  real  estate  here  is  not 
liable  to  the  payment  of  these  legacies. 

.  Legacies  are  primarily  payable  out  of  the  personal  estate 
of  the  testator,  and  onlv  out  of  the  real  estate,  when  that  is 
made  chargeable  with  them,  or  it  can  fairly  be  implied,  that 
such  was  the  testators  intention.  Here  there  is  nothing 
from  which  such  an  intention  can  be  gathered.  On  the  con- 
trarv,  there  is  much  to  shew  that  this  was  not  intended  hv 
him.  Tn  the  first  place,  he  has  devised  his  real  estate  abso- 
lutely unfettered  with  any  such  obligation;  and  though  this 
devise  cannot  take  ofToct  from  an  informalitv  in  the  execu- 
tion of  the  will,  it  shews,  at  all  events,  just  as  clearly  the 
intention  of  the  testator;  and  now  descending  to  the  heiw- 
at-law,  it  is  equally  free  from  any  such  burthen.  But-  the 
subsequent  clauses  of  the  will  lead  to  the  same  conclusion. 
The  testator,  it  is  true,  in  giving  these  legacies,  makes  use 
of  the  words :  " I  give  and  devise^^ — ^the  last  term  being  in 
strictness  applicable  to  real  estate.    It  is  obvious,  however, 


^ 
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irboti  vfe^ook  to  the  residuary  clause,  that  the  testator  could       1861. 

not  ha^c  TJt^eant  to  use  it  in  that  sense ;  but  that  the  legacies  in  Re  Estate  of 

were,  in  the  strictest  meanings  bequests,  and  were  intended  to 

be  payable  out  of  the  testator's  monies,  which  he  supposed 

to  be  over  and  above  sufficient  for  that  purpose ;  for  he  further 

wills  and  devises  (using,  as  it  will  be  seen,  the  same  term, 

when  he  certainly  could  only  have  used  it  in  reference  to  the 

personaltr) :    "  I  will  and  devise,  that  the  residue  of  my 

*•  monies,  after  payment  of  my  debts  and  the  aforesaid  lega- 

"  cies,  be  equally  divided  among  all  the  legatees  before  men- 

-  tioned,"  4c. 

I  think,  therefore,  that  this  was  not  a  case  in  which  the 

legatees  could  claim  to  have  their  several  legacies  satisfied 

out  of  the  real  estate  of  the  testator;  and  that  consequently 

the  Judge  of  Probate  had  no  authority  given  him  under  the 

Statute,  to  grant  a  license  to  sell  such  real  estate  in  this  case. 

Hi5  decision  was,  therefore,  right,  and  this  appeal  from  it 

must  he  dismissed  with  costs. 

DoDD,  J.,  and  DesBarres,  J..*  concurred. 

Appeal  dismissed  with  costs. 

Proctor  for  appellants  (executors),  J.  Vf\  Ritchie,  Q.C. 
•  Wilkins.  J.,  was  the  respondent  in  the  cause. 
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The  Judges  who  usually  sat  in  Banco  in  this  Term,  wei 

Young,  C.J.  DesBakbes,  J. 

Bliss,  J.  Wilkins,  J. 

DODD,  J. 

CAHOON  ET  AL.  versus  MOREOW. 

The  title  to  a  British  ship  is  not  affected  by  the  delivery  of  a 
of  execution  to  the  sheriff  against  the  o^wner  of  the  ship. 

Nothing   will   affect  such   title   except   registry,   as   required  by  Un 
Merchant  Shipping  Act  of  1851. 

Semble,  A  writ  cannot  be  amended  on  trial  by  the  addition  of  a  ne 
plaintiff,  without  such  plaintiff's  consent. 

TROVER  for  a  ship,  tried  before  his  Lordship  tlie  Chief 
Justice,  at  Halifax,  in  the  October  Sittings,  1860,  and 
verdict  for  defendant.  A  RuU  Nisi  had  been  granted  to  set 
aside  the  verdict,  and  for  a  new  trial,  which  was  argued  in 
Michaelmas  Term  last  by  J.  W.  Johnston,  junior,  and  J".  W. 
Johnston,  senior,  Q.C.,  for  plaintiff,  and  the  Solicitor  OenertU 
and  J.  W,  Ritchie,  Q.C.,  for  the  defendant. 

All  the  material  facts  are  fully  set  out  in  the  judgment 
of  his  Lordship  the  Chief  Justice, 

The  Court  now  gave  judgment. 

Young,  C.J.  This  was  an  action  combining  comits  in  the 
nature  of  trespass  and  trover  against  the  defendant,  for  the 
brig  Jerome,  which  was  registered  22nd  July,  1854,  in  the 


XXVI.   VICTORIA.  149 

jiAme^  of  John  Morin,  Edward  Cahoon,  and  Ebenezer  Cahoon.       1862 
These  parties  were  indebted  to  the  defendants  firm,  in  a  bal-  CAHooNetai. 
,     me  of  eight  hundred  and  ninety  pounds,  for  outfits  and     Morrow. 
advances  on  the  vessel,  up  to  November,  1856,  and  had  given 
two  promissory  notes  for  six  hundred  and  twenty  pounds, 
fifteen  shillings,  and  six  pence,  and  two  hundred  and  fifty 
jKnindN  eight  shillings  and  six  pence,  respectively,  then  over- 
due and  held  bv  said  firm.    Thev  also  owed  Mr.  Miiir,  one  of 
the  plaintiffs,  between  six  hundred  and  seven  hundred  pounds, 
a  considerable  part  of  which  was  for  the  same  vessel.     Stairs, 
Son  (f-  }[ arrow  and  Muir,  at  first  tried  to  secure  themselves 
jointly;  but  in  December,  1856,  this  purpose  was  mutually 
abandoned,  and  the  two  parties  looked,  each  of  them  exclu- 
sively, to  their  own  protection.      In    December,    1856,    the 
Jerome  was  stranded  near  New  York,  Edward  Cahoon,  one  of 
the  registered  owners,  being  on  board ;  and  on  the  news  of 
thi^  disaster  reaching  Port  Medway,  the  home  of  the  owners, 
it  was  agreed  that  Eldred  Cahoon,  Asa  Morin,  junior,  and 
John  Xorrisy  three  of  the  plaintiffs,  should  advance  five  hun- 
dred pounds  to  be  remitted  to  Edward  Cahoon,  towards  the 
refitting  of  the  brig,  and  that  a  bill  of  sale  should  be  given 
for  their  security.     It  was  also  agreed  that  the  bill  of  sale 
should  comprehend  a  security  for  Mr.  Muir,  though,  at  that 
time,  without  his  knowledge  or  assent.     The  first  bill  of  sale 
in  eridence  was  accordingly  executed  on  the  27th  December, 
lS56,  by  which  John  Morin  and  Ebenezer  Cahoon,  two  of  the 
re^stered  owners,  transferred  to  the  four  plaintiffs  42  shares, 
^  wit:  to  Eldred  Cahoon,    11    shares;    to    Asa    Morin,  10 
ibares;  to  John  N orris,  10  shares,  and  to  ^Yilliam  Muir,  11 
bares,  in  the  brig  Jerome.    In  consequence  of  Mr.  Muir^s 
"gidt-nce  at  ShMume,  the  declarations  by  him  and  the  other 
utic  r  under  the  Registry  Act,  were  not  completed  and  filed 
B  the  3d  January,  1857,  when  the  bill  of  sale  was  duly 
dered  at  Liverpool,  being  the  port  of  registry.     Mr.  Muir, 
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1862.       by  making  the  declaration  in  terms  of  the  Act,  adopted 
c'AHooN  et  ai.  bill  of  Bale,  and  claimed  to  be  part  owner  of  11  shares. 

V. 

Morrow. 

In  the  meanwhile,  the  brig  had  been  brought  to  New  Ta 
and  put  into  the  hands  of  the  resident  agents  of  Stairs,  Son 
Morrow,  who  advanced  on  their  credit  or  at  their  request  t 
thousand  four  hundred  and  sixty  dollars  for  repairs  on  ^ 
ship,  and  took  a  bottomry  bond  therefor,  which  was  also 
evidence.  Stairs,  Son  &  Morrow  likewise  forwarded  to  tli. 
agents  the  two  promissory  notes  of  the  registered  owners,  m 
on  the  30th  December,  1856,  took  out  a  summons  thereon 
Neu^  York  against  the  three  parties  thereto,  and  on  the  3 1 
December  levied  an  attachment  on  the  brig.  The  summc 
was  served  on  Edward  Cahoon  personally,  on  the  day  it  ^ 
issued,  and  copies  were  sent  on  the  2nd  January^  1857, 
post  to  the  two  other  defendants  therein.  The  summc 
comprehended  the  complaint  or  grounds  of  action,  and  a  ■ 
tice  thereof  was  published  for  six  weeks  successively  in  t 
of  the  New  York  papers.  No  appearance  having  been  put 
the  action  was  referred  to  a  master,  and  on  his  report  jnc 
ment  was  signed  March  12th,  1857,  for  three  thousand  vd 
hundred  and  forty-four  dollars  and  thirty-three  cents  des 
and  four  hundred  and  fifty-three  dollars  and  ten  cents  cos 
as;  appears  by  the  record.  Execution  issued  on  the  saa 
day,  and  on  the  19th  March  the  Sheriff  executed  a  bill 
sale  to  the  defendant  reciting  the  attachment  and  executic 
a  sale  of  the  brig  thereunder  at  public  vendue,  and  the  pu 
chase  by  the  defendant  for  the  sum  of  six  hundred  and  fii 
dollars,  '*  subject  to  the  payment  of  all  liens  and  incos 
"brances  thereon."  This  bill  of  sale  describes  the  vessel 
in  the  original  certificate,  and  professes  to  convey  all  the  rig. 
and  interest  of  the  three  owners,  of  which  they  were  seised  \ 
possessed  on  the  31st  December,  1856,  but  has  no  reference  ' 
the  bill  of  sale  of  27th  December,  nor  to  the  subsequent  bill  < 
sale  which  I  will  presently  mention. 

Edward  Cahoon  having  returned  to  Nova  ScoHa  on  tl 
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27th  January,  1857,  executed  a  bill  of  sale  to  William  Muir       1862. 

of  twenty-two  shares,  which  was  entered  on  the  same  day.  cahoon  et  ai. 

There  was  no  proof  of  the  bill  of  sale  to  the  defendant  having    Morrow. 

been  registered,  but  it  was  admitted  at  the  trial  that  he  had 

become  the  registered  owner,  his  firm  being  the  real  defen- 
dants, and  the  legal  rights  of  the  plaintiffs  being  reserved 
for  adjudication  in  this  suit.  It  was  in  proof  that  the  notice 
of  the  attachment  having  been  received  before  the  five  hun- 
dred pounds  had  been  sent,  the  three  parties  plaintiff,  who 
were  to  have  advanced  it,  applied  the  money  to'other  uses, 
and  in  point  of  fact  paid  nothing,  and  ceased  to  have  any 
real  interest  under  the  first  bill  of  sale  of  27th  December. 

"In  February/^  said  Mr.  Thomas  JoTmston,  one  of  the 
plaintiff's  witnesses,  ^Hhe  Cahoons  told  me  the  money  had 
"gone  no  further  than  Halifax  on  account  of  the  attach- 
"ment.  and  they  were  holding  on  to  the  first  bill  of  sale  for 
"the  security  of  Mr.  Muir,  and  for  his  benefit."  In  Janu- 
ary. 1857,  the  advances  and  claims  on  the  brig  by  Stairs,  Son 
A  Morrow  had  swelled  to  one  thousand  five  hundred  and  nine- 
teen pounds,  exceeding  what  she  was  then  worth,  and  I 
directed  the  jury  at  the  trial,  and  am  still  of  opinion  that  the 
value  of  the  vessel  as  she  lay  after  the  wreck,  and  before  the 
expenditure  of  the  amount  in  the  bottomry  bond,  should  be 
taken  at  the  fix  hundred  and  fifty  dollars  for  which  she  was 
soW  bv  the  Sheriff. 

On  this  state  of  facts  it  will  be  perceived  that  Mr.  Muir 
^^'^i^s  the  whole  of  the  ship  under  three  titles :  fipst,  as  owner 
of  eleven  shares,  representing  in  fact  one-sixth  part  under 
the  bill  of  sale  of  27th  December,  1856;  second,  as  the  cestui 
P^  trust,  or  owner,  under  the  other  plaintiffs,  in  whose  name 
"^  sues,  of  thirty-one  shares,  representing  one-half  under 
™^«aine  bill  of  sale;  and  third,  as  owner  of  the  remaining 
■  **^ty.two  shares  under  the  bill  of  sale  of  27th  January, 

v*'''W,  as  regards  the  second  of  these  titles,  we  may  at  once 
pV**^  of  it.     It  la  obvious,  that  at  the  making  of  the  bill 

.  i  ■ 
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1862.  of  sale  of  27th  December,  no  trust  for  Mr.  Muir  was 
CAHooNetai.  contemplated;  there  is  no  grant  or  assignment  of  tniff 
Morrow,  writing,  or  otherwise;  the  three  parties,  if  they  could  m 
tain  an  action,  must  maintain  it  in  their  own  right;  and 
case  where  it  is  admitted  they  have  no  beneficial  interest, 
are  contending  against  the  bona  fide  possession  of  the  de 
dant  and  his  partners,  it  would  be  contrary  to  the  first  p 
ciples  which  obtain  in  this  Court,  combining  as  it  does  eq 
and  common  law  jurisdiction,  and  looking  to  the  substj 
and  the  elkence  of  things,  that  these  three  plaintiffs  sh( 
prevail.  As  respects  one-half  the  vessel,  therefore,  at 
events,  the  defendant's  title  cannot  be  assailed  in  this  ad 
On  the  other  hand,  I  would  discard  the  objection  that 
Muir.  being  part  owner  with  the  defendant,  cannot  main 
trover  against  him.  If  he  cannot,  it  is  diflBcult  to  say  \ 
remedy  the  law  allows  him,  supposing  him  to  be  in  the  ri 
and  as  it  is  plain  that  both  parties  in  this  case  claim 
whole  ship,  and  neither  of  them  recognizes  the  other  as 
owner,  so  highly  technical  an  objection,  I  think,  even  i 
were  sound  in  itself,  would  not  apply.  Another  diffici 
however,  deserving  a  more  minute  examination,  arose  at 
trial. 

The  bill  of  sale  of  27th  December,  was  made  to  El 
Cahoon  and  the  three  others  therein,  but  by  mistake 
action  was  brought,  and  all  the  proceedings  conducted  in 
names  of  Edward  Cahoon  and  the  three  others,  so  that 
of  tlie  four  parties  claiming  to  be  entitled,  was  not  on 
record.  ^Ir.  Johnston  thereupon  moved  to  amend  all  the 
ceedings  by  substituting  Eldred  for  Edward;  and  I  gra 
tlio  motion,  resening  tlie  question  of  the  amendment,  t 
went  further  than  any  precedent  I  was  acquainted  with 
the  full  Bench.  The  defendant  having  obtained  a  ver 
this  point  has  not  the  same  bearing,  as  if  the  verdict  had 
the  other  way:  but  it  is  still  contended,  by  the  defend 
counsel,  that  such  an  amendment  is  not  within  the  pow< 
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this  Court,  and  the  record  being  thus  hopelessly  defective,       1862. 

that  it  would  be  in  vain  to  grant  the  plaintiffs  a  new  trial,  cahoon  et  ai. 

A  new  party,  it  was  said,  could  not  be  added,  so  as  to  make,    morrow 

in  effect,  a  new  action;  and  the  case  of  Doe  e.  d,,  Wilton  v. 

M.  13  C.  B.  329  &  14  Law  &  Eq.  Rep.  9  R.  255,  was  cited, 

there  an  ejectment  was  brought  on  a  joint  demise  by  H,  W. 

i  ilary,  his  wife,  and  the  proof  was,  that  the  property  had 

been  devised  to  H,  TF.,  in  trust  for  the  sole  and  separate  use 

of  the  wife.    The  Judge  who  tried  the  cause,  declined  to  allow 

the  declaration  to  be  amended,  by  striking  out  the  name  of 

tile  wife,  and  the  Court  decided  that  the  amendment  was 

properly  refused. 

But  this  decision  proceeded  on  the  English  Statute  3  &  4 

^iC.  4,  chap.  42,  sec.  23,  while  the  Common  Law  Procedure 

Act  of  1852,  sec.  222,  of  which  the  133rd  sec.  of  our  Practice 

Act  is  almost  a  literal  transcript,  goes  much  further.     The 

I     eitffit  and  meaning  of  this  section  have  been  examined  in 

^0  Tery  recent  decisions,  neither  of  which  was  known  to  us 

« the  argument.     The  first  is,  that  of  Blake  v.  Done,  in  the 

Common  Pleas,  5  L.  T.  Rep.  N.  S.,  429,  which  was  the  case 

^'^  ejectment  brought  in  the  name  of  a  plaintiff,  who  was  a 

Wtft  que  trust  having  an  equitable  estate  only,  and,  there- 

^*  ^ocapable  of  maintaining  the  action  at  common  law. 

'Je  trial,  the  Judge  allowed  the  proceedings  to  be  amend- 

.*   '    adding  the  names  of  the  two  trustees  as  plaintiffs, 

^a^J   the  legal  estate,  and  the  Court  of  Exchequer  held 

'^^    amendment  was  right.     The  counsel  for  the  defen- 

^^>^  tended,  just  as  the  counsel  did  in  this  case,  that  the 

^^^  <^n  "  in  the  existing  suit  ^^  was  inconsistent  with  any 

*^^^^  ^ndmont,  that  a  suit  meant  an  action  brought  by 

'      ^:»    and  if  you  made  any  alteration  by  introducing  any- 

_  ^^"^  as  plaintiff  or  defendant,  it  was  not  the  same  suit. 

appeared  to  the  Chief  Baron  "not  a  sensible  and 

view  of  the  subject,  but  a  purely  technical  one.  * 

^  **^S^^ie88ion  "in  the  existing  suit*'  in  his  view  meant 


({ 
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1862.      nothing  more  than  this,  "  without  bringing  another  acti 
CAHooNetfti.  that  is,  that  yon  may  take  the  record  in  the  existing  £ 
Morrow,     and  you  may  shape  it  and  alter  it,  adding  or  taking  bl 
plaintiff  or  defendant,  or  make  any  alteration  in  the  pl^ 
ings. 

The  object  is  to  meet  the  justice  of  the  ease  between 
parties  upon  that  bit  of  parchment.     The  word  "existir 
merely  means  the  parchment  which  is  there,  stating  whc 
the  plaintiff  and  who  the  defendant,  and  that  is  the  causi 
action.     "  I  do  not  think,'^  said  WtWe,  B.,  "  that  an  Act 
"Parliament  of  the  remedial  nature  of  the  Common  I 
Procedure  Act  is  to  be  dealt  with  in  any  such  critical  ^ 
as  we  have  been  invited  to  deal  with  it,  and  I  am  my 
very  glad  that  the  Court  has,  in  construing  these  valui 
powers,  given  a  broad  and   liberal  interpretation   to 
powers,  which  the  Legislature  intended  to  confide  to 
"  for  the  purpose  of  advancing  justice  between  the  parti 
In  this  case.  I  observe  that  Baron  Bramwell  pursued  the  si 
course  which  T  adopted  on  the  trial  here, — that  is,  with 
determining  the  matter,  as  perhaps  he  had  a  right  to 
he  allowed  the  amendment,  that  the  Court  might  have 
opportunity  of  reviewing  his  decision. 

This  case,  however,  has  itself  been  reviewed  in  the  i 
later  one  of  Garrard  v.  Gnbilei,  5  L.  T.  Eep.  K  S.  609, 
fore  the  Common  Pleas.  This  was  an  action  against 
husband  for  goods  sold  to  the  wife  before  marriage,  in  wl 
the  wife  ought  to  have  been  joined  as  a  co-defendant, 
the  Judfro  at  the  trial  having  allowed  the  plaintiff  to  anc 
the  record  by  adding  her  name,  the  Judge  concurred  ' 
the  rest  of  the  Court  in  holding,  after  th^  case  had  1 
argued,  that  the  amenclment  ought  not  to  have  been  alio 
and  the  plaintiff  became  non-suit.  The  case  of  Blak 
Done,  which  I  have  just  cited,  was  held  not  to  apply,  bee 
that  was  an  action  of  ejectment,  which  the  Court  has  al 
considered  a  creature  of  its  own,  and  has  treated  it  as 
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to  meet  the  equity  of  the  case.     "We  must  see/'  said  Erie,       1862. 
CJ..  "whether  the  legislature  intended  to  give  powers  to  cahoon et  ai. 

V. 

"add  a  party  at  the  time  of  the  trial;  no  notice  has  been     morrow. 

"given  to  the  party  nor  any  consent  obtained  from  her,  and 

"if  it  were  not  for  the  fact  of  her  being  the  wife  of  the  de- 

''fendant.  it  would  be  a  glaring  piece  of  injustice  to  bring 

^'m  a  stranger  at  that  stage  of  the  proceedings.     Amend- 

"mentg  in  case  of  nonjoinder  and  misjoinder  have  been  pro- 

**  Tided  for  in  several  sections,  as  if  the  Legislature  had  con- 

**sidered  the  important  question  of  joining  and  adding  par- 

**  tit^  to  a  case,  and  I  think  all  the  cases  in  which  the  power 

''is  to  be  exercised  are  provided  for  in  the  earliest  sections, 

"except  the  case  of  ejectment,  which  stands  on  a  totally 

•*  different  footing.^' 


It  appears  to  me  that  this  reasoning  is  not  quite  consistent 
^th  that  of  PoUock,  C.B.,  in  Blake  v.  Done,  nor  are  the  opin- 
ions of  the  Judges  in  Garrard  v.  Oxibilei  quite  consistent  with 
epch  other.     \ViJle8,  J.,  drew  a  distinction  between  the  add- 
^li  of  a  plaintiff  and  a  defendant,  and  thought  it  unjust  that 
4  defendant  should  be  put  on  the  record  without  his  consent, 
Mid  be  compelled  to  appear  without  having  been  served  with 
fe  Qneen's  writ, — whereas,  Keating,  J.,  says,  "  there  would 
^  no  doubt  in  an  ordinary  case  that  the  Judge  at  Nim 
Pnus  could  add  a  defendant."     On  the  whole,  and  looking 
to  the  authority  of  this  last  case,  and  to  the  reason  of  the 
™g,  I  am  of  opinion  that  no  plaintiff  should  be  added  in 
ttv  ca^  without  his  consent,  as  provided  for  in  the  38th 
■^on  of  the  Practice  Act,  and  the  7th  section  of  the  Act 
wl86l,  and  therefore  that  the  amendment  in  this  case  at 
^  trial,  and  without  the  consent  of  the  added  plaintiff, 
wngh  the  correction  only  of  an  oversight  in  the  attorney, 
118  gtill  b^ond  the  limits  of  the  Act,  and  the  discretionary 
^jsmer  of  the  Judge.    But  with  the  assent  of  the  plaintiff  to 
^  stnick  out,  and  of  the  plaintiff  to  be  added,  at  any  stage 
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1862.       of  the  proceedings  before  trial,  and,  as  I  incline  to  thf_. 
Caiioon  et  ai.  even  at  the  trial,  such  an  amendment  might  be  made. 

V. 

Moicitow. 

The  view  I  have  taken  of  these  preliminary  objectio 
leaves  me  at  liberty  to  consider  the  main  question,  that  "1 
arison  for  the  first  time  in  this  Court,  on  the  effect  of  the  n 
Eegistry  Act. 

Tbo  Merchant  Shipping  Act.  1854,  the  second  part  of  whi 
touching  the  ownership,  measurement,  and  registry  of  Brit  t 
ships,  applies  to  the  whole  of  Her  Majesty's  Dominions,  inti 
duced  many  new  and  beneficial  alterations  of  the  former  s^ 
tern,  and  as  it  is  in  full  effect  in  this  Province,  and  entc 
deeply  into  the  interests  and  pursuits  of  a  maritime  peop 
it  is  of  importance  that  its  extent  and  bearing  should 
thoroughly  understood.  Or  the  point  more  immediately  b 
fore  us, — the  necessity  of  registration  for  completing  the  til 
of  a  ship;  there  is  a  difficulty  in  construing  the  act  whi 
has  been  felt  in  England,  as  well  as  in  this  Court,  and  • 
which  we  have  been  much  relieved  by  finding  two  decisio 
of  th(»  hight\st  authority  in  the  Courts  at  home.  Before 
had  fallen  in  with  these,  I  had  traced  the  history  of  tlie  Beg: 
try  Acts  from  their  first  origin  in  the  reign  of  Will.  3rc 
but  it  would  be  a  waste  of  time  to  travel  through  the  enac 
ments,  more  especially  as  the  substance  of  them  is  given  ' 
Mr.  Holi  in  the  introduction  to  his  Law  of  Shipping.  2nd  ec 
tion,  1824,  and  in  Lord  St.  Leonardos  judgment,  in  the  ca 
of  McCalmoni  v.  Eankin,  19  L.  &  Eq.  E.  176.  It  becan 
material,  however,  to  ascertain  whether  the  Merchant  Shippi^ 
Act,  1854,  contained  the  whole  law,  and  if  all  preceding  Ad 
when  it  came  into  operation  on  the  1st  of  May,  1855,  hi 
been  superseded  or  repealed.  This  was  the  more  essentii 
as  it  was  urged  upon  us  at  the  argument  that  certain  reg 
lations  in  the  Eefri^trv  Acts  of  1824  and  1833  were  still 
force,  and  this  view  was  favored  by  a  reported  case  in  1 
Queetis  Bench  in  the  year  1858.  Now,  the  history  of  1 
Registry  Acts  may  be  gathered  from  books  familiar  to  us  j 
and  one  cannot  but  be  surprised  at  mistakes  that  have  b< 
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ade  in  quarters  where  they  were  least  to  have  been  ex-       1862. 

"Cted.  Cahoon  et  al. 


V. 

Morrow. 


T]y  first  attempt  to  rescue  the  body  of  Custom  House  lawB 
m  entire  confusion,  was  made  in  1815,  by  Mr.  Jickliiig,  in 
Digest — a  huge  unwieldy  compilation,  which  Mr.  Hume 
isei]  as  a  laborious  and  accurate  work,  but  which  was 

♦  r?e(led,  with  the  intermediate  enactments  in  1825,  by  the 
solidating  and  repealing  Statutes,  6  Geo.  4,  ch.  105  to  116, 
tirst  of  these  repealing  no  less  than  443  Acts,  and  chap. 
I.  being  the  Registry  Act  of  that  day.     A  previous  Statute, 

4  Gto.  4,  ch.  41,  had  consolidated  all  the  previous  enact- 
Dts  on  the  subject  of  registry,  including  Lord  LiverpooVs 
ts.  the  26  &  34  Geo,  3rd.  Then  came  the  consolidating 
ts  of  3  &  4  Will.  4,  ch.  51  to  60,  chap.  55  being  the  Regis- 
'  Act  of  that  series,  and  which  was  again  superseded  by 
e  Acts  of  8  &  9  Vict.,  the  Registry  Act  of  that  series  forming 
ap.  89. 

1  have  looked  at  all  -these  Acts,  and  it  will  be  found 
at  the  4  Geo.  4.,  ch.  41,  was  repealed  by  the  6  Geo.  4,  chap. 
^5;  that  the  Acts  of  6  Geo.  4,  including  ch.  110,  were  re- 
lied by  the  3  &  4  Will  4,  chap.  50 ;  that  the  Acts  of  3  &  4 
^'  4,  including  chap.  55,  were  repealed  by  the  8  &  9  Yic.y 
•«P-  84,  and  that  the  Acts  of  8  &  9  Vic,  including  chap.  89, 
^  repealed  by  the  17  &  18  Yic.  chap.  120.  This  detailed 
fl  somewhat  tedious  enumeration  has  become  necessary,  by 
^^takes  already  referred  to.  Tracing  it  up,  there  can 
^  question,  that  the  Merchant  Shipping  Act,  1854,  when 
^  into  operation,  was  the  only  Registry  Act  in  lorce; 
^  ^s  not  a  little  singular,  that  in  so  accurate  a  book  as 
^'    €>n  Shipping,  5th  edition,  fol.   25,  the  4  Geo.  4  is 

*  ol  as  only  virtually  repealed,  when  the  6  Geo.  4,  chap. 
^^  repealed  it  in  express  terms;  and  that  in  the  case 

9is(m  V.  Kitchen,  8  Ell.  &  Blackburn,  789,  by  which 
danf  8  counsel,  in  arguing  this  case,  were  naturally 
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1862.       "  large,  as  to  who  should  be  entitled  to  the  privileges  of  the 
cahoon  et  ai.  *'  Brtfisli  flag, — a  qiieption  of  deep  importance  to  the  nation ; 
MoRKow.     "the  other,  a   policy  as  between  individuals,   determining 
what  must  be  proper  evidence  of  title  for  those  dealing  with 
the  property  in  question.     Several  new  and  very  beneficial 
"  provisions  were  introduced  by  the  Act,  as  between  the  par- 
ties to  tho  contract;  but  was  the  national  policy  hitherto 
adopted  of  having  the  ownership  clear  upon  the  registry 
*'  thereby  altered  ?    It  appeared  to  him  (the  Vice  Chancellor) 
•'  tbat  througliout  the  Act  no  trace  was  to  be  found  of  such 
"an  alteration.     *     *     The  plaintiflPs  counsel  had   argued 
**that  the  object  of  the  Legislature  and  the  public  policy 
"  was  changed,  that  it  was  not  thought  necessary  any  longer 
"  for  national  purposes,  especially  having  regard  to  tiiose 
"considerable  concessions  made  in  this  Act,  and  other  Acts 
"  to  foreign  vessels :  it  was  not  considered  an  object  of  na- 
"  tional  policy  to  have  that  transparent  title  on  the  face  of 
'^  the  registry  as  heretofore.     *     *    But  the  Vice  Chancelbr 
'*  said  it  appeared  to  him,  that  unless  he  could  find  some  rea- 
"  son  for  altering  the  public  policy,  that  policy,  having  a  clear 
"  and  distinct  title  on  the  register,  totally  unaffected  by  any 
"of  these  matters  dehors  the  register,  must  still  prevail." 

There  was  an  appeal  from  this  decision  reported  in  the 
same  volume,  fol.  494,  when  the  Lord  Chancellor  Campbell,  . 
after  complimenting  the  Vice  Chancellor  on  his  elaborate  and 
masterly  judgment,  dismissed  the  appeal  with  costs.  ^'A 
"  disclosure."  said  he,  "of  the  true  and  actual  owners  of  evefy 
BriiifiJi  ship,  is  considered  to  be  of  the  utmost  importance^- 
with  a  view  to  the  commercial  privileges  which  BrUUk 
'^  ships  are  entitled  to,  and  still  more  with  a  view  to  the  pro- 
'^  per  use  and  the  honor  of  the  BrUtsh  flag.  The  State  can 
"  only  attain  the  desired  information,  by  the  register  disdoe- 
"  ing  the  names  of  the  true  owners ;  and  by  the  register  being 
"considered  by  the  State  the  only  evidence  of  ownership. 


u 
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*•'  To  acknowledge  the  title  of  a  totally  different  set  of  owners       1862. 

**  from  that  represented  on  the  register,  would,  I  think,  be  caooon  et  ai. 

"at  variance  with  the  policy,  and  a  violation  of  the  enact-     morrow. 

"  ments  of  the  Legislature.       The  case  of  the  appellants 

**  seems  to  depend  entirely  on  a  comparison  betv^een  the  17 
&  IS  ViCy  ch.  104,  with  the  8  &  9  Yic,  ch.  89,  and  the  other 
antecedent  Acts  respecting  the  registration  of  ships,  and 
upon  finding  in  the  antecedent  Acts  express,  negative  and 
nullifving  words,  which  are  now  omitted.  But  this  com- 
parison seems  to  me  quite  insufficient  to  indicate  such  an 

^  important  change  in  the  policy  of  the  Legislature,  as  is  now 

*^  contended  for." 

In  the  subsequent  case  of  McLarty  v.  Middleton,  decided 
25th  June,  1861,  and  reported  in  4  L.  T.  Rep,,  N.  5.,  852, 
Tioe  Chancellor  KindersUy  cited  the  foregoing  case  as  a  con- 
clusive authority. 

What  conclusions,  then,  does  it  afford  for  our  guidance? 

Hie  Instructions  to  Begistrars,  issued  by  the  Commissioners 

of  Customs,  with  the  approval  of  the  Board  of  Trade,  declare 

(Xo.  39)  that  with  the  exception  of  the  rights  and  power 

given  by  means  of  certificates  of  sale  or  mortgage,  "  the  en- 

••  tries  in  the  register  books  will  constitute  the  title  to  the 

^  ship.'*  and  that  I  think  must  be  now  accepted  as  the  law. 

These  certificates,  which  are  entirely  new  features  in  the  Act 

of  1854,  and,  while  they  are  outstanding,  represent  the  actual 

title,  and  enable  the  owner  to  deal  with  it  abroad,  would  be 

of  no  avail  if  the  title  could  be  defeated  by  any  proceeding 

not  entered  on  the  register.    By  sec.  56,  bills  of  sale  are  to 

be  entered  m  the  register  book  in  the  order  of  their  production 

to  the  registrar.     So  also,  by  sees.  66  and  67,  every  mortgage 

shall  be  in  the  form  in  the  schedule,  or  as  near  thereto  as 

euPcnniBtances  permit,  and  every  such  mortgage  shall  be  re- 

oorded  by  the  registrar,  in  the  order  of  time,  in  which  the 

te  is  produced  by  him  for  that  purpose.     By  sec.  43,  also 

new  clause^  no  notice  of  any  trust,  express,  implied  or  con- 
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1862.       stmctive,  shall  be  entered  in  tiie  register  book^  or  receivi 
CAHoowetai.  by  the  registrar.     And  sec.  68  provides  for  tiie  transmisg 
Morrow,     of  shares  by  death,  bankruptcy,  or  marriage.  *'or  by  i 
"lawful  means  other  than  by  a  transfer  according  to 
"  provisions  of  the  Act." 

The  main  diflSculty  I  have  felt,  and  still  feel  in  adopt 
this  conclusion,  is  its  effect  upon  a  levy  under  writ  of  exe 
tion.  The  case  of  Bloxam  v.  Hubbard,  6  East.  407,  decic 
that  the  Eegistry  Acts  up  to  the  34  Oeo.  3,  related  only 
transfers  made  by  the  Acts  of  the  parties,  viz.,  from  a  forr 
owner  to  a  new  owner,  and  where  the  transfer  was  capa 
of  being  effectuated  in  the  ordinary  way,  by  the  mere  op^ 
tion  of  an  instrument  of  assignment  from  one  party  to 
other,  and  did  not  relate  to  transfers  deriving  their  e£ 
by  peculiar  provision  or  operation  of  law,  as  assignments 
Commissioners  of  Bankrupts  to  assignees  under  the  bankr 
laws,  &c.  Now,  these  are  provided  for  by  the  Act  of  16 
and  all  such  transmissions,  as  they  are  called,  are  to  be 
thenticated  by  a  declaration  of  the  person  to  whom  the  I 
perty  has  been  transmitted.  But  how  is  the  purchaser  o 
ship  at  Sheriff^s  sale  to  acquire  title;  from  what  perioc 
the  title  to  be  held  good,  and  how  is  it  to  be  entered  on 
register?  There  is  not  a  syllable  on  this  subject  in  the  - 
of  1854,  while  the  former  Acts  recognize  the  title  in  a  & 
that  has  been  taken  in  execution  for  debt,  and  sold  by  ^ 
process  of  law.  These  expressions  are  used  in  the  Act* 
1823  and  1833,  and  again  in  the  23rd  sec.  of  the  Act  of  19 
and  it  is  impossible  that  such  a  title  can  be  ignored  by 
law.  So  far  as  my  experience  goes,  it  has  always  been  - 
prehended  that  the  delivery  of  a  writ  of  execution  agai: 
the  owner  of  a  ship,  to  be  executed  by  the  Sheriff,  bound  1 
ship  like  any  other  goods  of  the  defendant  from  the  ti. 
of  the  delivery;  but  it  would  seem  that  this  doctrine  m 
lienceforth  be  abandoned;  that  the  ship  is  not  bound  ui 
at  all  events  a  bill  of  sale  from  the  Sheriff  is  duly  execu 
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tnd  entered  on  the  register,  which  has  been  the  practice  I       1862. 

xmderstand  at  this  port;  and  that  in  the  intermediate  time cahoon et  ai. 

between  the  levy  and  the  bill  of  sale,  the  owner  may  convey     Morrow. 

the  ship  for  a  bona  fide  consideration  to  another  person,  who 

^11  acquire  title  by  the  act  of  registry,  notwithstanding  the 

ship  is  at  that  moment  in  the  custody  of  the  law.     I  do  not 

at  all  conceal  from  myself  the  consequences  of  this  doctrine, 

which  is  new,  I  must  confess,  to  my  own  mind,  but  seems 

inevitable  from  the  reading  of  the  Act. 

It  follows,  of  course,  in  the  case  before  us,  that  the  attach- 
ment and  the  sale  under  execution,  and  the  bill  of  sale  by  the 
Sheriff  of  New  York,  created  no  lien,  and  were  of  no  avail  to 
give  title  to  the  defendant,  because  no  registry,  under  either 
of  them,  is  in  proof;  that  the  bill  of  sale,  which  was  perfected 
a  the  3rd  January,  1857,  conveyed  the  title  as  against  the 
attachment,  levied  31st  December,  1856;  and  that  Edward 
Cahms  bill  of  sale  to  Mr.  Muir,  which  was  perfected  27th 
^nnmry,  1857,  conveyed  the  title  in  twenty-two  shares,  mak- 
ing his  interest,  with  the  eleven  shares  in  the  first  bill  of 
wle.  equal  to  one  half.  As  to  the  other  half,  for  the  reasons 
already  given,  the  other  three  plaintiffs  cannot  sustain  an 
action  to  di?turb  a  bona  fidt  possession.  The  four  plaintiffs 
ttttst,  therefore,  separate  in  their  interests,  and  Mr.  Muir 
Aonld  have  proceeded  at  the  trial  for  one  half,  only,  and  not 
tte  whole.  The  value  of  that  half  may  be  fairly  estimated  at 
™ee hundred  and  twenty-five  dollars;  and  upon  that  foot- 
^?'  the  ease  might  be  advantageously  settled  by  the  parties. 

™  effect  of  the  foreign  judgment  it  is  unnecessar}'  to 
^^'''^er,  because,  in  the  view  I  have  taken,  the  proceedings 
***^^*^cted  with  it  could  not  prevail  against  the  registry.  I 
"**y  niention,  however,  that  the  case  of  Cammell  v.  SeweTl, 
™^  at  tiie  argument,  from  5  Hurlstone  &  Norman,  728,  is 
***^inied  by  the  case  of  Castrique  v.  Imrie,  4  L.  T.  Eep., 
*•  S.,  143^  decided  by  the  Exchequer  Chamber  in  February , 
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1862.       1861.     The  principle  laid  down  in  the  former  of  these  c 
Caiioon  et  ai.  that  "  if  personal  propert}-  is  disposed  of  in  a  manner  hin 

V. 

Morrow.  "  according  to  the  law  of  the  country  where  it  is,  that  dis 
tion  is  binding  ever}^where,"  goes  further  than  any  p^e^ 
decision,  that  I  have  met  with ;  but  is  accepted  in  the  1 
case,  as  the  law  laid  down  by  authority,  and  declared  t 
consistent  with  convenience  and  good  sense. 

Bliss,  J.,  after  stating  the  facts  of  the  case,  gave  ] 
ment  as  follows:  At  the  argument  of  this  case,  objec 
were  taken  on  the  part  of  the  plaintiff,  to  the  proceec 
in  the  Supreme  Court  of  New  York,  on  the  grounds  that 
were  not  in  accordance  with  the  laws  of  the  State  of 
coimtry,  and  were  also  entitled  to  no  regard  in  our  Co 
as  being  contrary  to  natural  justice.  I  do  not  propoi 
consider  either  of  these  questions;  but  shall  assume  ihz 
the  proceedings  were  strictly  correct  and  valid,  and  are 
impeachable  here,  either  for  the  want  of  a  personal  se 
on  some  of  the  defendants  in  that  suit,  or  of  an  appea: 
by  them,  or  for  any  other  cause  or  ground  upon  which,  a 
argument,  these  proceedings  were  assailed. 

The  questions  will  then  be,  whether,  first,  the  plai 
have  made  out  any  sufficient  legal  title  to  the  Jerome; 
second,  whether,  under  all  or  any  of  the  proceedings  ii 
suit  in  New  York,  the  present  defendant  ha€  acquired  si 
right  or  title  in  this  ship,  as  will  defeat  or  prevail  over 
of  the  plaintiffs,  as  tlie  duly  registered  owners  of  it. 

The  case  will  depend  altogether  upon  the  Merchant  i 
ping  Act  of  1854  (the  Imperial  Statute  of  17  &  18 
chap.  104),  and  on  the  true  and  proper  construction  to  b 
upon  some  of  its  clauses  and  provisions.  This  Act,  so  i 
least  as  relates  to  the  second  part  of  it — the  registry  of 
— the  subject  which  touches  this  question,  applies  to  the  ' 
of  Her  Majesty's  dominions  (sec.  17).     It  enacts  (sec 
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that  Do  ship  shall  be  deemed  to  be  a  British  ship,  unless  she  be-       1862. 
longs  wholly  to  British  subjects,  natural  bom,  denizens,  or  cahoox  et  ai. 
naturalized;  that  such  ship  must  be  registered,  and  it  points     morrow 
out  the  way  in  which  this  must  be  done,  and  the  declaration 
which  is  required  to  be  made  for  that  purpose :  the  port  where 
it  takes  place  being  her  port  of  registry.     And  the  registrar 
is  required  to  keep  a  register  book,  and  to  enter  therein  cer- 
tain particulars  relative  to  the  ship,  which  are  there  speci- 
fied,—one  of  them  being,  the  names  and  description  of  the  - 
owners,  who  are  hence  subsequently  called  "the  registered 
owners." 

The  Statute  then  passes  on  to  another  branch  under  this 
head,— the  whole  Act  being  framed  in  sub-divisions, — viz., 
that  of  Transfers  and  Transmissions ;  and  this  includes  sev- 
eral very  important  sections,  under  which  the  present  case 
more  particularly  falls,  and  which,  therefore,  require  a  care- 
W  consideration. 

The  55th  section  enacts  that  a  registered  ship,  or  any  share 
^ein,  when  disposed  of  to  persons  qualified  to  be  owners 
of  BrUidi  ships,  shall  be  transferred  by  bill  of  sale,  which  is 
to  contain  a  sufficient  description  to  identify  the  ship,  and  is 
^  be  according  to  the  form  given  in  the  schedule. 

^J  the  56th  section,  no  individual  shall  be  entitled  to  be 
'^fi-^ered  as  a  transferee  of  a  ship,  or  a  share,  until  he  has 
™6  a  declaration,  as  therein  prescribed,  of  which  a  form 
is  abo  given. 

[  ^y  the  57th  section,  every  bill  of  sale  for  the  transfer  of 
'  ^  "^stered  ship  or  share,  when  duly  executed,  shall  be 
^^uce^  to  the  registrar  of  the  port  where  the  ship  is  regis- 
^^  together  with  the  declaration  thereafter  required.  And 
'^Sistrar  shall  thereupon  enter  in  the  registry  book  the 
^f  the  transferee,  as  owner  of  the  ship  or  share  com- 
in  such  bill  of  sale,  and  shall  indorse  on  the  bill  of 
^*^  fact  of  such  entry  having  been  made  with  the  date 
"**^tir  thereof;  and  all  bills  of  sale  of  any  ship  or  share 


166  TEINITY  TEEM. 

1862.       Bhall  be  entered  in  the  registry  book,  in  the  order  of 
cahoon  et  ai.  production  to  the  registrar.     Then  come  the  provisions  t 
Morrow,     a  change  of  ownership  takes  place,  not  by  a  transfer  bet 
parties,  but  by  some  legal  transmission  of  the  property. 

By  the  58th  section,  if  the  property  in  any  ship  or  i 
therein  becomes  transmitted,  by  the  death,  or  bankruptc 
insolvency,  of  any  registered  owner,  or  by  the  marria^ 
any  female  registered  owner,  or  by  any  lawful  means 
than  by  a  transfer  according  to  the  provisions  of  this 
such  transmission  shall  be  authenticated  by  a  declarati< 
the  person  to  whom  the  property  has  been  transmitted, 
certain  form  prescribed,  and  containing  the  same  stater 
as  required  in  the  declaration  made  by  a  transferee,  and 
a  statement  describing  the  manner  in  which,  and  the 
to  whom,  such  property  has  been  transmitted. 

And  then  by  the  60th  section,  the  registrar,  upon  th 
ceipt  of  such  declaration,  shall  enter  the  name  of  the  p 
entitled  under  such  transmission  in  the  register  boo 
owner  of  the  ship  or  share  transmitted. 

The  62d  section  provides  that,  if  the  person  takin 
transmission  is  not  qualified  to  be  the  owner  of  a  B\ 
ship,  he  may  obtain  from  a  Court  an  order  for  the  sale  < 

It  will  be  seen  that  the  present  Statute  has  neither 
negative  words  of  the  34  Geo,  3,  chap.  68,  which  enacts 
the  bill  of  sale  shall  be  null  and  void,  for  want  of  a  coi 
ance  with  the  requisites  of  the  56th  and  67th  sections,  wl 
as  held  in  Palmer  v.  Moxen,  2  M.  &  S.  50,  and  in  Dim 
Ewart,  3  Mer.  322,  were  only  a  condition  subsequent; 
has  it  the  words  of  3  &  4  Will  4,  chap.  55,  sec.  31  &  34,  \i 
state  that  the  bill  of  sale  shall  not  be  valid,  until  the  r< 
sites  there  prescribed  shall  have  been  complied  with,  y^ 
was  held  in  Boyson  v.  Gibson,  4  C.  B.,  142,  to  be  a  cond 
precedent, — the  bill  of  sale  under  that  Statute,  derivin 
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its  validitj  from  the  subsequent  registration,  and  being  wholly       1862. 
inoperative  until  then.  OAHooNetai. 

Morrow. 

But  though  without  any  such  negative  words,  I  think  it  is 
impossible  to  read  the  present  Statute,  without  seeing  that 
it  vas  intended  to  have  a  similar  operation  and  effect.     In 
Mom  t.  Chamock,  2  East.  403,  Lawrence,  J.,  speaking  of  the 
Shipping  Acts  of  26  &  34  Geo.  3,  then  in  force,  remarks  that 
"  one  of  the  great  objects  of  these  Statutes  was  to  prevent 
"  foreigners  being  concerned  in  British  ships,  without  being 
"snbject  to  the  disadvantages  belonging  to  that  character; 
"and,  as  the  most  effectual  means  of  coming  at  an  immedi- 
**  ate  knowledge  of  such  transfer,  has  made  the  validity  of 
"the  transfer  of  every  ship  or  vessel  with  a  very  few  excep- 
"tions.  to  depend  upon  the  compliance  with  certain  circum- 
stances which  must  convey  to  the  public  the  fullest  inf orma- 
**tion  on  the  subject.^^     So  in  Boyson  v.  Oibson,  4  C.  B.,  143, 
J^flttfe,  J.,  in  reference  to  the  later  Statute  of  3  &  4  Will  4, 
^  o5,  says, — "  the  general  intention  of  the  Act   is  to  pre- 
sent the  property  in  British  ships  being  held  by  any  others 
4an  those  whose  titles  appear  on  the  register.^' 

It  is  perfectly  clear,  I  think,  that  this  was  the  leading 
*ject  of  the  Statute  of  17  &  18  Vict,,  as  the  18th  section 
opressly  states,  as  we  have  seen,  that  no  ship  shall  be  deemed 
*  fiW&J  ship,  unless  she  belongs  wholly  to  British  subjects ; 
•^  the  forms  of  declaration,  which  are  required  to  be  made 
'^  the  purpose  of  registration,  require  a  statement  that  none 
^^^  are  entitled  to  any  interest  therein.  The  Statute 
^^  therefore,  be  construed  in  reference  to  this  object,  which 
^ould  be  wholly  disr^arded  and  defeated,  if  the  language 
w  these  clauses  were  not  strictly  obligatory.  When  it  there- 
***  prescribes  that  a  transfer  of  a  ship,  or  share  in  it,  shall 
*fcy  a  bill  of  sale  of  a  certain  form,  I  take  it,  that  it  can  be 
in  no  other;  and,  when  it  adds,  that  the  bill  of  sale 
be  followed  by  a  particular  declaration  of  the  transferee. 
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1862.  and  then  that  both  the  bill  of  sale  and  declaration  shall 
CAiiooxetai.  registered;  these  positive  enactments  appear  to  me  just 
AioRRow.  obligatory,  and  as  essential  to  the  validity  of  the  transj 
as  if  the  negative  words  of  one  or  other  of  the  former  Si 
utes  had  been  introduced.  The  addition  of  such  words  n 
be  more  emphatic,  but  I  really  cannot  see  what  additio: 
force  or  eifect  they  would  give  to  the  enactments  themseh 
or  how  the  Statute  stands  in  need  of  them. 

Such  was  the  opinion  I  had  formed,  before  the  late  ca 
upon  this  subject,  none  of  which  were  referred  to  at  the  ar. 
ment,  had  come  under  my  notice.     These,  I  think,  can  le 
no  room  for  doubt  on  the  point.  Lord  Chief  Justice  Cockb'i 
had  intimated  in  Castrique  v.  Imrie,  4  Law  Times,  144,  t 
under  the  Statute  17  &  18  Vict.,  registration  might  still 
requisite.     But    the    matter    was    expressly    settled  in 
Liverpool  Borough  Bank  v.  Tumsr,  3  Law  Times,  84  (186 
where  the  Vice  Chancellor  Page  Wood  says,  *Hhe  quest 
"  before  the  Court  was,  whether  under  an  agreement  for 
"  sale  of  a  ship,  or  an  agreement  for  the  mortgage  of  it, 
"  according  to  the  form  prescribed  by  this  Act,  any  &i 
"  interest  passed  in  the  ship  as  would  justify  the  Court 
"  cording  to  the  powers  always  vested  in  it  of  enforcing 
performance  of  contracts,  in  exercising  its  power  by 
quiring  a  performance  of  that  contract.'^     And  he  b 
tbat  such  contract  could  not  be  enforced;  that  to  allow  of 
unregistered  mortgage  of  a  ship  would  be  a  contra  vent 
of  the  national  policy  of  the  Eegistry  Acts;  considering  t 
this  was  equally  the  policy  of  the  Act  17  &  18  Vict,  tb 
being  no  sufficient  indication  in  the  Statute  of  any  chai 
in  that  policy,  which  runs  through  the  former  acts.   This  c 
was  brought  by  appeal  before  the  Lord  Chancellor  Lord  Cai 
helL  3  Law  Times,  494,  and  was  by  him  confirmed.     A1 
stating  his  entire  agreement  with  the  judgment  of  the  ^ 
Chancellor,  on  what  he  calls,  "this  general  question," 
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gays:   ''I  will  only  add,  that,  if  the  Statute  17  &  18  Vict,       1862. 
"chap.  104,  had  been  the  first  and  only  legislation  respecting  CAHooxetai 
*the  transfer  and  mortgage  of  British  ships,  I  should  have     Morrow. 
"held,  that  the  forms  of  transfer  and  mortgage  required  by 
"sections  55  &  66  must  be  substantially  followed,  although 
"there  be  no  negative  words  declaring  that  all  transfers 
"and  mortgages  in  any  other  form  shall  be  null  and  void. 
"Xo  universal  rule  can  be  laid  down  for  the  construction  of 
"Statutes,  as  to  whether  mandatory  enactments   shall  be 
"considered  directory  only,  or  obligatory,  with  an  implied 
"nullification  for  disobedience.     It  is  the  duty  of  Courts 
''of  Justice,  to  try  to  get  at  the  real  intention  of  the  Legis- 
'^lature,  by  carefully  attending  to  the  whole  scope  of  the 
''Statute  to  be  construed.    Looking  to  the  great  peculiarity 
**of  the  fonns  of    transfer    and    mortgage    here    required, 
Mid  the  purposes    which    they    were    to    serve,    I  cannot 
"<ioubt  that  the  Legislature  intended  that    those,    and    no 
"other,  fonns  were  to  be  used.     A  disclosure  of  the  true 
^i  actual  owners  of  every  British  ship,  is  considered  to  be 
of  the  utmost  importance,  with  a  view  to  the  commercial 
pmileges  which  British  ships  are  entitled  to;  and  still 
JDore  with  a  view  to  the  proper  use,  and  the  honor  of  the 
British  flag.     The  State  can  only  attain  the  desired  in- 
formation by  the  register  being  considei-ed  by  the  State 
tte  only  evidence  of  ownership.     To  acknowledge  the  title 
"of  a  totally  different  set  of  owners  from  that  represented 
^  the  register  would,  I  think,  be  at  variance  with  the  policy, 
^i  a  violation  of  the  enactments  of  the  Legislature.^' 

If,  then,  the  Statute  is  thus  obligatory  and  imperative, 
*^t  respect  to  the  transfer  of  a  ship ;  so  that  no  title  can 

I**  acquired  by  any,  which  is  not  attended  by  a  full  compli- 
■^  with  the  requisites  of  the  Statute,  I  cannot  understand 
^  «ny  other  or  less  forcible  construction  can  be  given  to 
■^ clauses,  which  relate  to  the  transmission  of  a  ship;  for 
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1862.       it  is  by  transfer,  or  by  transmission  only,  that  the  defc 
CAHooNetai.  can  lay  claim  to  the  ship  in  question. 

Morrow 

The  great  object  which  the  Statute  had  in  view, — tl 
preventing  any  other  than  British  subjects  becoming  o 
of  British  ships, — requires  surely  no  less  this  guard  of 
tration  in  such  a  case  as  this,  than  in  the  case  of  a  traj 
and  when  we  look  at   the    particular  circumstances, 
which  the  title  here  is  supposed  to  have  passed, — the  s 
the  ship  in  a  foreign  country,  and  imder  an  execution  : 
on  a  foreign  judgment,  where  the  ownership  was  most 
to  have  passed  to  others  than  British  subjects,  the  pro 
of  the  Statute,  which  was  intended  to  guard  against 
was  surely  more  peculiarly  necessary.     But   transfers 
transmissions  are  included  in  one  and  the  same  divisi 
the  Statute,  and  form  together,  as  is  very  evident  frc 
one  entire  class ;  and  I  cannot  see  how  they  can  be  sept 
in  the  construction  which  thev  should  receive  on  this 
or  how  the  clauses  which  relate  to  transfers  are  to  hav 
interpretation,  and  those  respecting  transmissions  an- 
The  words  of  the  58th  section  are  very  general  and  coi 
hensive.     It  speaks  first  of  transmissions  in  consequeu 
death,  insolvency  or  bankruptcy,  and  marriage;  the 
usual,  ordinary,  and  well  known  modes,  by  which  the 
perty  in  a  ship  may    pass   from   the    registered  owne 
others;  but  it  goes  on  next  to  provide  for  transmiseio: 
any  lawful  means,  other  than  by  a  transfer  according  i 
provisions  of  this  Act, — ^which  includes  every  possible  1 
mode  of  transmission,  and  this,  of  course,  by  which  tl 
fendant  now  claims;  and  it  requires  that  every  such  1 
mission,  whatever  it  may  be,  shall  be  authenticated  by 
claration,  which,  among  other  things,  must  contain  a 
ment  that  no  other  than  British  subjects  have  any  in 
in  the  ship,  and  also  describing  the  manner  in  which,  ai 
party  to  whom,  such  property  has  been  transmitted. 
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then  by  the  60th  section  the  registrar  shall  enter  the  name       1862. 

01  the  person  so  entitled  under  such  transmission,  in  the  CAHooNetai. 
reginer,  as  the  owner  of  the  ship  or  share.  Morrow. 

Xow,  if  all  this  was  not  meant  as  a  condition,  on  which  the 
Taliditv  of  the  title  under  the  transmission  was  to  depend, 
for  what  purpose,  and  to  what  end  were  these  clauses  intro- 
duced at  all  into  this  Act?  There  were  none  such  in  the 
older  Shipping  Acts,  from  which  the  present  is  distinguished 
in  this  very  particular.     In  a  case  cited  in  Hay  v.  Fairbairn, 

2  B.  4  AW.  195,  Lord  EUmboraugh  says,  speaking  of  the  Acts 
then  in  force :  "  They  were  passed  for  purposes  of  public 
"policy,  and  the  means  adopted  for  effecting  that  object  are 
"snch,  that  every  person,  claiming  title  through  the  medium 
**of  a  coDTeyance,  as  the  act  of  the  parties ,  must  shew  a  con- 
"verance  of  the  form  and  character  prescribed  by  those 
"Statutes."  "These  Statutes,"  he  adds,  "do  not  affect 
"titles  passing  by  operation  of  law,  as  to  executors  or  admin- 
istrators, in  case  of  death,  or  to  assignees  generally,  in  case 
**of  hankruptcy.  In  these  cases,  a  title  may  be  transmitted 
"without  these  forms."  And  the  decision  in  Hay  v.  Fair- 
^>n,and  that  of  Monkhouse  v.  Hay,  2  B.  &  B.  120,  proceeded 
opon  this  ground.  But  the  present  Statute  has  expressly  in- 
dnded  the  very  case  of  transmission  by  operation  of  law, 
requiring  certain  forms  in  this  case  also  to  be  observed,  as 
^p  as  may  be  similar  to  those  which  are  required  where  the 
t'Misfer  is  by  the  ad  of  the  parties ;  as  if  what  had  been 
Pwnted  out  in  the  above  case  had  been  considered  an  omis- 

• 

*wn,  which  was  in  this  Statute  intended  to  be  supplied. 

It  might  possibly  complicate  this  case,  and  increase  its  diffi- 
^tieB,  if  the  proceedings  in  the  Supreme  Court  of  the  State 
wJTftp  York  had  been  in  rem,  though  I  do  not  see  how,  even 
^  ftat  case,  the  defendant  would  stand  in  a  different  situ- 
^^  with  respect  to  this  Statute.  It  is  true  that  then  the 
Wpttent  of  the  foreign  Court  would  be  equally  binding  on 
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1862.  the  whole  world,  and  this  Court  would  have  to  give,  am 
Cahoon  et  ai.  would  give  equal  effect  to  it ;  but  still  it  must  be  subordinaii 
Morrow,  to  the  superior  control  of  our  own  positive  enactments 
When  a  purchaser  of  a  British  vessel,  under  such  a  judgmenl 
brings  that  vessel  to  the  port  of  its  original  entry,  and  claim 
for  it  the  character  of  a  British  ship,  sails  it  as  such,  aw 
seeks  for  it  the  advantages  and  privileges  and  protection  of  i 
British  ship,  owned  by  British  subjects, — ^the  Merchant  Ship 
ping  Act  must  apply  to  such  a  case ;  and  the  provisions  an< 
regulations  of  it,  which  relate  to  the  transmission  of  ships 
cannot  admit  of  an  exception  in  favour  of  a  title  derivw 
from  this  foreign  judgment.  The  Statute  recognizes  e< 
ship  which  has  not  been  registered  according  to  its  enact 
ments. 

But  I  cannot  look  upon  the  proceedings  in  the  Court  o 
Netv  YorTc  as  being  in  rem,  or  entitled  to  the  operation  aa< 
effect  of  a  judgment  in  rem.  It  was  a  suit  strictiy  and  sold; 
in  personam.  It  was  commenced,  in  the  ordinary  way,  b; 
summons  for  the  recover}^  of  a  debt  due  upon  two  promissor 
notes,  by  the  three  persons  who  were  the  defendants  in  iia 
suit.  Aft«r  it  had  been  thus  commenced,  a  writ  of  attack 
mcnt  was  issued,  under  the  law  and  practice  which  obtai 
in  that  country,  to  attach,  not  the  ship  in  question  in  p* 
ticular,  but  the  property  generally  of  those  defendants,  ^ 
under  it  the  ship  was  attached — the  effect  of  which  was- 
we  collect  from  the  language  of  that  writ,  to  keep  the  p 
perty  in  the  hands  of  the  Sheriff  to  satisfy  the  plainti- 
demand,  when  judgment  should  be  obtained  thereon.  ^ 
judgment  which  was  afterwards  given  was  in  no  resp 
against  the  ship ;  there  is  no  reference  to  the  ship  in  it.  :J 
in  any  of  the  whole  proceedings  in  the  case  apart  from  ^ 
writ  of  attachment  itself.  Even  in  the  execution,  wh: 
issued  upon  the  judgment,  there  is  no  mention  of  the  p: 
perty  attached;  but  it  directs  the  Sheriff  only  to  satisfy  t 
judgment  out  of  the  personal  property  of  the    defend^ 
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within  the  county.     There  is,  indeed,  indorsed  on  it  a  direc-       1862 
tion  to  the  SheriflF  "  to  levy  the  amount  on  the  personal  pro-  cahoon  et  ai. 
"pertr  attached  in  the  action  ";  but  that  is  merely  the  act  of     morrow. 
the  attorney,  and  not  the  act  or  order  of  the  Court.     So  that 
from  first  to  last,  throughout  the  whole  case  here  is  no  order, 
idjndication,  or  judgment  by  the  Court  in  respect  of  the 
ship.— nothing  which  can   give  it  the  character,   or  quasi 
character  of  a  suit  or  judgment  in  rem. 

This  case,  then,  is  wholly  imlike  that  of  CammelJ  v. 
Sml  3  H.  &  N.  617,  and  the  same  in  error,  5  H.  &  N.  728, 
«Dd  also  that  of  Castrique  v.  Imrie,  in  the  Exchequer  Cham- 
ber, 4  Law  Times,  144.  In  both  of  these  there  was  an  ad- 
judication upon  the  ship  itself.  In  the  first,  Martin^  B., 
sajs:  "There  is  an  adjudication  upon  the  status  of  the  thing 
"^ adjudicated  upon,  and  this  seems  to  conclude  all  parties 
*'Mid  privies  to  the  suit  from  saying  that  the  statues  is  not 
wch;"  for,  in  that  case,  the  plaintiff  in  the  action  then  before 
tke  Court  was  also  a  party  in  the  proceedings  in  the  foreign 
country.  So  in  Castrique  v.  Imrie,  the  plaintiflF  had  been  a 
I*rty  to  the  suit  in  the  foreign  country,  where  a  judgment 
^  been  given  against  him,  decreeing  the  sale  of  the  vessel. 
^f^m^  C. J.,  in  his  judgment,  says :    "  It  is  true,  that  the 

u 

^^\i  was,  in  its  inception,  a  proceeding  in  personam,  so  far 
«8  regards  the  master  of  the  vessel ;  but  it  was,  at  the  same 
tune,  a  suit  against  the  ship  in  terms ;  and,  in  that  respect, 
^t  seems  to  be  equally  plain  that  it  was  a  proceeding  in 
'wn."  He  proceeds  to  say  (and  this  is  very^  applicable  to  the 
P^'^sent  case,  and  shews  the  distinction  between  it  and  Cos- 
^^V^y.  Imrie)  :  ^'No  doubt,  it  is  true,  that  a  judgment  of 
ftis  Court  decreeing  simply  the  sale  of  a  particular  chat- 
W,  to  satisfy  a  money  demand,  hardly  falls  within  the 
*Wct  description  of  a  judgment  in  rem,  inasmuch  as  it 
j'  Qoes  not  determine  the  status  of  the  chattel  with  reference 
^  the  property,  or  vest  that  property  at  once  in  the  claim- 
•^  as  a  condenination  of  the  Court  of  Exchequer  in  a  rev- 
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1862.       "  enue  cause  vests  the  property  in  the  Crown,  or  the  sent 

cahoov  et  ai.  "  ^^  ^^e  Court  of  Admiralty,  in  a  matter  of  prize,  vests 

Moi^ow.     "  property  in  the  captors.     But  it  is  strictly  analogous  to 

"  sentence  of  the  Court  of  Admiralty  on  a  claim  for  salv 

or  in  a  suit  upon  a  bottomry  bond ;  in  both  of  which  la 

suits,  a  money  demand  exists,  on  which  the  Court  adji 

*^  cates,  and,  to  satisfy  which,  it  decrees  the  sale  of  the  s! 

"  Xow  if  such  a  decree  is  a  judgment  in  rem,  it  is  difB< 

to  discover  any  ground  for  saying  that  the  decree,  ordei 

the  sale  of  a  ship,  is  to  be  considered  merely  in  the  lighi 

''  an  execution,  to  satisfy  a  judgment  establishing  a  pecuni 

"  demand.  It  seems,  indeed,  impossible  to  find  two  proceedi 

'^more  closely  analogous  than  the  proceedings  upon  a  1 

"  tomry  bond,  and  the  present  suit  in  its  later  stages.     B 

"are  proceedings  upon  the  hypothecation,  or  quasi  hypol 

'^cation,  of  a  vessel." 


I  have  extracted  thus  much  from  this  judgment,  tha 
may  be  clearly  seen  from  it,  how  greatly  that  case  difl 
from  the  one  before  us :  not  merely  in  the  character  of 
suit  itself,  which  is  not  here  as  it  was  there,  upon  a  qv 
hypothecation  of  the  vessel ;  for  the  suit,  as  we  have  seen,  1 
nothing  to  do  with  the  ship;  but  there  the  judgment  wa 
decree  for  the  sale  of  the  ship,  and  so  determined  the  v 
siatvs  of  the  ship,  which  is  wanting  in  this  case. 

I  may  remark,  further,  that,  when  imder  this  general 
ecution  to  satisfy  the  judgment,  the  ship  had  been  sold,  a 
of  sale  was  executed  to  the  defendant.  Morrow,  the  purchaj 
It  recites  that  the  sale  of  the  ship  was  subject  to  the  p 
ment  of  all  liens  and  incumbrances  thereon,  and  then  it  c 
veyed  to  him  the  ship,  subject  to  all  these.  The  defends 
therefore,  bought,  subject  to  the  very  questions  which  are 
controversy,  and  cannot  set  up  that  purchase,  and  his  ch 
imder  it,  to  defeat  whatever  lien  or  incumbrance  then  exisi 
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The  question  then  still  is  as  it  was  before,  what  are  the       1862. 
kgal  rights  of  the  plaintiffs  under  the  two  bills  of  sale  which  cahoon  et  &i. 
ftey  have  duly  registered  before  the  defendant's  purchase  ?     morrow 
If  this  had  been  a  sale  under  an  execution  upon  a  judgment 
obtained  in  our  own  Courts  on  the  10th  March,  1857,  it  would 
dearly  pass  no  title  to  the  purchaser,  for  it  would  have  been 
the  sale  of  the  property  of  the  present  plaintiffs  to  satisfy  a 
judgment  against  other  parties. 

If,  however,  we  refer  the  execution  back  to  the  attach- 
nwnt,  treating  the  latter,  as  it  has  been  called  in  this  countr}% 
There  we  used  to  be  very  familiar  with  such  process,  as  an 
JMpient  execution, — and  giving  the  defendant  in  this  case, 
»ho  purchased  under  the  execution,  the  full  benefit  of  so 
considering  it, — I  still  consider  he  has  no  answer  to  the  plain- 
tiffs' claim,  because  he  has  not  fulfilled  the  requisites  of  the 
Statute  by  a  proper  registration  of  his  transmitted  title, 
whereas  the  plaintiffs'  title  under  the  statute  is  complete. 

The  defendant  has,  however,  set  up  another  answer  to  the 
P'^^t  claim, — ^that  the  bills  of  sale  are  fraudulent. 

I  confess  that  I  can  see  nothing  of  fraud  in  the  transaction. 
As  far  as  Uuir  is  concerned,  it  was  strictly  fair  and  hona  fide. 
He  was  the  builder  of  the  ship,  and,  as  such,  had  a  large  claim 
*^*^  the  three  original  registered  owners  of  it.  It  was 
w  secure  this  claim  that  the  first  bill  of  sale  for  eleven  shares, 
and  the  second  bill  of  sale  for  twenty-two  shares  were  made ; 
•w  fliough  the  first  of  these  was  made  without  his  know- 
*^»  he  accepted  it  immediately  after,  and  joined  in  the  pro- 
^**^g8  by  which  it  became  duly  registered. 

^  to  the  transfer  of  the  thirty-one  shares  by  the  first  bill 
J*^  to  the  other  plaintiffs,  that,  too,  was  at  the  time  a 
^  wna  /I{fo  transaction.     It  was  made  on  a  good  considera- 
»thongh  that  consideration  afterwards  failed.     It  was  to 
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1862.  cover  an  advance,  which  these  parties  had  made  to  relieve 
c7iiooxet  ai.  the  ship,  wlien  she  had  heen  on  shore  at  New  York.  This 
Morrow,  money  was  actually  on  its  way,  hut  was  afterwards  recalled, 
in  consequence  of  the  attachment  which  was  there  levied  on 
the  ship;  but,  in  the  meantime,  the  hill  of  sale  had  been 
registered,  and  these  plaintiffs  became  thus  the  legal  owners 
of  those  shares.  The  three,  to  whom  the  thirty-one  shares 
were  transferred,  may,  it  is  true,  have  been  no  longer  bene- 
fieiallv  interested  in  them,  after  the  consideration  for  their 
transfer  had  thus  failed,  and  perhaps  a  jury  might  not  be 
disposed  to  award  damages  in  respect  of  them,  as  the  learned 
Chief  Justice  intimated  in  his  charge.  They  would,  no 
doubt,  be  considered  in  Equity  as  trustees  for  those  who 
had  made  the  transfer  of  the  shares,  and  subject  to  all  the 
incidents  and  liabilities  of  such  a  trust 

How  far,  or  in  what  way,  the  present  defendant  might 
reach  them,  or  whether  he  could  do  so  at  all,  wonld  be  for- 
eign to  our  present  purpose  to  enquire.  It  is  enough  to  say, 
— and  it  is  all  that  we  are  now  called  on  to  say, — that  the 
plaintiffs  under  the  first  bill  of  sale  are  the  legal  owners  of 
the  shares  thereby  transferred,  as  Muir  is  the  legal  owner 
under  the  second.  Their  title  is  good  for  the  purposes  of 
this  suit.  Indeed,  theirs  is  the  only  title  which  can  be  recog- 
nized at  all,  for  the  43rd  section  of  the  Statute  vests  in  thenii 
as  the  registered  owners,  the  sole,  unqualified,  absolute  power 
of  disposing  of  the  ship. 

That  section  is  as  follows : — "  No  notice  of  any  trust,  ex- 
press, implied,  or  constructive,  shall  be  entered  in  the  regis- 
ter book,  or  receivable  by  the  registrar;  and  subject  to  any 
rights  and  powers  appearing  by  the  register  book  in  any 
*^  other  party,  the  registered  owner  of  any  ship  or  share  there- 
"  in  shall  have  power  absolutely  to  dispose,  in  manner  here- 
*'  inafter  mentioned,  of  such  ship  or  share,  and  to  give  effect- 
"  ual  receipts  for  any  money  paid  or  advanced  by  any  of 
*^  consideration." 

I  am  not  sure,  indeed,  whether  this  one  section  does  not  of 
itself  dispose  of  the  whole  case  before  us.     For  if  snch  un- 
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limited  power  and  control  belong  to  the  registered  owner  of       1862 

the  ship,  there  can  be  no  legal  right  or  title  in  any  other  CAHooNetai. 

whatsoever,  or  howsoever  acquired, — and  this  seems  to  be  the  morrow. 
true  governing  principle  of  the  whole  Act. 

I  think,  then,  that  the  rule  for  a  new  trial  must  be  made 
absolute. 


DoDD,  J.,  concurred. 

DesB.vrkes,  J.  It  appears  from  the  evidence  that  the 
present  action,  though  brought  in  the  names  of  William  Muir 
and  three  other  persons,  is,  in  point  of  fact,  prosecuted  by 
Muir  alone,  who  claims  the  whole  of  the  brig  Jerome,  in 
eleven  shares  under  the  bill  of  sale  of  the  27th  December, 

1856,  and  twenty-two  shares  under  that  of  27th  January, 

1857.  making  33-64  shares  in  his  own  right,  and  the  remain- 
ing 31-64  shares  in  right  of,  or  rather  as  the  cestui  que  trust 
of  the  other  plaintiffs  under  the  first  bill  of  sale.  The  other 
plaintiffs,  EJdred  Cahoon,  Asa  Morin,  junior,  and  John 
Narris.  do  not  claim  or  pretend  to  have  any  interest  in  the 
hrilg  themselves,  but  they  have  permitted  their  names  to  be 
xaed  as  co-plaintiffs  with  Muir,  to  enal^le  him  to  establish 
for  his  own  use  and  benefit  a  title  in  them  of  thirty-one 
shares,  that  he,  claiming  to  be  the  owner  of  the  other  33-64 
sfaares,  may  thus  become  the  sole  owner  of  the  brig.  It  is 
true,  the  transfer  of  property  in  the  brig,  by  two  of  the  regis- 
tered owners  to  these  three  plaintiffs,  was  not  made  with  any 
dishonest  or  fraudulent  design,  it  having  been  executed  as  a 
secnrity  to  them  for  five  hundred  pounds,  which  they  had 
agreed  to  advance  for  the  repairing  of  the  brig  previously 
stranded  near  N$w  York ;  yet.  as  no  part  of  that  sum  was  paid 
over  to  the  transferrors,  or  remitted  to  New  York,  in  conse- 
quence of  intelligence  received  that  an  attachment  issued  out 
of  the  Supreme  Court  for  the  State  of  New  York,  at  the  suit 
of  Wittiam  Stairs  and  others,  had  in  the  meanwhile  been 
Igfied  on  the  vessel  at  New  York;  it  was  in  reality  a  transfer 
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1862.  made  without  consideration,  which  ought  not  to  taJke  efl 
CAHooiretai.  or  have  any  legal  operation  as  against  the  defendant  and 
Morrow,  partners,  who  were  the  creditors  of  the  transferrors.  In 
view  that  can  be  taken  of  it,  it  cannot  be  regarded  as  a  tn 
f er  made  in  trust  for  Muir,  for  there  is  certainly  nothing 
shew  that  it  was  at  the  time  of  execution  intended  to  1: 
any  such  eflFect. 

The  respective  transfers  to  Muir  himself  of  shares  in 
brig  Jerome  were  made  under  diflFerent  circumstances, 
was  a  creditor  for  a  large  amount  of  the  registered  owe 
and  both  of  the  bills  of  sale  under  which  he  claims  were 
ecuted  for  valuable  considerations.     The  first  bill  of 
of  the  27th  December,  1856,  was  registered  on  the  3rd  Jc 
ary,  1857.     The  second  bill  of  sale  of  the  27th  Janu 
1857,  was  registered  on  the  same  day,  and  the  attachn 
issued  at  New  York  against  John  Moririy  Edward  Cahoan, 
Ehenezer  Cahoon,  was  levied  on  the  brig  Jerome,  on  the 
Decemier;  and  here  the  question  arises,  what  ejBfect  this 
tachment  and  the  proceedings  under  it,  are  to  have  c 
Muir's  titles  or  shares  in  the  brig,  under  the  Merchant  S 
ping  Act  of  1854. 

It  is  contended,  on  the  part  of  the  defendant,  that,  as 
attachment  was  levied  before  the  registry  of  the  first  bij 
sale,  it  rendered  that  document  inoperative;  and,  from 
time  precluded  Edward  Cahoon,  the  remaining  regist 
owner  of  twenty- two  shares,  from  making  any  transfe: 
his  propert}^  therein;  and  that  followed  up  by  a  judgm 
an  execution,  and  a  sale  under  it;  and,  lastly,  a  bill  of 
of  the  brig  by  the  Sheriff  of  New  York,  having  referenc 
the  levying  of  the  attachment,  it  gave  the  defendant, 
was  the  purchaser,  a  full  and  complete  title  of  the  whol 
the  brig,  which  was  not  required  by  the  provisions  of 
Merchant  Shipping  Act  of  1854,  to  be  registered,  it  b 
vested  in  him  by  operation  of  law,  and  that  Act  being 
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plicable  only  to  transfers  made  by  registered  owners,  and  not       1862. 
to  transfers  of  this  description.  cahoon  et  &]. 


If  this  position  be  sound,  the  verdict  for  the  defendant  is 
rigbt ;  but  if  there  is  nothing  in  the  Act  of  1854,  which  dis- 
penses with  registration  of  such  a  transfer  of  title  as  the 
defendant  has  received,  then  Muir,  having  caused  both  bills 
of  sale  under  which  he  claims  to  be  registered,  and  having 
thuB  complied  with  the  requisitions  of  the  Act,  before  the 
execution  of  the  SherifPs  bill  of  sale  to  defendant,  on  the 
19th  March,  1857,  is  clearly  entitled  to  33-64  shares  of  the 
brig  Jerome. 

In  considering  this  case,  I  may  say  that  I  do  not  attach 
much  weight  to  the  objection,  taken  on  the  part  of  the  plain- 
tiffs, to  the  jurisdiction  of  the  Supreme  Court  of  New  York, 
OTff  the  subject  matter  of  the  suit  instituted  by  William 
Stairs  and  others  against  Edward  Cahoon  and  others,  the 
fiwt  registered  owners  of  the  brig.  Looking  over  the  pro- 
cc«<Kngs  in  that  suit,  without  pretending  to  be  conversant 
^th  the  laws  of  the  State  of  New  York,  I  can  discover  noth- 
ing in  them  that  would  warrant  the  conclusion,  that  they 
were  either  irregular  or  illegal ;  nor  am  I  at  all  prepared  to 
^y  that  those  proceedings  were  unjust,  and  contrary  to  nat- 
w>l  justice. 

The  main  objections  to  those  proceedings  are,  that  the 
P^^eg  proceeded  against  were  not  resident  within  the  State 
of  }iew  York,  and  two  of  them  were  not  served  with  the  pro- 
^^  of  the  Court.  Edward  Cahoon,  it  appears,  was  person- 
•"jBenred;  the  other  two  defendants,  residing  in  this  Pro- 
^^^,  were  not  served :  but  I  have  no  doubt  thev  received  the 
^  of  the  summons  and  complaint  in  that  suit,  which  was 
P^ed  to  have  been  transmitted  to  them  through  the  Post 
'"Bee  at  New  York,  in  accordance  with  the  law  of  the  State 
*^  practice  of  the  Court ;  and  that  they  were  aware  of  the 
gs,  and  might,  if  they  had  chosen,  have  defended 

»ttit    No  defence  was  made,  and  a  judgment  passed  in 


V. 
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1862.  favor  of  William  Stairs  and  others,  the  plaintiffs  in 
cahoon  et  aj.  action  for  the  amount  of  the  debt  proved  to  have  been  ju 
MoRKow.  due  to  them.  It  appears  from  the  testimony  of  WiU 
Bloomfield,  an  attorney  and  Counsellor  of  the  State  of  j 
York,  of  twenty-five  years  active  practice,  that  residenc 
not  necessary ;  property  within  the  State  of  New  York  be 
according  to  the  law  of  that  State,  of  itself  sufiBcient  to  , 
the  Court  jurisdiction ;  and  that  the  publication  of  the  s 
mons  or  process  in  the  newspapers  for  six  weeks,  and 
deposit  of  a  copy  of  the  summons  and  complaint  in  the  ] 
Office,  directed  to  the  person  to  be  served  therewith,  was  ! 
to  be  a  service  of  the  process.  All  the  requisites  of  the  la^ 
the  State  of  New  York,  as  it  is  understood  and  stated  bv 
witness  to  exist,  appearing  to  have  been  complied  witl 
think  the  judgment  and  proceedings  had  in  the  suit  of  ^ 
Ham  Stairs  and  others,  in  the  Supreme  Court  of  New  Y 
must  be  considered  by  this  Court  as  valid  and  binding 
tween  the  parties.  We  must  assume  the  proceedings  of 
Court,  under  the  circumstances  in  which  they  are  presei 
to  uj!,  to  be  right,  until  they  are  shewn  to  be  wrong.  Vie^ 
them  in  that  light,  the  important  subject  of  inquiry  is,  y 
property  the  defendant  has  acquired  in  the  brig,  under 
bill  of  sale  founded  upon  them,  and  that  necessarily  depe 
on  what  application  or  bearing  the  provisions  of  the  Mercl 
Shipping  Act,  1854,  are  to  have  upon  that  document. 

The  57th  section  of  that  Act  directs,  that  "  Every  bil 
"  sale  for  the  transfer  of  any  registered  ship,  or  of  any  si 
"therein,  shall  be  produced  to  the  registrar  of  the  por 
"  whicli  the  vship  is  registered,  together  w^th  the  declare 
"  required  to  be  made  by  a  transferee ;  and  the  registrar  s 
"  tliercupon  enter  in  the  register  book  the  name  of  the  trj 
"  feree,  as  owner  of  the  ship  or  share  comprised  in  such 
"  of  sale,  and  shall  indorse  on  the  bill  of  sale  the  fac 
"  such  entry  having  been  made  with  the  date  and  1 
"thereof;  and  all  bills  of  sale  of  any  ship,  or  shares  : 
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*  siup,  shall  be  entered  in  the  register  book  in  the  order  of       1862. 
*"  their  production  to  the  registrar."  Cahoon  et  &i. 

V. 

Morrow. 

The  58th  section  directs  that  "  If  the  property  in  any  ship, 
*or  in  any  share  therein,  becomes  transmitted  in  consequence 
"of  the  death,  or  bankruptcy,  or  insolvency  of  any  registered 
"orner,  or  in  consequence  of  the  marriage  of  any  female 
^registered  owner,  or  by  any  lawful  means,  other  than  by  a 
*^  transfer,  according  to  the  provisions  of  this  act,  such  trans- 
**' mission  shall  be  authenticated  by  a  declaration  of  the  per- 
"son  to  whom  such  property  has  been  transmitted,  made  in 
"tiie  fonn  marked  H  in  the  schedule  thereto." 

The  59th  section  directs  that  "If  such  transmission  has 
*^  taken  place  by  virtue  of  the  bankruptcy,  or  insolvency  of 

any  registered  owner,  the  said  declaration  shall  be  accom- 
*'panied  by  such  evidence  as  may  for  the  time  being  be  re- 
"ceivable  in  Courts  of  justice,  as  proof  of  the  title  of  the 

parties  claiming  under  such  bankruptcy  or  insolvency.' 
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And  the  60th  section  directs  that  "  The  registrar,  upon 
^^  receipt  of  such  declaration  so  accompanied  as  afore- 
said, shall  enter  the  name  of  the  person  or  persons  entitled 
nndep  such  transmission  in  the  register  book,  as  owner  or 
^^'^CTs  of  the  ship  or  share  therein,  in  respect  of  which 
^ch  transmission  has  taken  place." 

^^^j  it  appears  by  these  provisions  of  the  Act  that  regis- 
tration of  title,  by  whatever  means  acquired,  is  by  the  policy 

tbe  Act  rendered  absolutely  essential.  There  is  no  exemp- 
"^  from  it  in  any  case,  and  whether  the  title  is  acquired 
°y  a  bill  of  sale,  or  by  transmission  of  shares  by  death,  bank- 
^v^y  marriage,  or  by  any  other  means,  it  must,  according 
^  *e  Act  of  1854,  be  registered.  In  the  event  of  a  title 
7*^  acquired  by  any  other  means  than  by  a  transfer  accord- 
'^w  the  provisions  of  the  Act.  the  declaration  is  to  be  made 
■  ^  to  the  form  prescribed  as  circumstances  will  permit. 
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1862.       shewing  most  conclusively,  that  to  constitute  a 
Gaboon  etai.  registration  is  indispensable  in  every  case. 


V. 

Morrow. 


The  57th  section  does  not  refer  alone  to  bills 
ecuted  by  a  registered  owner,  it  refers  to  "  every 
for  the  transfer  of  any  registered  ship,  or  of 
therein,^^  and  it  applies,  in  my  opinion,  as  well 
sale  executed  by  a  Sheriff  on  sale  under  an  execi 
anv  other.  To  hold  that  such  a  bill  of  sale  as  tl 
come  within  the  provisions  of  this  Act  of  1854 
strikes  me,  be  contrary  to  the  meaning,  spirit,  an 
the  Act,  which,  as  I  take  it,  was  to  make  registry 
order  of  production  of  the  instrument  to  the  re 
only  evidence  of  ownership.  That  such  was  th 
the  Act  is,  I  think,  obvious  from  the  language  o^ 
third  section,  which  declares  "that  no  notice  of 
"express,  implied,  or  constructive,  shall  be  ent< 
"register  book,  or  receivable  by  the  registrar;  z 
"  to  any  rights  and  powers  appearing  by  the  regis 
"be  vested  in  any  other  party,  the  registered  ow 
"ship  or  share  therein  shall  have  power  absolui 
"  pose  in  manner  hereinafter  mentioned  of  such  sh 
"  and  to  give  effectual  receipts  for  money  paid  c 
"  by  way  of  consideration.^^ 


Under  this  section  of  the  Act  I  think  Edward  C 
appeared  by  the  register  book  to  be,  and  was  the 
owner  of  twenty-two  shares  in  the  brig  Jerome  o 
January,  1857,  had  a  right  to  transfer  them,  as 
that  day,  to  William  Muir  for  a  valuable  considei 
that  Muir.  by  virtue  of  that,  and  the  previous 
him  by  John  Morin  and  Ebenezer  Cahoon  of  eleven 
came  entitled  to,  and  must  be  considered  to  be  the  ! 
of  33-64  shares  in  the  brig  Jerome,  the  defendant  ] 
remaining  31-64  shares  under  the  bill  of  sale  o 
March,  1857,  from  the  Sheriff  of  New  York,  ins' 
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wbole  for  which  it  seems  a  register  has  been  granted  to  him      1862. 
5u>)ject  to  the  legal  rights  of  Muir.  cahoon  et  ai. 

Morrow. 
In  reference  to  the  objection  taken  at  the  argument  to  the 

imwidment  allowed  at  the  trial  of  this  case,  I  may  say  that 

I  am  not  at  all  satisfied  that  this  Conrt  possesses  the  power^ 

under  the  133rd  section  of  our  Practice  Ad,  to  permit  the 

name  of  a  plaintiflE  to  be  struck  out  of  the  record,  and  the 

name  of  another  to  be  substituted  at  the  trial.     On  reading 

the  late  case  of  Garrard  v.  Oubilei,  5  Law  Times,  N.  S.  609, 

towMch  the  learned  Chief  Justice  has  referred,  I  am  inclined 

to  flunk  with  him  that  if  such  an  amendment  can  be  allowed 

at  aD,  it  can  only  be  with  the  consent  of  the  party  whose 

name  is  added,  for  the  reason  assigned  by  Erie,  C.  J.,  in  that 

<^  "that  it  would  be  a  glaring  piece  of  injustice  to  bring 

"in  a  stranger  at  the  time  of  trial,  without  any  notice  and 

^thout  his  consent."     I  have  not  considered  this  point  as 

nA^ng  any  important  bearing  in  this  case,  in  consequence 

^f  the  rerdict  having  been  found  for  the  defendant,  and  have, 

^^i^ore,  not  given  it  the  consideration  I  otherwise  would. 

'^J  present  impression,  however,  is,  that  without  the  express 

^^sent  of  the  party,  such  an  amendment  cannot  be  made. 

•^<*ordiug  to  my  view  of  this  case,  the  rule  to  set  aside  the 

®^^  and  for  a  new  trial  must  be  made  absolute. 

**iLKi>'S,  J.,  concurred. 

Eule  absolute. 
Attorney  for  plaintiflFs,  /.  W.  Johnston,  junior. 

Attonaev  for  defendant,  J.  W.  Ritchie,  Q.C. 
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1862. 


CKOWELL  versus  GEDDES. 


—    Where  a  vessel  insured  on  a  voyage  from   Halifax  to  Nassau  t 

Jttii/80  back,  arrived  at  Nassau,  and  sailed  thence  for  New  York,  har 

^  previously    taken   in   carj:o  at   Nasseau   for   New   Yorjt,   and  n( 

for  Halifax;  and  the  captain  expressed  his  determination  bef( 
leaving  Nassau  to  return  there  or  to  some  other  West  India  Isla 
from  New  York,  and  his  disinclination  to  return  to  Halifax;  a 
the  vessel  was  wrecked  while  on  the  track  common  both  to  t 
voyage  from  Nassau  and  New  York,  and  to  that  from  Nass 
to  Halifax. 
Held.  A  change  of  voyage,  and  not  merely  a  deviation,  or  intenti 
to  deviate,  and  that  the  underwriters  were  not  liable. 

ASSUMPSIT  on  a  policy  of  insurance  on  a  vessel,  tri 
before  Daddy  J.,  at  Shelbume,  in  May,  1861,  and  vei 
diet  for  plaintiff,  by  consent,  for  fifteen  pounds  and  intere: 
subject  to  the  opinion  of  the  Court. 

The  case  was  argued  in  Michaelmas  Term  last,  by  J. ' 
Johnston,  junior,  and  J.  W.  Johnston,  senior,  Q.C.,  for  pla. 
till,  and  J.  B.  Smith,  Q.C.,  for  defendant. 

All  the  material  facts  are  sufficiently  stated  in  the  ju 
ment. 

The  Court  now  gave  judgment. 

Bliss,  J.*  In  this  case,  there  was  a  verdict  for  the  pl^ 
tiff,  by  consent,  subject  to  the  opinion  of  the  Court  upon 
whole  case,  who  were  to  have  the  power  of  drawing  inferei 
from  the  facts,  as  a  jury  might  do. 

It  was  an  action  on  a  policy  of  insurance  on  the  schao 
Vnlonia,  on  a  voyage  from  Halifax  to  Nassau,  in  the  Is! 
of  New  Providence,  and  back  to  Halifax.  The  vessel  sailec 
her  voyage  out,  and  arrived  at  Nassau,  where  she  took  on  bo 
a  cargo  for  New  York,  for  which  place  she  then  sailed.  Tl 
arc  two  channels  or  passages  from  Nassau,  by  either  of  wl 
they  can  proceed  either  to  New  YorJc  or  Halifax :  the  noi 
cast  j)assage  by  the  Hole  in  the  Wall,  which  is  the  more  u« 
and  safer  of  the  two,  and  the  north-western  passage  by 
Berry  Ishnds,  which  is  taken  by  vessels  bound  to  eittier  of 
places  before  mentioned,  when  the  wind  is  unfavorable 
the  north-east  passage. 

The  Valania  sailed  by  the  north-western  passage,  and 
wrecked  a  day  or  two  after  on  the  Berry  Islands,  which 

*  Young.  C.J..  having  been  concerned  in  the  case  when  at  the 
gave   no   opinion. 
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^iote  reaching  the  dividing  point  of  the  voyage  to  Halifax      1862. 
OT  y^c  York.  crowell 

Geddes. 

If  this  were  a  case  merelv  of  an  intention  to  deviate,  then 
48  the  loss  took  place  before  the  dividing  point  of  the  voyage 
had  been  reached,  it  is  clear,  under  the  decisions  which  have 
be«i  given,  that  the  underwriters  would  be  liable.  Kewhy 
et  d  T.  Ryan.  2  H.  Bl.  343,  TheUusson  v.  Ferguson,  Dougl, 
365. 

But  I  am  opinion  that,  under  the  facts  of  the  case,  this  is 
not  so  much  a  question  of  deviation  as  of  a  change  of  voy- 
age. The  distinction  between  the  two  was  settled  in  the  case 
of  Wooldridge  v.  Boydell,  Dougl.  16,  where  it  was  held  that, 
▼here  the  ship,  insured  for  one  voyage,  sailed  on  another, 
and  was  taken  before  she  reached  the  dividing  point,  the 
policy  was  discharged.  As  Lord  Mansfield  remarked  in  that 
case,  "in  deviation,  the  terminus  a  quo  and  that  ad  quern  are 
"the  same;*^  or,  as  it  was  put  by  counsel  in  argument  in 
.Vorrt%  v.  St.  Barbe,  2  Bos.  &  Puller.  439 :  "  In  case  of  a 
"deriation,  the  termini  of  the  voyage  remain,  though  the 
** course,  by  which  the  terminus  ad  quem  is  sought,  be  changed. 
But  when  the  terminus  ad  quem  is  changed,  it  is  not  a 
"deviation  but  an  abandonment  of  the  voyage;  and 
8wh  an  abandonment  at  whatever  time  it  takes  place, 
whether  before  or  after  the  arrival  of  the  ship  at  the  divid- 
^  point,  discharges  the  underwriters."  This  appears  to 
n»e  a  dear  and  correct  exposition  of  the  law  on  this  subject, 
which  ig  also  well  illustrated  and  explained  by  the  case  of 
Ban  v.  Travis,  7  Bam.  &  Ores.  14.  There  the  policy  was 
on  a  voyage  from  Liverpool  to  London.  The  ship  took  in 
P^  at  Liverpool  for  Southampton  as  well  as  London,  and 
hiving  delivered  her  goods  at  the  first  place,  proceeded  on  to 
^'^'^fcn.  The  London  cargo  proved  to  have  been  damaged, 
™ch,  as  the  jury  found,  had  taken  place  before  the  ship 
"^  leached  the  dividing  point  of  the  voyage.  It  was  argued 
^r^  18  the  yeBsel  intended  to  go  to  Southampton,  she  did  not 
loathe  voyage  insured, — but  it  was  held  that  going  there 
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1862.      was  a  deviation  only.    Lord  TerUerden  said  that  "  The  c^ 
crowbll     "  tain  having  loaded  his  vessel   with   goods   partly  for  oii^ 
gkddks.     "  place,  and  partly  for  the  other,  I  thought  that  it  was  to  te 
"  inferred  that  he  sailed  on  a  voyage  to  both  places,  and  tbBt 
"  so  long  as  the  vessel  continued  in  that  course  which  ^38 
common  to  a  voyage  either  to  Southampton  or  London,  sl^e 
wa8    sailing    on    the    voyage    insured."    Bailey ,  J.,  eai^ 
'^  Where  the  insurance  is  on  a  voyage  to  a  given  place,  arxd 
"  the  captain  when  he  sails,  does  not  mean  to  go  to  that  pla43< 
"at  all,  he  never  sails  on  the  voyage  insured.     But  whex^ 
"  the  ultimate  termini  of  the  intended  voyage  are  the  sarrxe 
"as  those  described  in  the  policy,  although  an  intennediart:^ 
"  voyage  be  contemplated,  the  voyage  is  to  be  considered  tln-e 
same,  until  the  vessel  arrives  at  the  dividing  point  of  tt*^ 
two  voyages.     The  departure  from  the  course  of  the  Toy 
age  insured  then  becomes  a  deviation;  but  before  the  a^^*" 
"  rival  at  the  dividing  point,  there  is  no  more  than  an  inte-x^- 
"  tion  to  deviate,  which,  if  not  carried  into  effect,  will  a^^ 
"  vitiate  the  policy." 

Now,  in  the  present  case,  the  captain  took  a  cargo  iroW^ 
Nassau  for  New  York  only,  and  not  for  HaUfax,  which  VJ 
the  terminus  in  the  vo}-age  insured ;  and,  therefore,  that, 
which  Lord  Tenterden  in  the  case  just  cited  inferred  that  till 
vessel  sailed  on  a  voyage  to  both  places,  is  wholly  wanting^ 
here.     Then  we  have  the  furi;her  evidence  of  the  expressed 
determination  of  the  captain,  (which  though  objected  to,  I 
think  quite  admissible  for  this  purpose) ,  to  return  to  NassaUy 
or  to  proceed  to  some  other  West  India  Island,  should  he  be 
successful  in  obtaining  freight,  and  of  his  disinclination  to 
retuni  to  Halifax  at  that  season  of  the  year,  so  much  so,  that 
he  was  pleased  that  no  return  cargo  to  Halifax  from  Nassau 
could  be  there  provided. — from  which,  I  think,  the  inference 
is  very  strong,  that  he  did  not  sail  on  the  voyage  to  both 
places,  and  so  did  not  sail  on  the  voyage  insured. 

It  is  true  that  in  the  case  of  Wooldridge  v.  BoydeTl,  Dougl. 
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16,  the  whole  voyage  inBnred  was  abandoned,  and  never  com-       1862. 

meneed;  but  the  principle  mxist  be  the  same,  whenever,  at    ;crowkll 

anytime  after,  the  voyage  itself  is  changed;  for,  if  the  vessel      gkddbs. 

is  not  on  that  voyage  which  is  covered  by  the  policy,  but  on 

another  voyage,  she  does  not  come  within  the  policy,  and  is 

not  protected  by  it.     It  is  not  a  deviation  from  the  terminus 

ad  qvm,  if  she    did   not   ultimately    intend  to  go  to  that 

imninus,  but  a  change  of  the  voyage,  and  the  substitution  of 

another  in  its  place.     That  is,  I  think,  clearly  settled  by  the 

ca^e  of  Bottomley  v.  BoviU,  5  B.  &  C.  210.     That  is  in  every 

respect  in  point  with  the  present  case.     There  the  ship  was 

insured  from  London  to  New  South  Wal^,  and  at  and  from 

there  to  all  ports  and  places  in  the  East  Indies  or  South 

Ammca,  with  liberty  in  that  voyage  to  proceed  and  sail  to, 

and  tonch  and  stay  at,  any  ports  or  places  whatsoever,  with 

^ve  to  take  in  and  discharge  goods  and  passengers  at  all 

I^rts  in  the  Channel,  Cork,  Madeira,  Cape  of  Good  Hope,  &c,, 

particularlv  to  trade  and  bail  backwards  and  forwards,  and 

forwards  and  backwards.    The  ship  sailed  to,  and  arrived  at, 

-Vfir  S(ntfh  Wales.     There  the  captain  received  a  letter  from 

Ws  owner,  directing  him  to  proceed  to  the  East  Indies,  instead 

of  Smtli  America ;  but  before  receiving  it,  he  had  entered  into 

•  contract  to  take  passengers  and  goods  to  New  Zealand,  and 

^  taken  some  of  the  goods  on  board.     After  receiving  this 

letter  of  instructions  the  captain  entered  into  a  contract  to 

bring  back  one  of  the  passengers  from  New  Zealand  to  New 

S(niih  Wales,    The  ship  proceeded  to  New  Zealand,  and 

•i^ved  there  on  the  4th  August,  and  landed  the  passengers ; 

^  on  the  7th  weighed  anchor,  with  the  intention  of  return- 

i^?  to  New  South  Wales ;  but  in  working  out  of  the  harbor, 

the  ship  missed  stays,  and  was  lost.    New  Zealand  lies  in  the 

course  of  the  voyage  from  New  South  Wales  to  South  America, 

but  not  in  the  course  of  the  voyage  from  New  South  Wales 

to  the  East  Indies.    It  was  contended  at  the  trial  (as  it  was 

Jiffe  in  the  argument  before  us),  that  this  was  a  loss  by  bar- 
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1862.       ratry.     But  Abbott,  C.J.,  held  that  it  could  only  be  barra^rf^T 
crowkll     where  the  captain  acted  in  fraud  of  his  duty  to  his  own 
geddes.     and  that  a  mere  mistake  by  the  captain,  as  to  the 

of  his  instructions,  or  a  misapprehension  of  the  best  inocL3e 
of  acting  under  them,  and  carrying  them  into  eflfect,  wou^d 
not  amount  to  barratry.     And  this,  I  think,  disposes  of  ti"~»e 
objection  which  was  taken  by  the  plaintiflTs  counsel  at  tV^ae 
argument,  that  the  captain  of  the  Fafonta,  in  sailing  to  N^^m? 
York,  acted  wrongfully  towards  his  owner,  and  did  not  thei 
by  affect  his  rights  under  this  policy.     There  is  nothing 
the  case,  from  which  anything  like  fraud  to  his  owner 
be  imputed  to  the  captain,  but  abundant  to  shew,  on  the  co: 
trary,  that  he  acted  for  the  best  interests,  as  he  thought,  ^of 
the  owner  of  the  vessel,  and  with  the  concurrence  of  her  co'^Or 
signees  at  Nassau,  in  changing  the  voyage  from  Halifax   ^lo 
New  York,  for  which  former  place,  it  appears,  he  had  no  re- 
turn freight. 

Then,  as  to  the  main  question.  It  was  held  that,  thoii^l 
the  language  of  the  policy  was  in  that  case  of  very  extensL"^* 
import,  yet  the  ship  was  only  protected  by  it  while  sailing  o^^ 
some  intermediate  voyage,  imdertaken  with  a  view  to  tl^^ 
accomplishment  of  a  voyage  either  to  South  America  or  tfcB-* 
East  Indies ;  that  the  ship,  when  lost,  was  on  a  distinct  ti 
age.  not  subordinate  to,  nor  connected  with,  either  of  th 
voyages  contemplated  by  the  parties ;  and  so  she  was  not  ai 
that  time  on  the  voyage  insured.  In  the  language  of  Baiky, 
J.,  ^*  The  vessel  sailed  on  an  intermediate  voyage  to  New 
Zealand  and  back;  and,  although  New  Zealand  is  in  the 
w^ay  from  New  South  Wales  to  South  America;  yet  that 
voyage  was  commenced  without  having  for  its  ultimate 
"  object  the  voyage  to  South  America;  and  New  Zealand  was 
^*  not  in  the  way  to  the  East  Indies.  The  ship,  therefore,  at 
"  the  time  of  the  loss,  was  not  on  a  voyage  contemplated  by 
*'  the  policy,  and  the  underwriters  are  not  liable/* 
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Applying  that  case  to  the  present,  we  may  say,  that  the      1862 
vessel,  when  lost,  was  on  a  voyage  to  New  York,  not  having     crowell 
lor  its  Tdtimate  object  the  voyage  to  Halifax,  not  connected      geddks. 
with,  nor  subordinate  to,  the  voyage  to  Halifax,  and  not  con- 
templated by  the  policy,  and,  therefore,  not  within  the  policy, 
nor  covered  by  it ;  so  that  the  underwriters  are  not  liable. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  Court 
must  be  for  the  defendant. 

DoDD,  J.  Upon  the  evidence  adduced  at  the  trial  of  this 
cause,  the  Court  will  have  to  decide,  before  a  verdict  can  be 
entered  for  the  defendant,  that  there  was  either  a  deviation 
Wore  the  loss  of  the  vessel,  or  an  abandonment  of  the  voyage 

insured. 

It  is  quite  clear  that  an  intention  to  deviate  is  not  suflScient 
to  discharge  the  underwriters,  and  it  requires  a  nice  discrimi- 
nation to  draw  the  line  between  an  intention  to  deviate,  and 
tt  abandonment  of  the  voyage.  Amould,  in  his  work  on 
^Wttrance,  page  346,  says  the  test  in  all  cases  is,  whether  the 
fenniniw  ad  quern  specified  in  the  policy  remains  the  ultimate 
pW  of  intended  destination ;  if  it  does,  then  the  design, 
twngh  formed  before  sailing,  of  putting  into  any  other  port, 
or  taking  an  intermediate  voyage  in  the  way  to  such  ultimate 
place  of  destination,  does  not  necessarily  amount  to  a  change 
of  voyage. 

^  the  case  before  us,  the  intention  to  deviate  by  taking  in 
^^&  at  Nassau  for  New  York,  and  sailing  for  that  port, 
u^^d  of  returning  direct  to  Halifax,  as  by  the  tenns  of  the 
poucj  the  vessel  was  bound  to  do,  is  clearly  in  evidence ;  but 
whether  there  was  an  intention  to  give  up  the  ultimate  port 
a£  destination  is  not  so  clear.  Johnston,  who  was  examined 
ilJKJD  interrogatories  at  Nassau,  proves  that  the  vessel  re- 
ifffhed  a  cargo  there  of  wood,  iron,  and  sponge,  and  then  left 
mifJfew  York.  An  objection  was  taken  to  his  answer  to  the 
MBith  interrogatory,  but  I  do  not  think  the  objection  can  be 
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1862.       supported.     The  master  may   not   have  had  authority  C 
crowkll     changing  the  voyage,  and  having  changed  it,  he  may  be  lia! 
OEDDB8.     to  the  owners  for  any  loss  the  change  occasioned  to  thei 
but  as  respects  third  parties,  the  owners  in  general  are  liai 
for  the  conduct  of  the  master  in  the  management  of  the  vi 
sel,  and  therefore  his  acts  are  admissible  in  evid^ice  to  esta 
lish  their  liability;  besides  which  we  have  no  proof  that 
was  acting  outside  their  authority.  The  presumption  is,  tl 
the  master  was  acting  with  the  sanction  of  the  owners, 
changing  the  voyage,  when  he  found  freight  could  not 
obtained  for  a  return  voyage  from  Nassau  to  Halifax;  an 
in  my  opinion,  it  was  for  the  plaintiff  at  the  trial  to  reb 
that  presumption,  if  he  could. 

The  answer  to  the  seventh  interrogatory  proves  that  tl 
intention  of  the  captain  was  to  return  to  Nassau  from  Ni 
York,  or  to  another  West  India  Island,  if  he  could  obta 
freight,  and  that  he  requested  the  witness  to  write  to  tl 
consignee  of  the  cargo  taken  on  board  at  Nassau,  to  assi 
him  in  that  object.  Upon  thi?  point  the  witness  says  tl 
captain  exprosi-ed  his  determination  to  return  to  Nassau, 
some  other  West  India  Island,  should  he  be  successful  : 
obtaining  freight;  and  expressed  his  disinclination  to  retui 
to  Halifax  at  that  season  of  the  year,  and  seemed  pleased  tii 
we,  as  consignees,  had  not  the  means  of  providing  the  vess 
with  a  return  cargo  to  Halifax,  and  thus  carrjang  out  ti 
original  charter  party. 

From  this  evidence  then,  it  may  be  fairly  presumed  th 
the  captain  came  to  a  fixed  determination  not  to  carry  out  tl 
original  voyage,  but  to  abandon  it  when  he  found  freigl 
could  not  be  obtained  for  the  return  voyage  to  Halifax)  ai 
he  seemed  pleased,  as  the  witness  says,  that  such  frei^ 
could  not  be  obtained.  There  may  have  been  some  floatii 
idea  in  the  mind  of  the  master  that  should  freight  not 
had  at  New  York,  that  he  should  in  that  case  proceed 
Halifax,  but  the  fair  and  reasonable  deduction  to  be  dra^ 
from  the  evidence  is  against  that  conclusion. 


XXVI.   VICTOEIA.  191 

irnotiH,  ftt  page  351,  giyee  the  result  of  the  English  au-       1862. 
Aorities  upon  the  point  in  question,  as  follows :    "  It  is  quite     crowbll 
^dear,"  he  says,  "  that  if  the  assured,  either  before  or  after      oeddks. 
"file  ship  sails,  have  determined  to  abandon  the  original  port 
"rf  destination,  and  fixed  upon  another,  that  discharges  the 
"nndenrritera  from  all  loss  happening  after  such  determina 
*tioii  is  finally  formed,  though  such  loss  may  occur  before 
''the  ship  has  quitted  the  track  of  the  original  voyage,  or 
"fv^en,  under  a  policy  ^at  and  from,'  before  she  has  sailed 
**  ftt)in  the  port  where  the  risk  was  made  to  commence/' 

I  must  admit  that,  at  first,  I  considered  the  conduct  of  the 
inaster  as  not  amounting  to  more  than  a  conditional  intention 
to  give  up  Halifax,  the  terminus  ad  quern  contemplated  in 
fte  ehaarter  party;  but  looking  at  the  evidence  more  closely, 
Mid  being  called  upon  to  draw  conclusions  from  it,  as  a  jury 
'Wild,  if  submitted  to  them,  I  cannot  avoid  thinking  that, 
*t  least,  the  weight  of  evidence  is  against  the  idea  that  the 
Bttster  o<Hitemplated  proceeding  from  New   York,  had  he 
wrived  there,  to  HalifaXy  under  any  circumstances ;  but,  on 
tkf  contran',  that  the  voyage  to  HaUfax  was  entirely  aban- 
doned bv  him. 
•I 

Chancellor  Kenty  in  14  Johnston's  R.  57,  in  giving  his  opin- 
^  although  differing  with  the  majority  of  the  Couri;,  yet 
^**rly  defines  the  rule  in  the  English  Courts  as  respects 
^*^tian.    He  says :  "  The  voyage  is  always  deemed  the  same, 
'katever  be  the  deviation,  provided  the  original  pori;  of 
fe^tination  be  not  abandoned.     These  are  plain  elementary 
'^Jea  in  the  law  of  insurance;  and,  because  the  question  of 
wiation  always  pre-supposes  and  admits  a  continuation 
of  the  original  voyage,  it  follows  that  a  mere  intention  to 
i      wviiie,  whether  formed  before  or  after  the  commencement 

■  of  Qie  voyage,  is  no  deviation,  if  the  intention  was  never 

■  "cutied  into  effect;  and  the  loss  happened  before  the  vessel 
B  "tme  to  the  dividing  point.    But  if  the  original  place  of 

I 
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IS62.       "  destination  "be  abandoned,  in  order  to  go  to  another  port  of 
(RowELL     "  discharge,  the  voyage  itself  becomes  changed,  because  one 
OEDDE8.     "of  the  termini  of  the  original  voyage  is  changed.     The 
identity  of  the  voyage  is  gone,  and  a  new  and  distinct  voy- 
age is  substituted.     In  that  case,  intention  is  everything; 
"for  on  that  depends  the  fact,  whether  the  original  voyage 
"  was,  or  was  not,  abandoned ;  and,  if  the  intention  to  ahan- 
don  be  once  clearly    and    certainly    established,    it    then 
becomes  perfectly  immaterial  whether  the  vessel  was  lost 
"before  or  after  she  came  to  the  dividing  point;  because^  in 
"  either  case,  she  was  lost,  not  on  the  voyage  insured,  hut  on 
"a  different  voyage.^* 

In  the  present  case,  the  voyage  insured  was  out  to  Nassau 
and  back  to  Halifax;  the  first  part  of  the  voyage  was  com- 
pleted, and  the  vessel  arrived  in  safety  at  Nassau;  and,  in- 
stead of  returning  to  Halifax,  we  find  the  master  taking  in  a 
cargo  for  New  York,  and  expressing  his  determination  to 
return  either  to  Nassau  or  some  West  India  Island^  from 
New  York. 

Lord  Eldon  says :  "  When  a  ship  is  insured  at  and  from  a 
"given  port,  the  probable  continuance  of  the  ship  in  that 
"  port  is  in  the  contemplation  of  the  parties  to  the  contract; 
"if  the  owners?,  or  persons  having  authority  from  tbem; 
"  change  their  intention,  and  the  ship  is  delayed  in  that  port 
"  for  the  purpose  of  altering  the  voyage  and  taking  in  a  dif- 
"  f erent  cargo,  the  underwriters  run  an  additional  riak^  if 
"  such  a  change  of  intention  is  not  to  affect  the  contract.** 
1  BIujIl  100.  Admitting  that  the  vessel,  when  lost  on  the 
Berry  Tslaruls,  was  in  the  direct  track  to  Halifax,  does  not, 
according  to  Lord  Eld^n  and  Chancellor  Jfeni,  vary  the  case, 
if  the  intention  to  abandon  the  original  voyage  is  clearly 
established,  and.  as  I  have  already  said,  the  evidence  cannot> 
when  carefully  examined,  lead  to  any  other  conclusion. 

In  BotiomUy  v.  Bovill,  5  B.  &  C.  210,  the  Court  carried  the 
principle  further  than  the  authorities  referred  to,  in  dis- 
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charging  the  underwriters,  for,  in  that  case,  it  did  not  appear       1862. 
that  the  original  terminus  ad  quern  of  the  voyage  was  given     crowell 
up,  but  merely  that  an  intermediate  voyage  had  been  under-      geddes. 
taken.   Amould,  in  referring  to  the  case,  draws  this  conclu- 
gion  from  it.     If  the  ship,  without  necessary  or  other  justi- 
f Ting  cause,  after  accomplishing  part  of  the  voyage  insured, 
sails  on  a  distant  intermediate  voyage,  which  is  not  allowed 
by  the  usage  of  trade,  and  which  is  neither  subordinate  to,  nor 
*  onnected  with,  the  voyage  contemplated  by  the  parties  as 
the  principal  object  of  the  contract,  she  will  be  considered  as 
faaTing,  for  the  time  at  least,  given  up  all  intention  of  pro- 
ceeding: to  her  primary  destination,  and  the  underwriters 
will  be  discharged  from  all  loss  that  may  take  place  after  she 
has  engaged  in  such  intermediate  voyage,  although  the  cap- 
tain may  still  intend  ultimately  to  proceed  to  the  original 
terminus  ad  quern  named  in  the  policy. 

Taking  this  case  in  Bcurn,  &  Cress.,  as  a  governing 
one,  and  there  not  being  any  tiling  to  shew  that  the  usage  of 
trade  justified  the  VaJonia  in  undertaking  the  intermediate 
Toyaee  to  New  York,  and  it  not  being  either  subordinate  to, 
or  connected  with,  the  voyage  contemplated  by  the  parties, 
as  the  principal  object  of  the  contract,  it  is  clear  the  under-» 
^mriter  is  diBcharged.  But  admitting  that  sailing  for  an 
intermediate  port,  with  the  intention  of  finally  proceeding 
to  the  original  port  of  destination,  does  not  discharge  the 
underwriter,  while  the  vessel  is  proceeding  on  a  track  com 
mon  to  both ;  in  the  case  imder  consideration,  no  such  inten- 
ticHi  is  apparent;  but,  on  the  contrary,  the  most  reasonable 
conclusion  is  that  the  master,  when  he  sailed  from  Nassau 
for  New  York,  gave  up  the  idea  of  proceeding  from  the  lattei 
place  to  Halifax.  Mr.  Johnston,  at  the  argument,  contended 
that  the  sailing  of  the  vessel  from  Nassau  to  New  York,  was 
without  the  authority  of  the  owner,  and  that  the  act  amount- 
ed to  barratry  upon  the  part  of  the  master,  and  that  there- 

18* 
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1862.  fore  the  underwriter  was  liable.  I  have  not  the  pleadings  f 
crowbll  the  cause  to  refer  to,  but  I  do  not  think  they  raise  this  issn 
OBDDB8.  and,  if  they  did,  I  do  not  think  the  conduct  of  the  mast- 
amounted  to  barratry,  and  that  neither  fraud  nor  crime  ce 
be  attributed  to  him;  but,  on  the  contrary,  his  conduct  f 
changing  the  voyage  (if  not  with  the  authority  of  the  owner 
was  not  anything  more  than  the  exercise  of  a  mistaken  di 
cretion,  and,  I  have  no  doubt,  with  the  best  intention  towart 
promoting  the  interests  of  her  owner.  Barratry  impoc 
fraud;  it  must  be  something  of  a  criminal  nature  again, 
the  owners  of  the  ship  by  the  master  or  mariners.  2  Lai 
Ray,  1349,  2  Strange,  1173,  1  T.  R,  323.  The  deviation  of 
vessel  from  the  voyage  insured,  through  the  ignorance  of  C 
captain,  or  from  any  other  motive  not  fraudulent,  though 
avoids  the  policy,  does  not  constitute  an  act  of  barrati 
Phyn  V.  Royal  Exchange  Assurance  Company,  7  T.  B.  5C 

A  deviation  from  the  lawful  course  of  the  voyage,  thou_ 
intentional  or  the  result  of  gross  ignorance,  will  not  amom 
to  barratry,  ^^  unless  accompanied  with  fraud  or  crime,  : 
"case  of  deviation  will  fall  within  the  true  definition 
"barratry."  Per  Lord  Ellenborough  in  Eark  v.  Rowcrt^ 
8  East,  139.  Therefore,  upon  the  whole  case,  as  it  is  pn 
sented  to  us,  I  am  with  the  defendant  upon  the  ground 
the  abandonment  of  the  original  voyage,  as  contemplate 
between  the  parties  to  the  contract  of  insurance;  cone 
quently.  in  my  opinion,  the  verdict  must  be  entered  for  hi* 

DesBarres,  J.  This  case  was  argued  before  us  at  il 
last  December  Term,  when  the  following  objections  were  take 
to  the  verdict  by  the  defendant's  counsel: 

First.  That  there  was  an  abandonment  of  the  voyage  i 
Nassau, 

Second.  If  there  was  no  abandonment  of  the  voyage,  the 
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¥aB  a  deviation  after  the  Vessel  sailed  from  Nassau,  on  her  ^1862 
homeward  voyage.  crowell 


V. 
OSDDEfi. 


The  question  for  our  consideration  is,  whether  the  vessel,- 
when  wrecked,  was  within  the  protection  of  the  policy.  I 
am  decidedly  of  opinion  that  she  was  not,  and  I  think  that 
no  other  conclusion  can  be  drawn  from  the  evidence,  than 
that  the  original  voyage  was  abandoned,  and  a  new  one  sub- 
stituted and  entered  upon,  changing  the  risk  insured  against, 
«id  rendering  the  policy  void.  The  well  known  and  estab- 
lished principle  in  the  law  of  insurance  is,  that  if  the  vessel 
departs  voluntarily,  and  without  necessitjs  from  the  usual 
wuRe  of  the  voyage,  the  insurer  is  discharged ;  and  the  short- 
fiess  of  the  time,  or  of  the  distance  of  a  deviation,  makes  no 
difference  as  to  its  effect  on  the  contract.  In  3  Kenfs  Com, 
212,  it  is  said :  "  The  meaning  of  the  contract  of  insurance 
"for  the  voyage  is,  that  the  voyage  shall  be  performed  with 
*  all  safe,  convenient,  and  practicable  expedition,  and  in  the 
''regular  and  customary  track." 

Xow.  it  is  contended,  on  the  part  of  the  plaintiff,  that, 
™oagh  the  Valonia  took  in  a  cargo  at  Nassau,  cleared  out, 
*Dd  sailed  for  New  York,  contemplating  and  intending  an 
•tttirely  new  and  different  voyage,  there  was  no  abandonment 
•^  no  deviation ;  inasmuch  as  the  vessel  was  wrecked  on  a 
^owse  common  both  to  New  York  and  Halifax,  and  before 
^dividing  point;  that  it  was,  in  fact,  nothing  more  than 
^  intention  to  deviate,  not  carried  out. 

The  only  evidence  we  hftve  as  to  which  of  the  two  channels 
^  would  be  proper  for  a  vessel  to  take,  bound  on  a  voyage 
"^  Nassau  to  Halifax,  one  being  the  north-east,  and  the 
^^  the  north-west  channel,  is  that  of  Martin  Doan  and 
'wen  Smith,  two  shipmasters,  examined  on  the  part  of  the 
F^'iitifl.  Neither  of  these  witnesses  have  given  any  very 
or  satlBfactory  testimony  on  this  point;  probably  be- 
Bdfher  of  them  had  any  accurate  knowledge  of  these 
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1 862.^    channels,  each  having  made  but  one  voyage  to  Nassau.  T 


Crowell  agree  that  the  course  from  Nassau  to  HalifaXy  and  fi 
geddks.  Nassau  to  New  Yorky  is  common  to  both  ports,  until  the  1 
tude  of  Cape  Hatteras,  distant  about  two  hundred  miles  f 
Nassau,  which  is  the  dividing  point.  Neither  of  them  < 
went  through  the  N.W.  passage,  or  have  any  knowledge  o 
only  that  it  is  the  most  dangerous  passage  of  the  two.  Si 
says :  "  If  I  were  going  to  Halifax  from  Nassau,  I  w( 
choose  the  north-east  passage;  but  if  the  wind  preva 
against  me,  I  would  take  the  north-west  passage," — f 
which  it  may  be  inferred  that  the  north-east  passage  is 
direct  and  usual  course  to  Halifax,  and  that  the  other  is  < 
to  be  taken  when  the  wind  is  adverse ;  "  that,  being  wrec 
"on  the  Berry  Islands,  the  vessel  must  have  been  g( 
"  through  the  north-west  passage." 

It  is  dijfficult  to  discover  from  this  evidence  whether 
vessel,  at  the  time  she  was  wrecked,  was  pursuing  a  vo} 
to  Halifax  or  to  New  Yorh\  but  as  she  was  laden  and  clej 
out  for,  and  her  cargo  was  consigned  to  persons  in,  New  Y 
the  fair  and  reasonable  presumption,  in  the  absence  of 
evidence  as  to  the  point  from  which  the  wind  was  blow 
is  that  the  intention  proved  to  have  been  formed  at  Nai 
of  changing  and  abandoning  the  original  voyage  was  i 
being  carried  out. 

It  is  not  necessary  f  jr  the  defendant  to  shew,  by  posi 
and  direct  testimony,  that  the  vessel  was  not  in  the  ea 
of  her  homeward  voyage  at  the  time  she  was  wrecked;  i 
enough  to  shew,  that  the  voyage  was  designed  for,  and 
cargo  shipped  to  be  landed  at  NcwVork,  in  order  to  disch 
himself  from  all  liability  as  an  underwriter  for  loss. 

In  the  case  of  Wooldridge  v.  BoydeU,  Dougl.  16,  the 
was  insured  '*  at  and  from  Maryland  to  Cadiz/'     She 
cleared  from  Maryhmd  for  Falmouth,  and  a  bond  given 
all  the  enumerated  goods  were  to  be  landed  in  Britain, 
all  the  other  goods  in  the  British  dominions.     An  affidav 
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the  owner  stated  that  the  vessel  was  bound  "  to  Falmouth  and       1862. 


^'a  market/'  and  there  was  no  evidence  whatever  to  shew     crowell 

ftat  she  was  destined  for  Cadiz.     She  was  taken  in  Chesa-      ged'dbs. 

^ake  Bay,  in  the  course  both  to  Cadiz  and  Falmouth,  before 

the  dividing  point ;  and  it  was  held  that  the  underwriter  was 

discharged  upon  the  ground  that  the  voyage  was  changed, 

and  not  designed  for  Cadiz,  and  was  different  from  the  voy- 

ago  insured.   .Lord  Mansfield,  in  that  case,  said :  "  A  devia- 

"tion  merely  intended,  but  never  carried  int6  eflfect,  is  as  no 

'*  deriation.     In  all  the  cases  of  that  sort,  the  terminus  a 

(fdo  and  ad  quern  were  certain  and  the  same.     Here,  was  the 

'^  voyage  ever  intended  for  Cadiz  f ■ ' 

So  it  may  be  asked  in  this  case,  was  the  voyage  from 
yamu  ever  intended  for  Halifax?  The  answer  I  think 
must  be,  that  it  was  not,  and  that  the  original  voyage  was 
entirely  abandoned. 

The  case  of  Way  v.  Modigliani,  2  T.  E.  30,  shews  with  what 
strietiiegs  the  English  Courts  enforce  the  rule  that  any  change 
^  the  termini  of  the  voyage  described  in  the  policy  frees  the 
^^^rwriter  from  all  subsequent  liability  for  loss,  even  where 
rt  occurs  while  the  ship  is  in  the  track  common  to  both  the 
^"^^pnsi  and  substituted  voyage.  In  that  case  the  ship  was 
^«red  "at  and  from  the  20th  October,  1786,  from  any  ports 

^  Newfoundland  to  Faimouth,  or  her  ports  of  discharge  in 
^^knd,  with  liberty  to  touch  at  Ireland  and  any  port,*?  in 

tte  Channel"  The  ship  on  the  1st  October  sailed  from  her 
W  in  Newfoundland  to  fish  on  the  Banks,  where  she  con- 
"i^ned  fishing  till  the  7th,  on  which  day  she  sailed  from  the 
*««fa  for  England,  On  the  20th  October,  the  day  on  which 
the  risk  commenced  under  the  policy,  she  was  sailing  on  a 
^^'^  common  both  to  a  voyage  from  the  Banks  to  England, 
^  from  Newfoundland  to  England,  and  continued  on  this 
^"'^  until  the  30th  November,  when  she  was  lost.  The 
^^hdd  that  as  the  voyage  insured  was  from  Newfoundland 
f^ingknd  direct,  and  that  on  which  the  ship  sailed,  was 
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1862.       from  Newfoundland  to  the  BankSy  and  then  to  England,  ttz 
crowell     ship  had  never  sailed  on  the  voyage  insured^  and  the  policzz 
QRDDR8.     had  never  attached. 

The  case  of  Tasker  v.  Cunningham,  1  Blights  Pari.  Casc^- 
87,  stated  in  1  Arnould  on  Insurance,  351,  is,  in  my  opinio 
decisive  as  to  this.  There  the  ship,  being  expected  to  arrive  :i  n 
Cadiz  with  a  cargo  of  fish  from  Newfoundland,  her  owner^as, 
who  resided  in  Glasgow,  sent  instructions  to  their  agent    ^t 
Cadiz  to  ballast  the  ship,  after  she  had  discharged  her  car.^go 
of  fish,  with  salt,  and  procure  freight  for  her  if  possible    ^o 
Clyde.     When  the  ship  arrived  no  salt  could  be  procure'^- 
The  agents  wrote  to  the  owners  to  that  effect,  telling  th^=^3^ 
that  under  the  circumstances  they  had  resolved,  with  t-3P® 
advice  and  concurrence  of  the  captain,  to  dispatch  the  sb-     ^ 
to  Liverpool  for  salt,  whence  she  might  proceed  to  Newfound- 
land,   The  owners  on  receiving  this  communication  accor  ""^ 
ingly  insured  the  ship  "  at  and  from  Cadiz  to  her  port 
"  ports  of  discharge  in  St.  Oeorge^s  Channel,  including  Clyde 
Much  time  having  been  spent  in  discharging  her  cargo 
fish  at  Cadiz,  and  tlie  agents  thinking  that  the  ship  woulc:^ 
arrive  too  late  at  Newfoundland,  if  sent  first  to  Liverpool  fo 
salt,  changed  their  plans,  and  resolved,  after  consulting  with 
the    master,  to    load   the    ship  with    what    salt    they  could 
procure    at    Cadiz,    and    thence    despatch    her    direct    for 
Newfoundland,     They  accordingly  wrote  to  the  owners  that, 
with  the  assent  of  the  master,  they  proposed  thus  to  alter  the 
destination  of  the  ship.     About  a  week  after  the  date  of  this 
last  letter,  the  ship,  which  was  still  in  the  Bay  of  Cadiz,  and 
had  not  even  entirely  discharged  her  cargo  of  fish,  nor  taken 
any  steps  whatever  towards  commencing  the  direct  voyage 
from  Cadiz  to  Newfoundland,  was  taken  by  the  French,  and 
burnt  where  she  lay.     Upon  this  state  of  facts,  the  Scotch 
Courts  decided  that  the  ship,  when  so  destroyed,  was  under 
the  protection  of  the  policy ;  but  the  House  of  Lords  reversed 
their  decision  on  the  ground  that  a  fixed  determination  had 
been  formed  to  abandon  the  voyage  insured  before  the  loss 
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took  place.  The  present  case  certainly  comes  within  the  prin-      1862. 
dple  laid  down  in  Tasker  v.  Cunmngham,  for  here  there  was     crowell 
iwt  only  a  fixed  determination  formed  to  abandon  the  voyage      geddbs. 
insured  before  the  loss,  but  that  determination  had,  in  fact, 
been  carried  out.    The  vessel  had  been  loaded,  cleared  out, 
ttd  had  actually  sailed  for,  and  her  cargo  had  been  consigned 
to  persons  in.  New  York.    It  was  not  designed  or  intended  to 
proceed  from  Nassau  on  her  homeward  voyage,  and  she  was 
wrecked,  as  I  infer  from  the  evidence,  in  the  prosecution  of 
her  new  and  substituted  voyage,  her  first  consignees,  Messrs. 
Mnson  &  Broihery  not  having  the  means,  as  it  appears  from 
the  evidence,  of  providing  a  return  cargo  for  the  vessel  from 
Sassau  to  Halifax.    There  is  not,  therefore,  in  my  appre- 
hension, the  slightest  ground  for  sustaining  the  verdict  for 
the  plaintiff.     I  think  it  ought  to  have  been,  and  that  it 
ought  now  to  be  entered  for  the  defendant. 

WiLKiNS,  J.,  concurred. 

Judgment  for  defendant. 
Attorney  for  plaintiff,  H.  W.  Smith. 

-Attorney  for  defendant,  John  Creighton,  Q.C. 
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The  Judges  who  usually  sat  in  Banco  in  this  Term,  wq 
Young,  C.  J.  DesBarbes,  J. 

BlISS^  J.  WiLKINB,  J. 

DODDj  J. 


BAXXEKMAN  et  al.  versm  FtJLLEBTON. 

Interest   is    recoverable    on    goods   sold   on   credit   from    the   date 
which  the  credit  expired,  where  such  is  the  usage  of  trade  at  M 
place   where   the   goods   are   sold,   although   there   may   have  be 
no  previous  dealings  between   the  parties,  no  engagement   to  p» 
interest,   and  no  notice  under  the  statute  that  interest  would 
claimed. 

ASSUMPSIT  for  goods  sold  and  delivered,  tried  befo- 
Bliss,  J.,  without  a  jury,  at  Halifax,  in  1862,  ai 
judgment  for  plaintiff,  by  consent,  subject  to  the  opinion 
the  Court  as  to  the  question  of  interest. 

The  ease  was  argued  before  the  whole  Court  in  Tma 
Term  last,  by  J.  W.  Tlitchie,  Q.C.,  for  plaintfiffs,  and  £ 
Blanckard,  for  defendant. 

All  the  material  facts  are  fully  set  out  in  the  judgmei 
of  His  Lordship  the  Chief  Jtistice. 

The  Court  now  gave  judgment. 

Young,  C.J.  Tlie  plaintiffs  in  this  case  are  general  me 
chants,  resident  at  Manchester,  in  England,  from  whom  tl 
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defendant  purchased  the  goods,  the  price  of  which  is  sued       1862. 
for,  in  the  year  1855,  and  the  only  question  is,  whether  in-  bannerman 
terest  thereon  is  recoverable.    It  appears,  by  the  evidence  of        *  \* ' 
one  of  the  plaintiffs,  that  the  goods  were  purchased  in  the 
ordinary  course  of  business,  and  on  the  usual  credit  of  four 
months,  at  the  expiration  of  which  time  the  price  was  due 
and  payable  in  cash;  and  that  there  were  no  other  circum- 
stances attending  the  purchase  of  said  goods.    There  was  no 
engagement,  therefore,  to  pay  interest;  there  had  been  no 
course  of  dealing  between  the  parties,  and  there  had  been  no 
notice  under  the  Statute. 

The  plaintiffs,  however,  produced  a  witness,  resident  at 

EalifQx,  who  stated  that  he  had  dealt  with  the  plaintiffs  for 

y^ts,  and  was  conversant  with  their  trade;  that,  by  the  usage 

^'  trade  in  Manchester,    goods   were   sold    at    four  or  six 

°^^tiths*  credit,  which  meant  that  interest  was  to  be  charged 

'"^tn  the  date  of  the  credit  expired,  if  the  amount  was  not 

^^Xi  paid ;  if  paid  before,  the  interest  was  deducted  from  the 

P^Oe;  that  he  himself  paid  cash,  and  got  the  six  months'  in- 

^^"^st  deducted;  that  this  was  the  usage  of  trade  in  Mem- 

^^  ^^ter,  and  this  same  usage  prevailed  here. 

It  was  pressed  upon  us,  at  the  argument,  that,  upon  these 
^otg,  there  was  an  implied  agreement  on  the  part  of  the 
"^^endant  to  pay  interest;  but  there  is  no  evidence  of  agree- 
''^^nt,  either  express  or  implied,  and  it  is  obvious  tliat  the 
plaintiffs  must  rely  solely  on  the  evidence  of  usage. 

It  was  then  objected,  on  behalf  of  the  defendant,  that  such 

cadence  could  not  avail,  because  the  Imperial  Act  3  &  4 

^  « //.  4,  chap.  42,  sec.  28,  from  which  sec.  4,  chap.  82,  of  the 

f^^t^ised  Statutes  is  borrowed,  contains  a  proviso  that  is  not 

Ui    ours;  that  proviso  declaring  "that  interest  shall  be  pay- 

I         able  in  all  cases,  in  which  it  is  now  payable  by  law ;"  and 

I     its   omissions  in  ours,  excluding,  as  it  was  said,  every  case 

I     ttiat  is  not  within  the  Statute.    It  is  quite  impossible,  how- 

I    ever,  to  adopt;  this  construction,  which  would  prevent  the 
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1862.      recovery  of  interest  in  a  mxdtitude  of  cases,  which  our  L^ie 

Bannerman  lature  never  could  have    intended    to    abrogate,  the  mor 

V.  rational  conclusion  being  that  the  proviso  in  the  Englid 

FULLERTON.  -»  r 

Act  was  omitted  in  our  Revtsed  Statutes,  because  it  wa 
thought  to  .be,  as  it  really  was,  unnecessary. 

Were  we  governed  By  the  American  law,  to  which  otl 
attention  was  next  turned,  there  would  be  no  diflSculty;  foi 
I  find  it  laid  down  as  a  general  rule  in  the  note  to  tl^ 
American  edition  of  9  Excheq.  Rep.  551,  that  interee 
accrues  m  the  United  States  upon  every  liquidatied  deb^ 
from  the  time  when  it  is  due  and  payable,  and  upon  ever: 
account,  from  the  time  thai  it  is  stated  and  settled. 

The  American  and  the  English  rules,  however,  differ  wid 
ly  from  each  other,  as  they  are  to  be  found  in  Sedgwick  c 
Damages,  375-381,  and  in  an  elaborate  note  to  the  case  ■ 
Selleck  v.  French,  I  Amer.  Leading  Cases,  510.  The  Amer" 
can  Judge,  indeed,  in  this  case  dealt  with  the  English  ml^ 
rather  unceremoniously,  and  declares,  that,  as  thfiiy  are  K 
be  gathered  from  the  cases  in  Campbell,  they  are  neith^ 
founded  in  justice,  nor  consistent  with  each  other.  Wta 
should  a  man,  says  he,  be  liable  to  pay  interest  on  a  contrac: 
to  deliver  a  bill  of  exchange  in  pajrment  for  goods  on  a  cerr 
tain  day,  and  not  be  liable  on  a  contract  to  pay  the  mone; 
for  goods  on  a  certain  day?  It  is  as  valuable  to  receive 
money  in  hand  as  a  bill  drawing  interest,  yet,  this  is  on€ 
of  the  distinctions  in  the  English  cases  cited  at  the  argu- 
ment. Why,  again,  should  a  defendant  be  liable  to  pay  in- 
terest, if  it  can  be  proved  that  he  has  made  interest  by  the 
use  of  the  principal,  and  not  liable  if  he  has  made  none! 
It  is  immaterial  to  the  plaintiff  what  use  the  defendant  hai 
made  of  the  money, — the  injury  to  him  is  the  being  kept  oul 
of  it  himself. 

The  American  writers,  too,  find  fault  with  the  option 
which  the  English  Statute,  and  which  ours  following  the 
English,  gives  to  the  jury,  who  may  allow  interest  in  the 
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cms  within  it,  "  if  they  shall  think  fit,"  creating,  as  it  is  1862. 

said,  grreat  nncertaintdes  in  the  application  of  the  law.    Some  Bannbrman 

o{ these  strictures  may  be  not  undeserved,  but  of  course  we  v.* 
must  determine  this  case  upon  English  rule. 

Xo\^  interest,  I  take  it,  is  recoverable  in  England,  even 
wliere  there  is  a  written  contract,  only  in  those  cases  where 
the  coxi  tract  reserves  interest,  or  comes  within  the  definition 
of  a  commercial  instrument.  "  The  giving  of  interest,^'  said 
Lord  £llenborough,  in  Gordon  v.  Swan,  12  East  419, 
"should  be  confined,  I  think,  to  bills  of  exchange  and  such 
'•Ukc  instruments,  and  to  agreements  reserving  interest.'* 

• 

In  Page  v.  Newman,  9  Bar.  &  Cres.  378,  Lord  Tenterden 

said,  **  Interest  is  not  due  on  money  secured  by  a  written  in- 

"stniment,  unless  it  appears  on  the  face  of  the  instrument 

"that  interest  was  intended  to  be  paid,  or  unless  it  is  implied 

"honi  the  usage  of  trade,  as  in  the  case  of  mercantile  in- 

**8tnunent6.''     This  ruling  was  approved  of  by  Park,  J., 

in  Foster  v.  Weston,  6  Bing.  709,  who  suggested  that  the  rule 

wght  to  be  uniform  in  all  the  Courts,  till  the  Legislature 

*kould  alter  it..    In  the  same  case  decided  in  1830,  three 

y^rs  before  the  Act,  TindaJ,  C.  J.,  said,  "  In  the  present 

^ase  there  is  no  stipulation  for  interest  on  the  face  of  the 

^tract.    Tte  instrument  on  which  it  is  sought  to  recover 

**  not  a  commercial  instrument,  nor  one  on  which  there 

"^  been  any  usage  to  allow  interest.**    And  Bosanquei,  J., 

wded,  "The  instrument  is  not  a  mercantile  instrument, 

fljough  perhaps  originating  in  a  mercantile  transaction  (it 

•^  a  simplex  obligaiio,  a  b<md  without  a  penalty),  nor 

**  it  one  on  which  there  is  any  usage  for  the  allowance  of 

There  are  cases,  however,  quite  independent  of  written 
*^^iact,  in  which  interest  was  allowed  to  be  recovered,  on 
^''^dcoce  of  osage  in  the  particular  trade  to  which  the  trans- 
•**^ii  referred.  In  Eddowes  v.  Hopkm^  et  al.,  Ex'ors.  of 
*tv,  Douglas    376,  the    plaintiffs   were    wholesale  linen 
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1862.       drapers,  and  the  testator  an  American  merchant,  and  it  i 

bannkrman  peared  to  have  been  the  usage  of  the  American  trade  for  m 
fit  fti 
V.  *       chants  here  to  allow  to  their  American  correspondents  twe 

months'  credit,  and  then  to  charge  them  five  per  cent.  : 

interest,  and  for  the  tradesmen  here  to  allow  the  merch? 

fourteen  months'  credit,  and  then  to  charge  five  per  ce 

This   was   hardly   disputed   by  the   drfendants,    and   Lc 

Mansfield  held  that,  though  by  the  common  law,  book  de 

do  not  of  course  carry  interest,  it  may  be  lawful  by  1 

usage  of  particular  branches  of  trade,  or  of  special  agr 

ment;  or  in  cases  of  long  delay  under  vexatious  and  oppi 

give  circumstances,  if  a  jury  in  their  discretion  shall  thi 

fit  to  allow  it.     Upon  which  the  jury  allowed  the  inter 

and  their  verdict  was  upheld. 


So  in  the  modem  case  of  Orme  v.  Oalloway,  9  Excl 
544,  Martin  B.  received  evidence  on  the  part  of  the  plain 
of  its  being  the  mercantile  usage  to  pay  interest,  at  the  i 
of  five  per  cent.,  upon  the  settled  balance  of  mercha 
accounts,  and  left  the  correspondence  between  the  parties, 
connection  with  the  proof  of  mercantile  usage,  to  the  jx 
who  found  that  the  interest  was  payable. 

Supposing  these  cases  to  establish  the  plaintiff's  right. 
is  certainly  a  startling  proposition  that  the  merchants  of  i 
particular  city  or  town  in  the  United  Kingdom,  should 
permitted  to  create  a  usage  for  their  own  protection,  inc' 
si  stent  with  the  general  law  of  the  land.  The  Manches 
dealer,  upon  this  principle,  has  an  advantage  which  does 
extend  to  the  London  or  the  Liverpool  merchant.  The  us 
testified  to  by  Mr.  Kenny  is  not  confined  to  the  Ameri 
trade,  that  is  to  the  American  colonial  trade,  as  in  the  c 
from  Douglas,  but  is  claimed  as  a  general  usage,  applici 
to  the  whole  business  and  trade  of  Manchester;  and  kn 
ing,  as  we  do,  its  prodigious  extent,  one  would  have  thouj 
had  such  a  usage  been  recognized  in  the  mother  country,  1 
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it  voTild  have  found  its  way  into  some  of  the  decided  cases       1862. 

OT  text  books.    I  cannot  help  thinking,  therefore,  that  if  the  bannkrman 

fit  fti 
question  had  been  closely  investigated,  and  the  real  meaning         v. 

of  the  witness  ascertained,  it  would  have  been  found  that 
lie  meant  to  speak  of  the  transactions  in  which  he  had  him- 
self been  conversant,  and  not  of  an  established  custom  and 
usage  giving  the  Manchester  merchant  a  right,  which  the 
law  withholds  in  other  emporiums  of  trade.  I  am  the  more 
iDelined  to  this  opinion,  because  the  witness  says  that  the 
same  usage  prevails  here.  Now  I  know  enough  of  the  course 
of  business  in  this  Province  to  be  assured,  that  though  the 
usage  to  charge  interest  is  well  understood,  and  is  the  sort 
of  usage  which  the  witness  doubtless  and  in  perfect  good 
^th  intends,  there  is  no  such  usage  as  supersedes  the  neces- 
"^  of  proving  contract,  a  course  of  dealing  or  notice,  nor 
has  snch  usage  ever  been  upheld  in  this  Court. 

^Q  the  present  case,  however,  we  must  take  the  evidence 

•*  ^  find  it, — ^a  positive  and  clear  affirmation  of  a  usage  of 

"^^^  in  Manchester,  and  going  further  than  has  been  held 

sufficient  in  several  of  the  cases.     In  Pollock  v.  Stables,  12 

Q-  B.  765,  the  proof  as  to  usage  was  slight;  but  Lord  Den- 

^^^  remarked  that  no  objection  to  it  had  been  raised  at  the 

^y  as  no  objection  seems  to  have  been  raised  here.     In 

*"e  language,  then,  of  Chief  Justice  Cocleburn,  in  Clark  v. 

^^IfieU,  4  Law  Times  Rep.  N.  S.  405,  we  must  consider 

*e  custom  as  incorporated  into  the  contract,  and  part  of  its 

tenng.      This  disposes  of  the  objection  that  the  defendant 

^^  to  have  notice  of  it.    In  Pollock  v.  Stahles,  the  prin- 

J^Pai  did  not  know  of  the  usage,  but  was  bound  by  it.    And 

^^^liffe  V.  BuiterwoHh,  1  Excheq.  425,  though  the  de- 

ndant  was  cognizant  of  the  usage,  two  of  the  Judges  seem- 

■  ll^^^^  **^  *^  immaterial.    "  A  person,"  said  Baron 

i  mT^^^^'  "  ^^^  ^^^^  ^^  *  particular  market,  must  be  taken 

^*»ii*^^.  *^®^^^^  ^  ^^®  custom  of  that  market;  and  he 

t      ®    Erects  another  to  make  a  contract  at  a  particular 
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1862.      "place,  must  be  taken  as  intending  that  the  contract  may        I 
Bannerman  "  made  according  to  the  usage  of  that  place/' 

et  al. 

f  uixraiTON.       The  other  cases  on  the  point  of  usage  to  which  I  have 
reference,  but  which  do  not  require  a  more  particular 
'     mination,  are  to  be  found  in  11  Excheq.  405,  642,  and        ii 
James'  Rep's.  436. 


Upon  the  whole,  I  am  of  opinion  that  the  plaintiffs  8hou3«_W 
have  interest  at  five  per  cent.,  though  I  believe  that  if  t.3i€ 
facts  had  been  fully  ascertained,  the  rules  of  law,  applL 
to  those  facts,  would  have  entitled  the  defendant  to  o 
judgment. 

Bliss.  J.  I  do  not  consider  that  the  question  in  this 
is  at  all  affected  by  the  Revised  Statutes  chap.  82,  sec.  ^ 
That  clause  gives  interest  in  certain  cases  where  it  could  i^l  o' 
have  been  before  recovered.  It  is  copied  from  the  Engli—^^ 
Statute  3  &  4  Will.  4,  chap.  42,  sec.  28'.  That,  it  is  Irurme 
contains  a  proviso,  "that  interest  is  to  be  paid  in  all  ca^?^^* 
*^in  which  it  was  payable  at  the  time  of  passing  the  Act  » 
c:nd  this  proviso  is  not  in  our  Provincial  Statute;  but  ^ 
could  onlv  have  been  inserted  in  the  former  ex  abundars^^ 
cantela;  and  without  such  provision  it  is  clear  to  me  tiu-  -^ 
interest  recoverable  in  all  cases  theretofore  would  still  ha^^^ 
been  so, — the  object  of  the  Statute  being  to  extend  the  rigt:^ 
to  recover  interest  to  those  cases  mentioned  in  the  Statut^^ 
in  which  interest  previous  to  the  Statute  could  not  hav^^ 
been  recovered.  And  such,  I  take  it,  was  equally  the  inten-  ^ 
lion  of  our  own  Statute.  The  question,  then,  is,  whether  in- 
terest in  the  present  case  was  recoverable  before  the  Statute. 

Although  interest  is  not  payable  generally  on  goods  sold, 
yet  where  the  goods  are  sold  to  be  paid  for  at  a  certain  fixed 
day,  whether  interest  from  that  day  was  recoverable  has  been 
a  somewhat  vexaia  questio. 

In  Mo  ant  ford  v.  Willes,  2  B.  &  P.  337  (1800),  the  goods 
were  sold  on  credit  till  Christmas,  and,  the  jury  having 
given  interest,  the  Court  refused  to  disturb  the  verdict,  sav- 
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ing  that  the  plaintiff  was  entitled  to  interest  from  the  time      1862. 
mentioned.  bannerman 

et  hi. 

In  Oordon  et  al,  v.  Swan,  2  Camp.  429,  note  (1810),  the  fulle^ton. 
goods  were  sold  payable  at  six  months,  and  the  Court  held 
that  interest  was  not  recoverable ;  that,  if  it  was,  it  must*  be 
given  in  every  ease  for  gooJs  sold.  There,  Bailey,  J.,  ad- 
reiting  to  Mauntford  v.  WUles,  said  that  the  Court  of  Com- 
mon Pleas  did  not  decide  that  interest  ought  to  have  been 
given,  but  merely  refused  to  set  aside  the  verdict,  because 
it  included  interest, — a  distinction  which,  I  own,  I  do  not 
dearly  understand;  for  that  would  leave  to  the  jury  the 
decision  of  what  is  a  question  of  law ;  nor,  indeed,  does  such 
i  distinction  appear  well  founded  from  the  case  itself,  for  it 
is  expressly  stated,  in  the  report,  that  the  Court  thought  the 
plaintiff  was  entitled  to  interest  from  the  expiration  of  the 
time  of  credit. 

But  immediately  after  the  case  of  Oordon  v.  Swan,  in  the 
sMifi  year,  it  was  held  both  in  the  King's  Bench  and  Com- 
luou  Bench,  that  where  goods  were  sold  to  be  paid  for  by  a 
bill  at  a  certain  day,  and  no  bill  was  given,  the  plaintiff  was 
entitled  to  recover  interest  from  the  day  when  such  bill  would 
Mve  become  due,  upon  the  ground,  it  would  fieem^  that  the 
i)ill  would  have  carried  interest  from  that  time.  Marshall  et 
fit  v.Poofe  et  al.,  13  East.  98  (Nov.  1810) ;  Slack  v.  Lowell, 

;     3  Taunton  157  (July  1810).     And  in  both  these  cases  the 

'    declaration  was  for  goods  sold  and  delivered  only. 

^'^ow  the  distinction  between  these  cases  and  that  of  goods 

io  be  paid  for  at  a  day  certain,  «eems  very  right.     And  so 

in  the  last  of  these  cases  just  cited,  Lawrence,  J.,  seems  to 

bsre  thought,  for  he  asks:  "Is  there  not  this  distinction, 

^  that  if  goods  are  sold  without  an  agreed  day  of  payment, 

^  the  price  shall  bear  no  interest ;  but  where  payment  is  to  be 

^niade  (m  a  day  certain,  does  not  the  price  bear  interest 

fffponn  that  day?"    And  in  the  same  case,  Mansfield,  C.J., 

|pid:  ^The  question  is,  where  a  person  promises  to  give  a 
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1862.       ^*  l>iW,  does  the  law  imply  an  engagement,  in  caee  no  bill  is 
Banxerman  "  S^^^^y  ^^  P^.V  interest  as  if  the  bill  had  been  givesn?^' 

et  al. 

[jE*RTON\  N"ow,  where  a  person  promises  to  pay  for  goods  on  a  day 
certain,  it  seems  to  me  that  it  might  not  unreasonably  be 
implicxl  also  that  he  engages,  if  he  does  not  do  so,  to  pay 
interest  tiiU'r  that  time. 

Tliis  point,  however,  of  the  claim  of  interest  for  goods 
sold,  payable  at  a  future  certain  day,  must,  no  doubt,  now  l)e 
considered  as  settled  by  the  express  provisions  of  the  Statute, 
and  only  recoverable  in  the  cases  there  mentioned  and  pro- 
vided for.  But  the  case  here  goes  beyond  that.  The  ques- 
tion is  not  merely  whether  interest  can  be  recovered  upon 
goods  to  be  paid  for  at  a  day  certain;  but  whether  it  can  be 
recovered  under  the  usage  proved,  where  the  contract  was 
made,  to  pay  interest  in  such  a  case. 

A  person  who  deals  at  that  place  must.be  taken  to  be 
cognizant  of  that  usage,  and  to  contract  with  reference  to  it. 
And  that  being  so,  he  impliedly  undertakes  that  he  will, 
according  to  that  usage,  pay  interest,  if  he  does  not  at  the 
stipulated  time  pay  for  the  goods. 

Nor  does  the  rule  laid  down  by  Lord  Ellenborough  in  J3«- 
Haviland  v.  Bowcrbanh,  1  Camp.  50,  by  any  means  exclude 
the  right  to  recover  interest  in  this  case.  He  says :  '*  Interest 
*"' ought  to  be  allowed  only  in  cases  where  there  is  a  contract 
for  the  payment  of  money  on  a  day  certain,  as  on  bills  of 
exchange,  prouiissory  notes,  &c. ;  or  where  there  has  beoi 
''an  express  promise  to  pay  interest,  or  where  from  the 
'"'course  of  dealing  between  the  parties  it  may  be  inferred 
''that  this  was  their  intention;  or  where  it  can  be  proved 
''that  tlie  money  has  been  used,  and  interest  has  actually 
"been  uiade.'' 

Now,  a  course  of  dealing,  founded  on  the  usage  of  trade, 
may  certainly  Ih'  comprised  within  the  above  rule. 

In  Hggins  v.  Sargent,  2  B.  &  C.  349,  Abbott,  C.J.,  says: 
"It  is  now  establislied,  as  a  general  principle,  that  interest 
"is  allowed  by  law  only  upon  mercantile  securities;  or  in 
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••  those  cases  whore  there  has  been  an  express  promise  to  pay       1862. 
**  interest, — or  where  such  promise  is  to  be  implied  from  the  Banxkrman 
^  nsflffp  of  trade  or  other  circumstances."     Holroyd,  J.,  in    „     v. 
that  case  does,  it  is  true,  say,  that  interest  is  only  payable 
liy  the  consent  of  the  parties,  express,  or  implied  from  the 
linage  of  trade  (as  in  the  case  of  hills  of  exchange)  or  other 
circumstances, — ^from   which   it   may   be  supposed  that  he 
limited  the  usage  of  trade  in  this  case  to  mercantile  instru- 
ments; but  the  language  of  Abbott ,  C.  J.,  just  cited,  so  far 
from  thus  limiting  its  meaning,  seems  necessarily  to  extend 
it  beyond  mercantile  instruments,  for  he  enumerates  the  two 
06  distinct  and  different  branches  of  the  rule;  nor  does  there 
£«eni  to  be  any  good  reason  why  usage  of  trade  should  be  so 
restricted  in  its  operation. 

In  Foster  et  ah  v.  Weston,  6  Bing.  709   (1830),  Tinddl, 
C.  J.f  remarks  that  *Hhe  instrument  on  wTiich  it  is  sought 
^to  recover  interest  is  not  a  commercial  instrument,  nor 
*^  one  on  which  there  has  been  any  usage  to  allow  interest;^* 
hut  there  the  interest  was  claimed  on  a  written  instrument, 
and  his  observations  had  reference  only  to  that ;  the  general 
quc^iition  as  to  the  effect  of  usage  of  trade  was  not  before  the 
Coort,  and  be  had  no  occasion  to  refer  to  it  in  that  more 
enlarged  sense.    The  same  obsen^ation  is  applicable  to  what 
WSA  said  by  Lord  Tenierdeti  in  Page  v.  Newman,  1)  B  &  C. 
381,   (1829),  "That  interest  is  not  due  on  money  secured 
**by  a  written  instrument,  unless  it  appears  on  the  face  of 
**the  instrument  that  interest  was  intended  to  be  paid, — or 
*"  nnless  it  be  implied  from  the  usage  of  trade,  ns  in  the  case 
''of  mercantile  instruments."     He  is  speaking  solely  with 
jeference  to  written  instruments, — ^the  action  being  brought 
upon  one, — and  his  observations  must  be  confined  to  the  sub- 
ject matter  before  him,  as  they  evidently  were. 

Here  the  defendant  has  purchased  goods  at  four  months' 
ciedit,  the  question  is,  what  is  the  meaning  of  such  a  con- 
tract, and  the  evidence  is,  that  by  the  usage  of  trade  where 
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1862       the  contract  was  made,  they  were  to  be  paid  for  in  casha-    i 
bannerman  that  day,  with  a  discount  if  paid  before,  and  interest  if    :xi< 
^\\'       then  paid.     The  contract  then  must  be  taken  to  have  \p^^ 
with  reference  to  this  usage,  and  must  be  governed  by      ii 
I  do  not  see  how  its  effect  upon  the  contract  can  be  avoi3  cd 


If  usage  of  trade  can  give  to  certain  mercantile  insfcxu- 
raents  a  right  to  carry  interest,  on  what  well-founded  rea  sou 
can  it  be  said,  that  any  other  contract  should  not  be  con- 
strued by,  and  receive  its  import  and  meaning  from  "the 
usage  of  trade  regarding  it,  which  prevails  at  the  pl^ce 
where  the  contract  was  entered  into?  They  all  alike  app^*^ 
to  fall  within,  and  be  governed  by  the  old  maxim,  in  (?€?f^ 
tractibus  veniunt  ea  quce  sunt  moris  et  consuetudinis  *" 
regione  in  qua  contraJUtur. 

But  this  point  itself  has  been  already  expressly  decided 
In  Eddowes  et  al,  v.  Hopkins,  Dougl.  376,  at  the  trial  "tie 
only  question  was,  whether  the  plaintiffs  were  entitled    *^ 
interest  on  the  value  of  goods  sold  by  them  to  the  testator. 
They  were  wholesale    linen    drapers,  and   the   testator   an 
American  merchant,  and  it  appeared  to  have  been  the  viBSg^ 
of  the  American  trade  for  merchants  here  to  allow  their 
American  correspondents  twelve  months*  credit,  and  then  to 
charge  them  five  per  cent,  for  interest.    This  was  hardly  dis- 
puted,  and  his  lordship  (Lord  Mansfield)  held  that  thougli, 
by  the  common  law,  book  debts  do  not  of  course  cany  in- 
teresF,  it  may  be  payable  in  consequence  of  the  usage  of 
particular  branches  of  trade,  or  of  a  special  agreement,  or  in 
cases  of  long  delay  under  vexatious  and  oppressive  circum- 
stances, if  a  jury  in  their  discretion  shall  think  fit  to  allow  it 

This  last  instance  put  by  Lord  Mansfield  here,  of  oppres- 
sive delay,  may  be  considered  as  warranted  by  later  cases; 
but  these  do  not  touch  the  case  of  interest  claimed  under  a 
usage  of  trade.  It  stands,  indeed,  on  a  totally  different 
ground,  being  evidence  from  which  an  Implied  contract  to 
pay  interest  arises. 
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DoDD,  DesBabres,  and  Wilkins^  JJ.,  concurred.  1862. 

Judgment  for  plaintiffs,  hannerman 
Attorney  for  plaintiffs,  J.  N.  Ritchie. 
Attorney  for  defendant,  H,  Blanchard. 


et  al. 

V. 
FULLERTON. 


McGBEGOU  versus  PATTERSON. 

8<pleTin  will  not  lie  against  A  constable  for  property  seized  by  him  December  2. 
nufcr  a  warrant  of  distress  for  the  non-payment  of  school  rates 
onder  ReFised  Statutes,  (second  series),  chap.  60,  sec.  10,  although 
roch  warrant  be  defective  in  not  reciting  that  the  collector  had 
nttde  the  oath  required  to  be  made  previous  to  the  issue  of  such 
warftnu  which  oath,  however,  had  in  fact  been  made. 

By  YouDg,  CJ^.  The  only  remedy  in  such  a  case  is  by  certiorari, 
^  Appeal  to  the  Sessions.  Where  fraud  is  relied  on  as  a  defence 
Of  as  an  answer  to  defendant's  pleas,  it  must  in  all  cases  be 
ipccially  pleaded.  A  school  rate  is  not  vitiated  by  the  exclusion 
<^  f^le  ratable  inhabitants  from  voting  against  the  rate. 

By  Bliss,  J.  Xo  action  lies  against  a  constable  for  the  execution 
^  t  warrant,  however  defective,  where  the  magistrate  issuing  the 
vtrrant  has  jarisdiction. 

REPLEVIN  for  cattle  and  goods.  Avowry,  that  "pre- 
"rious  to,  and  at  the  time  of,  the  alleged  detention, 
'in  the  plaintiff's  writ  and  declaration  mentioned,  he,  the 
*■  plaintiff,  was  a  ratable  inhabitant  of  the  school  district, 
<*ll«d  the  Big  Island  School  District,  in  the  county  of 
fichu;  and  the  trustees  of  said  school  district,  legally 
appointed  and  acting,  did  cause  such  and  all  necessary 
"* proceedings  as  are  required  and  specified  in  and  by  sec.  10, 
^  *^c}iap.  60  of  the  Revised  Statutes,  for  assessing  the  ratable 
"*  inhabitants  of  said  district,  for  the  support  of  a  certain 
^'fehool  existing  within  said  district,  to  be  had  and  per- 
^  formed;  and  the  sum  of  fifteen  pounds  was  duly  and 
^  j€gaUy  voted  by  the  said  inhabitants,  on  the  29th  day  of 
•  June  last,  for  the  purposes  aforesaid,  and  was  afterwards 
'  duly  and  legally  assessed  upon  said  inhabitants  by  an  equal 
^  pound  rate  on  their  real  and  personal  property,  respec- 
^tirely;  and  the  sum  of  one  pound  five  shillings  and  eight- 
^jMDce,  parcel  of  the  sum  aforesaid,  was  assessed  upon  the 
itiff  for  the  purposes  aforesaid;  and  the  plaintiff 
ly  neglected  and  refused  to  pay  said  rate,  and  the  said 
remaining  due  and  unpaid,  a  warrant  of  distress  was 
issued  by  William  Smith,  Esquire,  one  of  Her  Ma- 
*9  Justices  of  the  Peace  for  the  countv  of  Pidou,  under 
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1862.  "  and  by  virtue  of  the  Statute,  in  such  case  made  s 
McGregor  ^"  vided,  and  d^Jivered  to  the  defendant  as  constable 
Patterson,  '^county,  against  the  goods  and  chattels  of  the  plai] 
the  3rd  day  of  January  now  last  past;  and  the  de 
as  constable  as  aforesaid,  and  in  accordance  with 
''  quirements  of  said  warrant  and  of  the  Statutes  in  s 
^'  made  and  passed,  did  take  and  detain  the  cattle  ar 
''  in  the  plaintiff's  wril  mentioned,  as  for  and  in  tl 
"of  a  distress,  for  the  said  sum  of  one  pound  five  i 
"and  eight-pence  of  a  school  rate,  assessed  upon  th 
"tiff  as  aforesaid/' 

Pleas.  1.  That  no  assessment  was  legally  made 
support  of  a  school  under  the  Statute  as  alleged, 
there  was  no  school  district  in  the  county  of  Picto 
the  Big  Island  School  District.  3.  That  the  trustee 
said  school  were  not  legally  appointed.  4.  That  "t 
"  tees  of  the  said  district  did  not  cause  such  and  a] 
sary  proceedings,  as  arc  required  in  and  by  the  sj 
tutf^  for  assessing  the  ratable  inhabitants  of  such 
for  the  support  of  schools,  to  be  had  and  perforn 
"  was  any  sum  of  money  duly  voted  by  said  inhabits 
^assessed  upon  them."  5.  That  the  ratable  inhabi 
such  district  were  not  assessed  legally.  6.  That  the 
one  pound  five  shillings  and  eight  pence  was  not 
assessed  upon  the  plaintiff.  7.  That  the  said  Willian 
Esquire,  had  no  legal  right  or  authority  to  issue  a 
of  distress  against  the  plaintiff.  8.  That  the  defenc 
not  at  the  time  aforesaid  a  constable.  9.  That  no  asi 
whatever  made  upon  the  ratable  inhabitants  of  sai 
district  was  returned  to  general  or  special  session 
quired  by  section  10,  chapter  60  of  the  Revised  Sta\ 

At  the  trial  before  Young,  C.  J.,  at  Pictou  in 
1860,  it  appeared  that  a  pair  of  oxen  and  a  yoke,  t 
crty  of  the  plaintiff,  were  seized  by  the  defendant, 
warrant  of  distress,  issued  bv  William  Smith,  E8 
Justice  of  the  Peace,  which  warrant  did  not  con 
recital  required  by  the  Statute  that  the  necessary  < 
been  first  made  by  the  collector. 
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The  affidavit  required  had.  however,  actually  been  made  by       1862. 
the  collector.    There  was  no  proof  of  the  appointment  of  the    mcGreoor 
defendant  as  constable,  but  it  was  shewn  that  he  had  acted    Patterson. 
« such.    The  notices  calling  the  meeting  which  elected  the 
trustees  were  not  signed  by  the  commissioners  of  schools  for 
the  county,  but  by  their  clerk.    Three  or  four  ratable  inhabi- 
tant? of  the  district  were  not  included  in  the  assessment. 
A  meeting  was  duly  held  under  Revised  Statutes,  chap.  60, 
section  10,  at  which  ten  male  ratable  inhabitants  of  the  dis- 
trict voted  for  assessment,  and  five  such  inhabitants  against 
h;  four  males  and  four  females  who  wished  to  vote  against 
assessment  were  rejected,  the  former  on  the  ground  of  their 
iwt  possessing  ratable  property,  and  the  latter  on  account  of  ^ 

their  sex.  At  the  meeting  which  appointed  the  trustees,  two 
of  these  rejected  males  acknowledged  that  they  had  no  prop- 
ffty,  and  no  right  to  vote,  and  the. other  two  had  never  been 
asgewed  for,  nor  paid  rates  or  taxes  of  any  kind,  and  were 
not  bown  to  possess  any  property.  Of  the  four  females,  one 
'as  a  minor,  and  another  possessed  no  property.  A  copy  of 
^  aasessment  roll,  and  not  the  original,  was  returned  to 
the  eesrions  four  months  after  the  assessment  was  made. 

lie  learned  Chief  Justice  told  the  jury  that  the  election 
rftmgtees  was,  in  his  opinion,  legal;  that  he  considered  that 
the  females  were  not  entitled  to  vote;  that  the  assessors 
bMfing  acted  in  good  faith,  tlie  fact  of  certain  ratable  inhabi- 
tants or  ratable  property   being  left  out  of  the  assessment, 
did  not  invalidate  the  whole ;  that  the  chairman  and  the  ma- 
jority of  the  meeting  which  authorized  the  assessment,  had 
m  right  to  reject  the  votes  of  such  persons  as  had  never  been 
rated  before,  and  as  were  not  known  to  possess,  or  did  not 
after  to  prove  that  they  had,  ratable  property  within  the 
ronnty. 

The  jury  found  for  the  defendant. 


iJL  Rule  Nisi  had  been  granted  to  set  the  verdict  aside  and 
ijr  a  new  trial,  for  misdirection,  and  on  other  grounds, 
pEdi  was  fully  argued  in  Michaelmas  Term,  1860,  by  M, 
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1862.      I-  ^Yilkin€,  Q.C.,  and  J.  Tf .  Johnston,  senior,  Q.C.,  for  p> 

McOkeoor   ^^^'  ^^^  ^'  ^'  ^cDon^d  and  the  Solicitor  General  ion 

Patterson.  Pendant;   and  again  in  Trinity  Term  last,  by  James      -T 

Donald  and  J.  W.  Johnston,  senior,  Q.C.,  for  plaintiff,      a 

the  Solicitor  General  and  A^^omey  General  for  defendai^t- 


The  Court  now  gave  judgment. 

Young,  C.  J.    This  is  the  first  instance  where  an 
ment  for  schools  at  the  instance  of  the  majority  of  the  rai:a^>^* 
inhabitants,  as  authorized  by  sec.  10,  chap.  60  of  the  Ret'i^^^ 
Statutes,  has  been  brought  under  review;  and  if  it  is  6uT>ject 
to  the  numerous  exceptions  that  have  been  taken  in  this  case, 
it  may  be  safely  asserted  that  no  prudent  man  will  ever   re- 
peat the  experiment.    That  it  is  regarded  with  favor  by   the   ^ 
Legislature,  and   is   to   be   looked   upon,  therefore,  with    « 
liberal  eye,  is  plain  from  their  having  reduced  the  assenting 
nimiber  of  ratepayers  from  two-thirds,  as  required  by  the  A^ 
of  1832,  to  one-half,  and  the  object  being  highly  beneficisi^  ^* 
is  only  to  be  regretted  that  the  right  thus  conferred  has  hee^ 
so  rarely  exercised.    I  was  of  opinion,  therefore,  at  the  tria-^* 
and  I  still  think,  that  the  same  principle  does  not  apply  tt:^ 
these  proceedings  as  to  a  statutable  title,   and  that  it  is 
enough  to   shew   a   Sjubstanfial   and   bona  fide  compliance 
with  the  law,  though  a  very  astute  eye  might  detect  soioe 
flaws  or  technical  informalities.    Were  it  not  so,  it  would  be 
next  to  impossible  in  the  rural  districts  to  frame  a  good  poor 
rate,  which  depends  upon  the  same  principles  under  chap. 
89,  and  still  less  a  good  assessment  for  schools. 

Tliis  rule  was  applied  to  a  borough  rate  in  the  case  of 
Jones  v.  Johnson,  5  Excheq.  862.  ^^In  my  opinion,^  said 
the  Cli  ief  Baron,  "  it  never  could  have  been  intended  that  so 
^'  many  difficulties  should  be  thrown  in  the  way  of  maMng  a 
"  rate.  We  ought,  therefore,  to  give  such  efifect  to  the  words 
"  of  the  Statute,  as  will  best  meet  the  exigencies  of  the  case.'' 

So  also  in  dealing  with  a  church  rate,  which  is  laid  upon 
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nearl\'  the  same  properties  as  a  poor  rate,  Dr.  Lushington,       1862 
in  the  Court  of  Arches,  3  Law  Times  Rep.  N.  S.  418,  ex-    McGregor 
pres&es  himself  thus :  "  A  statute  is  not,  as  we  all  know,    pattkrson. 
-  alwa js  obeyed,  and  in  the  ease  of  poor  rates  it  is  very  often 
^  viola^ted.    It  is  averred  that  the  assessment  is  unequal  and 
-unjngt.     If  the  assessment  be   substantially   unequal,  it 
"njust  be  unjust  and  illegal.     I  have  used  the  expression 
" '  5a1r>stantially  unjust,'  because  perfect  equality  is  utterly 
**  unattainable,  and  the  law  requires  no  such  impossibility.^' 

The  case  would  be  very  different,  if  there  were  manage- 
ment or  collusion,  or  any  of  the  infinite  variety  of  matters, 
that  amount  to  fraud.    This  was  freely  imputed  at  the  trial, 
biit  the  evidence,  in  my  judgment,  wholly  failed ;  and  besides, 
if  the  eridence  had  been  excepted  to,  it  would  not  have  been 
i^ved,  because  while  the  pleas  in  various  shapes  attack 
the  legality  of  the  proceedings,  they  are  silent  as  to  fraud. 
^ow,  it  is  a  well-known  principle,  that  in  a  Court  of  justice, 
fraud  must  be  alleged  as  well  as  proved.    The  party  who  is 
called  upon  to  defend  himself  from  a  charge  which  touches 
lis  moral  standing,  as  well  as  his  legal  rights,  must  be  duly 
notified,  and  have  the  opportunity  and  time  for  preparation. 
I  vill  cite  but  two  of  the  numerous  cases  that  are  to  be  found 
iipon  this  point.     In  Clarke  v.  Hongham,  2  Barn.  &  Cres. 
149,  the  Statute  of  Limitations  was  pleaded,  and  the  repli- 
cation was  that  defendant  promised  within  six  years.     On 
the  trial  the  jury  found  that  a  fraud  had  been  practised,  but 
the  Court  held  that  to  take  advantage  of  the  fraud,  there 
<night  to  have  been  a  special  replication ;  in  other  words,  the 
^^^i"^  of  fraud  must  have  appeared  upon  the  record. 

So  in  UtKer  v.  Rich,  10  Adol.  &  Ellis  784,  which  was  an 
•ctMHi  by  the  indorsee  against  the  drawer  of  a  bill  of  ex- 
A«ngP,  the  second  plea  stated  that  the  bill  had  been  drawn 
and  indorsed  to  one  Levy  for  a  special  purpose,  who,  in  fraud 
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1862.      of  that  purpose,  handed  it  to  one  Hunter,  and  that  Hurmter 
McGregor   handed  it  to  the  plaintiff  not  for  good  and  valuable  consider- 
pattersokt.  ation,  and  that  the  plaintiff  was  not  the  bona  fide  holder. 
The  replication  was  de  injuria,  and  Lord  Denman  held    at 
the  trial  that  these  pleadings  put  in  issue,  nothing  but  "the 
fact  of  a  consideration  having  been  given,  and  that  the   de- 
fendant was  not  at  liberty  to  shew  that  the  plaintiff  knew-  of 
the  fraud  that  had  been  practised  by  the  parties  from  wliom 
he  received  the  bill ;  but  should  have  pleaded  that  knowledge 
in  distinct  terms.    This  principle  is  also  affirmed  in  our  a"^^ 
Practice  Act,  sec.  74,  and  extended  to  all  cases  of  tort    as 
well  as  contract  by  the  Acts  of  1861,  chap.  1,  sec-  12.    I   in- 
timated, therefore,  at  the  trial,  that  fraud,  even  had  it  exist- 
ed, as  it  had  not  been  alleged  in  the  pleadings,  could  not;    be 
proved,  and  that  the  whole  question  turned  upon  ttie  iiT^ 
construction  of  the  Provincial  Acts,  and  the  legality  of  't^^ 
assessment  and  levy  under  the  justice's  warrant. 

On  the  minor  points  that  were  insisted  on  at  the  argum^^^ 
in  Michachnas  Term,  1860,  and  at  the  rehearing  in  the  \B^^ 
Trinity  Term,  I  may  remark  that  on  the  evidence  it  appe^^ 
to  me  that  the  school  district  was  duly  established  by  tb^ 
Board  of  Commissioners;  that  the  notices  signed  by  their 
clerk,  and  not  with  their  own  hands,  were  in  compliance  with 
the  law ;  that  the  trustees  and  collector  were  duly  appointed* 
and  that  the  assessment  was  returned  in  sufficient  time  tx) 
the  sessions. 

I  think  also  that  the  assessment  was  good,  though  there 
might  be  some  ratable  inhabitants  and  ratable  property  not 
included  in  it,  and  some  persons  rated  who  were  not  ratable. 
Tliese  objections  were  fit  matters  of  appeal  to  the  local 
authorities,  who  are  the  most  competent  to  deal  with  them, 
and  not  to  the  Supreme  Court,  who  would  otherwise  encour- 
age and  multiply  litigious  actions.  It  was  objected^  too,  that 
the  meetings  under  sec.  10,  and  the  chairmen  of  these  meet- 
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lags,  had  no  power  to  reject  persons  who  tendered  their  votes,      1862 
whether  these  persons  had  votes  or  not;  but  the  law  says  that    mcOregor 
only  the  ratable  inhabitants  shall  vote,  and  there  must  be  a    Patterson. 
power  somewhere  to  discriminate  and  to  determine  who  are 
and  are  not  entitled ;  and  that  power,  as  it  seems  to  me,  must 
reside  in  the  majority  and  in  the  chairman  representing  that 
majority,  and  must  be  upheld,  where  it  is  bona  fide  and 
honesBv  exerted. 

A  more  material  question  touches  the  right  of  women, 

being  of  full  age  and  possessed  of  ratable  property,  to  vote  at 

these  meetings.    This  question  is  not  without  difficulty,  and 

onA  might  be  plausibly  and  eloquently  said  on  both  sides. 

There  is  no  doubt  that  the  words  "  ratable  inhabitants  "  will 

eompiehend  both  sexes,  and  that  the  property  of  women  is 

ratable,  who  ought,  therefore,  it  may  be  said,  to  have  a  right 

to  be  present,  and  to  vote  at  all  m^tings  for  the  support  of 

the  poor  and  of  schools.    But  if  this  doctrine  prevail,  women 

may  be  called  upon  by  the  same  rule  to  fill  many  offices,  for 

^ich  their  domestic  duties,  their  retiring  modesty,  and  the 

delicacy  of  their  sex,  wholly  unfit  them.    This  pretended  ex- 

tairion  of  their  privileges  would  be  a  burden  and  a  snare,  in 

pl«ce  of  a  benefit.    It  is  true,  that  in  the  case  of  The  Kinq 

w.  Shlls,  2  Term  Eep.  395,  it  was  decided  seventy-four  years 

«p),  that  a  woman  might  be  appointed  an  overseer  of  the 

pwr,  it  being  proper,  said  the  Court,  in  that  instance,  from 

the  necessity  of  the  case,  and  there  being  no  danger  of 

to^kiii^  it  a  general  practice.     Ashurst,  J.,  asked,  whether 

Aere  was  anything  in  the  nature  of  the  oflSce  that  should 

in«ke  a  woman  incompetent,  and  the  Court  thought  there  was 

not.    But,  however  it  may  be  in  England,  this  Court,  I 

shonid  hope,  would  have  no  hesitation  in  pronouncing  a 

"voman  incompetent  for  an  ofiice,  one  of  whose  duties  it  is  to 

ibtke  charge  of  cases  of  bastardy.    If  the  older  cases  cited  in 

Tke  King  v.  Stubbs  are  to  be  accounted  law  at  this  day,  a 

mnnan  may  be  appointed  the  governor  of  a  workhouse,  the 
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1862.  gaoler  and  keeper  of  a  prison,  a  returning  ofl5cer,  and  a 
McGregor  stable.  Nay,  if  the  example  of  Ann,  countess  of  Pemh 
Patterson,  is  to  be  followed,  she  may  be  Sheriff  of  one  of  our  cou 
exercising  the  duties  of  the  oflSce  in  person,  and  among 
duties,  when  need  comes,  the  execution  of  a  criminal, 
glad  for  my  part  that  these  masculine  dames  do  not  appe 
to  modem  times,  when  the  tendencies  of  public  opinion 
a  just  sense  of  the  true  position  and  the  legitimate  infl' 
of  woman  run  in  the  opposite  direction.  We  adjuc 
upon  the  rights  and  the  reputation  of  women  in  Com 
Justice,  but  do  not  admit  them  upon  juries.  We  tax 
property,  but  exclude  them  from  Pariiament,  and  fror 
exercise  of  the  elective  -franchise,  though  there  is  nothi: 
the  law  which  distinguishes  a  male  from  a  female  e 
claiming  a  right  of  property.  No  judicious  friend  of  tl 
would  involve  them  in  the  turmoil,  the  bodily  fatigue  aB 
angry  passions  of  an  election,  and  if  we  may  judge  b 
present  case,  there  may  be  almost  as  much  heat,  an« 
danger  of  as  much  violence,  at  the  assessment  of  a  s 
rate,  as  at  the  holding  of  a  poll.  This  is  a  question  ol 
struction,  and  I  am  satisfied  that  our  Legislature  nev< 
tended  to  introduce  women  into  such  scenes,  or  to  c 
upon  them  a  right  of  voting  which  would  only  open 
their  hurt.  Gushing,  in  his  Parliamentary  Law,  tells  ui 
in  the  Constitutions  of  all  the  United  States  except  Oe 
women  are  impliedly  excluded  from  the  right  of  suffra 
the  use  of  descripBve  words  in  the  affirmative,  which  re 
it  to  persons  of  Iho  male  sex ;  but  in  none  of  them  are  'w 
expressly  excluded  by  negative  words.  Yet  they  are  no 
mitted  to  vote,  though  it  used  to  be  the  boast  of  the  C 
States,  that  in  no  part  of  the  world  were  the  feeling 
the  rights  of  women  more  scrupulously  guarded.  In  Li 
Political  Ethics,  there  is  a  passage  from  Ouizot,  defe 
the  exclusion  of  women  on  philosophical  grounds,  in 
I  entirely  concur.     I  am  of  opinion,  therefore,  that 
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\otesixx  this  case  were  properly  rejected,  and  that  the  verdict       1862. 
for  the  ciefendant  ought  not,  on  that  account,  to  be  disturbed.    mcGrkoor 


Here  J  might  pause,  as,  indeed,  I  have  done  after  the  first 
argumexz^t;  but  the  second  having  been  had  by  order  of  the 
Court,  "tliat  the  meaning  of  our  Provincial  Statute  might  be 
^Qxe  tti.oroughly  considered,  I  have  now  to  enquire  into  the 
nature  of  a  general  warrant  of  distress,  and  its  effect  upon 
^v^^  action  of  replevin. 

TVie  3.0th  section  of  the  School  Act  having  provided  that 

"  aW  Tates  thereunder  shall  be  collected,  and  other  proceed- 

« ings  YxBii  in  relation  thereto,  as  prescribed  in  case  of  poor 

""  latefe,'' — ^the  collector  made  oath  in  writing,  as  required  by 

c  89, 8.  25,  whereupon  the  Justice  issued  a  general  warrant  of 

distress,  according  to  the  form  in  that  chapter,  except  that  he 

omitted  in  the  recital  the  fact  of  the  oath  having  been  made. 

"^8  omission,  as  it  would   seem   from   the   older  cases  in 

^^^'^niry  &  Hughes'  Digest,  860,  994,  996,  and  as  it  was  held 

^  fte  case  of  Dwg  v.  Kvng,  5  Ad.  &  El.  366,  invalidates  the 

^^^I'ant,  which  must  be  good  on  the  face  of  it,  and  which 

^'^Id  not  therefore  in  this  case  have  protected  the  defend- 

^^  had  it  been  attacked  in  the  pleadings.     The  plaintiff, 

wever,  in  his  seventh  plea,  having  contented  himself  with 

*^^Priiig  that  the  justice  "  had  no  legal  right  or  authority  to 

^*8uc  a  warrant  of  distress  against  the  plaintiff  as  alleged,^' 

*^thoTit  impeaching  or  pointing  out  the  informality  of  this 

J^^icTilar  warrant,  we  must  account  it  good  for  all  the  pur- 

P^*^  of  this  argument. 

I^o  questions,  therefore,  arise:  Does  the  Act  give  the 
''^•^iistrate  jurisdiction?     And  had  the  plaintiff  an  oppor- 
"^^y  of  appeal  before  the  magistrate  was  applied  to  ?    These 
•^  ^ery  material  questions  for  it  was  held  in  Marshall  v. 
^yfn^Mn,  9  Bing.  596,  that  where  the  magistrate  had  juris- 
^^^o»,  and  the  plaintiff  had  an  appeal  to  the  Sessions,  he 
^^^"^    not  maintain  replevin.    See  also  10  Q,  B.  880,  El  Bh 
**^-    256. 


V. 

Patterson. 


( 


■"  ^^^,  the  position  of  the  magistrate  issuing  a  warrant  of 
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1862.  distress  in  England,  is  totally  different  from  his  positic 
mcOrboor  this  country.  In  England,  he  has  a  judicial  discretion 
Patterson,  must  Summon  the  party;  here,  he  is  merely  a  minisi 
oflBcer,  and  a  summons  is  neither  authorized  nor  reqi 
In  Harper  v.  Carr,  7  Term  Bep.  274,  Lord  Kenyan 
"  In  the  instance  of  granting  a  warrant  of  distress,  the 
"  tices  exercise  a  discretion  after  inquiring  into  the  cii 
^^  stances  of  the  case.  It  is  an  essential  rule  in  the  adn 
*^  tration  of  justice,  that  no  man  shall  be  punished  wv 
'^ being  heard  in  his  defence;  the  party  must  be  sumn 
"before  a  warrant  of  distress  is  granted,  as  the  Cou 
King's  Bench,  decided  in  Rex  v.  Benn;  and  on  that 
mons  many  circumstances  may  appear  to  shew  that  a 
rant  of  distress  ought  not  to  be  granted.**  So  in  the 
of  Skingley  v.  Surridge,  11  M.  &  W.  514,  the  Court  oi 
chequer  declared  that  in  issuing  a  warrant  of  distress 
justices  acted  judicially.  On  this  principle,  it  was  he 
the  Governor  of  the  Bristol  Poor  v.  Wait,  1  Ad.  &  Ell. 
that  replevin  would  lie  against  the  overseers  of  the  poo: 
levying  a  rate  on  the  plaintiffs  in  respect  of  property  ^ 
thev  did  not  occupy, — a  rate  which  the  magistrate  ha 
forced,  after  summoning  and  hearing  the  plaintiffs 
which  the  overseer  had  no  power  to  make.  Under  the 
cular  circumstances  of  this  case,  the  defendants  had 
mcnt ;  but  that  does  not  affect  the  principle  established 

As  illustrating  the  practice  in  En-gland,  I  may  here 
to  two  cases  brought  before  the  Queen's  Bench,  as  appej 
the  Law  Times  of  15th  November  last,  shewing  at  one 
control  which  the  Court  exercises  over  Justices  of  the  I 
and  the  protection  it  affords  them.  In  Regina  v.  Rich 
and  others  there  were  two  rules  calling  on  certain  justi< 
Stocl-ion-on'Tees.  to  shew  cause  whv  thev  should  not 
warrants  to  levy  by  distress  (1)  a  fine  of  ten  pounds  im 
cu  one  Bennington  for  refusing  to  act  as  auditor  unde 
^Municipal  Act;  and  (2)  a  fine  imposed  on  one  Crag^ 
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refusing  to  act  as  assessor.     In  this  cd&e,  as  I  take  it^  Ihe       1862. 
justices  before  incurring  the  responsibility  of  issuing  war-    McGregor 
rants,  had  referred  themselves  to  the  judgment  of  the  Court,    pattkrson. 
who,  upon  a  hearing,  made  the  first  rule  absolute,  and  dis- 
charged the  second. 

In  Reg.  v.  Blackhum  et  aJ,,  Barrow  moved  for  a  rule  call- 
ing on  two  justices  of  Margate  (Kent),  (just  as  a  counsel 
inight  move  here  under  ch.  150,  sec.  6) ,  to  issue  their  warrant 
to  levy  on  the  goods  of  one  Crofts,  a  church  rate  for  one 
^hiiling  and  eight  pence,  and  costs  seventeen  shillings  and  six 
P^^ce.  At  the  hearing  before  the  justices  three  objections 
^^  made  to  the  validitv  of  the  rate  but  overruled.  The 
J^^ices  were  willing  to  grant  the  warrant,  but  required  the 
P'^edion  of  the  Court  who  granted  a  rule  nisi. 

X'ow,  in  this  Province,  with  a  view  to  an  economical  and 

•  speedy    collection   of  rates,  by  a   process  first  introduced 

^^o  our  law  in  1838, 1  Vic.  chap.  35,  and  having  no  example 

^^t  I  am  aware  of  in  England,  a  process  which,  upon  the 

^ole,  I  have  no  doubt,  works  well,  but  may  produce  great 

individual   wrong,    and    is   certainly   in   violation   of    that 

^^sential  rule,'^  which  Lord  Kenyon  praises  so  emphatic- 

***y :  the  justice  is  bound,  upon  the  mere  oath  of  the  collector, 

'^  issue  a  general  warrant  of  distress  for  county,  poor,  and 

^hool  rates  against  all  the  defaulters  named  in  the  affidavit, 

^^thoat  summons  or  inquir\%  and  exercising  no  judicial  dis- 

^^*^ion  whatever.    Whether  the  Legislature  did  wisely  or  not 

^  giving  such  a  power,  is  not  the  question.    They  have  given 

*t  in  the  most  explicit  terms;  for,  by  the  25th  section  of 

<iliapter  89  Revisted  Statutes,  "when  the  oath  is  made,  the 

justice  shall  forthwith  issue  a  general  warrant  of  distress 

•gainst  the  several  defaulters  in  the  form  in  the  schedule  •/' 

•J^d  having  done  so  in  this  case,  his  jurisdiction  and  power, 

oy  rather  the  obligation,  incumbent  on  him  to  issue  the  war- 

'•^t,  cannot  be  denied. 

^*/«oii  V.  Weller,  1  Brod.  &  Bihg.  57,  is  in  point.    That 
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1862.       was  an  order  under  the  Statute  of  Laborers,  20  Geo.  2,  ct 
McGregor   19,  and  Dallas,  C.J.,  said  tEe  question  is,  whether  the  ma^ 

V. 

Patterson.  Irate  has  jurisdiction?  JTow,  he  has  jurisdiction,  on  ci 
plaint  made  to  him  on  oalE,  fo  inquire  whether  a  servant 
wages  due  to  him  from  his  master,  and,  having  exercised  t 
jurisdiction  in  this  case  pursuant  to  the  Statute,  it  was  1: 
tliat  replevin  would  not  lie.  "  Wherever,^^  says  ParJce  Ba: 
2,  Exchequer,  360,  "a  statute  gives  to  certain  persons 
power  of  adjudicating  upon  a  particular  matter,  their  d< 
sion  excludes  all  further  inquiry." 


f( 


Was  any  wrong,  then,  done  to  the  plaintiff  in  this  case 
in  other  words,  had  he  any  redress  against  the  rate,  if  wro 
fully  imposed  ?    Now,  independently  of  the  remedy  by  ce. 
orari,  I  can   have   no    doubt   that  he  had  an  appeal  to 
Sessions.    By  the  13th,  26th  and  28th  sections,  an  appeal 
granted  to  any  person  who  shall  feel  aggrieved,  or  may  th: 
himself  over-rated,  and  the  justices  may  relieve  appella 
as  they  shall  think  fit.     It  was  contended  at  the  argum< 
that  the  appeal  did  not  extend  to  a  party  who  ought  not 
have  been  rated  at  all, — a  construction  too  technical  and 
fined  to  be  favored  by  this  Court  in  dealing  with  a  benefic 
remedy.     In  the  English  Acts  49  Geo.  3,  chap.  99,  sec. 
and  chap.  161,  sec.  10,  which  came  under  review  in  the  c 
of  .4  llan  v.  Sharp,  2  Excheq.  363,  an  appeal  was  given  to  i 
person  who  should  think  himself  overcharged  or  overrat 
and  the  same  objection  was  urged.     ^^It  is  argued,"  si 
Parl-e,  B.,  "that  the  wording  of  the  clause  shews  that 
Legislature  meant  to  apply  it  only  to  persons  liable  to 
rated,  but  rated  for  too  much."     "But  I  think  the  wt 
^ overrated^   (the  very  word  in  our  Act)  ought  not  to 
ceive  the  narrow  construction  attempted  to  be  put  upon 
"Though,  in  its  strict  sense,  ^overrating'  means  rating 
more  than  ought  to  be,  yet  it  may  also  mean  rating  w 
the  party  ought  not  to  have  been  rated  at  all.    If  the  la 
^^be  not  the  meaning  of  the  word  in  the  statute,  this 
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svLxdiiy  would  follow,  that  provision  is  made  for  the  case  of       1862. 
"  ^Ti  excess  in  rating,  and  none  whatever  for  a  rate  altogether    mcGrboor 

V. 

"  Tmillfit.''  Patterson 

The  cases  of  Hutchins  v.  Chambers,  1  Burr.  580,  and 
Dwrant  v.  Boys,  6  T.  E.  580,  shew  that  the  part}'  who 
▼aiyes  his  appeal  is  excluded  from  an  action.  Marshall  v. 
Titman,  already  cited,  proceeds  upon  the  same  principle,  that 
the  domestic  forum  is  in  the  first  instance  to  be  resorted  to, 
and  that  the  time  of  the  superior  Courts  is  not  to  be  occupied 
«ith  matters  which  may  be  disposed  of  in  a  cheaper  and 
;     more  expeditious  form. 

There  is  one  other  view  of  this  case  which  I  desire  to  take, 
as  we  are  examining  the  foundations  and  settling  the  con- 
s^ion  of  our  Provincial  Statutes. 

The  Imperial  Act  11  &  12  Vic,,  ch.  44,  for  the  protection 
®'  Diagistrates,  repeals  so  much  of  the  24  Oeo,  2,  ch.  44,  as 
"^^es  to  actions  against  Justices  of  the  Peace,  leaving  the 
™h,  and  part  of  the  eighth  sects,  unrepealed,  which  are 
applicable  to  constables  and  other  subordinate  oflScers.  These 
^^  sections  are  the  origin  of  our  law,  chap.  151 ;  and  chap. 

'  though  it  does  not  literally  follow,  verj^  closely  pursues 
tte  11  4  ^2  Vic,  ch.  44. 

In  the  case  of  Weaver  v.  Price,  3  B.  &  Ad.  409,  magistrates 
*^  held  liable  in  trespass  for  granting  a  warrant  to  levy 
pw  '^es,  the  party  distrained  on  having  no  land  in  the 
pamh  ii^  which  the  rate  was  made.    The  party  when  sum- 
moned did  not  appear  before  them  to  object  that  he  had  no 
wtable    pToperty,   and,  as  their  counsel   pertinently   asked, 
"^  ^^T^  they  to  know  that  he  had  none  ?    Yet,  as  he  had 
Bone,  atid  was  not  in  fact  ratable,  it  was  held  that  the  de- 
lendant^  had  no  authority  to  issue  the  distress,  and  a  verdict 
^  ])Iaintiff  was  sustained. 

.^    and  other  cases  of  the  same  stamp,  involving  an 

|»noa^  injuBtice,  led  to  the  legislation  which  we  have  copied 

^I>»  150.    Where  a  poor  or  county  rate  shall  be  made. 
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1862.      and  a  warrant  of  distress  shall  issue  against  a  person 
"mcGrkoor"  therein,  the  fifth  section  borrowed  from  the  fourth  secti 

V. 

PA1TER80X.  the  English  Act,  which,  however,  is  confined  to  poor 
enacts  that  no  action  shall  be  brought  against  the  justice- 
granted  the  warrant,  for  any  irregularity  or  defect  in. 
rate,  or  by  reason  of  any  such  person  not  being  liable  to   ^ 
rated.    It  appears  from  the  language  of  the  first  section  Xii^y 
this  comprehensive  and  novel  provision  in  the  fifth  must  ^  /^ 
loud  to  actions  of  replevin,  as  well  as  to  any  other  action/ 
and  in  an  action  of  tort,  where  the  constable  had  complied 
with  a  demand  made  and  given  a  perusal  and  copy  of  his 
warrant,  lie  is  also  exempt,  although  the  magistrate  may  have 
had  no  jurisdiction,  so  that  the  party,  distrained  on  by  a 
warrant    issued    in   good   faith   but   illegal,  has  no  redress 
againsi  either. 

Here  comes  the  peculiarity  and  the  hardship  of  this  case. 
It  is  an  action  of  replevin,  and  being  so,  it  is  urged  that  the 
usual  demand  nut  being  required  and  not  having  been  made 
oC  a  perusal  and  copy  of  the  warrant,  the  constable  loses 
the  beuelit  of  tlie  Statute.    Assuming  this  to  be  law  (as  it 
has  been  held  in  the  more  recent  cases,  which  admit,  I  think, 
of  some  doubt),  it  follows,  that  when  the  warrant  is  irregular 
or  defective,  the  constable  is  liable  in  the  replevin  when  the 
magistrate  is   not.     Chapter    150,   it   is   clear,  protects  the 
superior,  who  has  all  the  advantages  of  a  higher  position, 
and  is  presimied  also  to  have  higher  intelligence.     And  chap. 
151,  it  is  said,  does  not  protect  the  inferior  officer,  whom  the 
law  compels  to  obey  the  warrant,  and  indicts  him  for  re- 
fusing to  execute  it,   (2  Starkie  on  Evidence,  433.)      '*It 
''  would  be  absurd,"  said  Lord  Denman,  3  Ad.  £  Ellis  444, 
"tliat  an  ollicer  charged  with  the  execution  of  a  warrant 
"  should  have  to  pause  and  consider  whether  it  was-  regularly 
" issued  or  not."    Littledule,  J.,  in  the  same  case,  said:  " It 
"  does  not  belong  to  liim  (the  ofiicer)  to  say,  *  there  is  an  error 
••'  in  the  proceidings ;  therefore,  I  will  not  execute  the  war- 
^'-rant.""    And  Mr.  Justice  Williams,  said:  "It  would  be 
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"^ild  i^ork  if  the  officer  were  entitled  to  scan  the  warrant       1862. 
-delivered  to  him,  for  the  purpose  of  ascertaining  whether    mcOrkgor 
It  iras  regular  or  not  under  the  circumstances  of  the  case."    Patterson. 

These  are  known  principles,  and  it  is  also  a  leading  maxim 

cf  the  law  to  protect  its  own  officers  when  they  do  not  abuse 

their  power,  and  act  in  good  faith  and  in  obedience  to  its 

commands.    The  constable  in  this  case  was  indemnified,  but 

he  was  not  entitled  to  an  indemnity,  and  was  compellable  to 

^ct  without  it.    I  ask,  then,  shall  an  officer  so  situated    be 

*^ble  to  an  action  of  replevin,  where  damages  and  costs  may 

'-•e  re<?overed,  when  neither  the  party  who  set  the  magistrate 

in  motion,  nor  the  magistrate  himself  can  be  touched  ?    This 

wou/ij  j^  ^  violation  of  the  first  principles  of  justice;  and  on 

this  ground  alone,  I  should  have  held  that  the  action  did  not 

lie.   hut  the  other  grounds  I  have  stated  are  conclusive,  and 

^here/ore  I  am  of  opinion  that  the  rule  for  a  new  trial  should 

►e  discharged. 


Bl-iss,   J.    The  questions,  on  which  the  argument  before 

as  pt^^^*P*^%  turned,  were  those  raised  by  the  pleas  as  to  the 

^^idity  ^t  the  proceedings  in  making  the  school  assessment, 

d  the  consequent  legality  of  the  rate  itself,  and  whether 

plevin  Would  lie  in  such  a  case. 

ffbe  expression  which  is  sometimes  met  with,  that  this 
^^jtioti  will  not  lie,  is  rather  ambiguous.  It  may  mean  that 
0fich  *n  action  cannot  be  resorted  to ;  that  the  law  does  not 
g^te  that  peculiar  remedy  at  all  in  certain  cases.  Thus,  when 
i^  is  aid  that  replevin  will  only  lie  for  goods  and  chattels, 
jt  mans  that  the  remedy  by  replevin  is  confined  to  these,  and 
00  it  will  not  lie  for  things  affixed  to  the  freehold,  in  which 
tfwe  also  trover  in  the  same  sense  is  said  not  to  lie.  And  so 
0t  one  time,  when  it  was  supposed,  but  erroneously  so,  that 
jeplenn  only  lay  in  the  case  of  distress  for  rent,  the  mean- 

15* 
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ill;:  of  till'  cjipressiori  was  that  the  law  did  not  givi 
rurnvdv  in  other  ca!>^i<. 


■>\ 


But,  ill  otliiT  [ilatrs.  tli''  p^aine  expropsion  refers  not  to  this 
]iartk'ular  form  iif  mtioii,  hut  rather  to  its  hoinp  uiaintain- 
ahle  iind<T  the  eiri-tiiiistimcos  of  the  case,  whieh  afford  a  good 
ili'fciiie,  and  nn-sttiT  mrt  only  to  this,  hnt  to  any  other  form 
(if  iictinn.  As  Ahlersnii.  P.,  remarked  in  George  v.  Chambers, 
11  JI.  &  AV.  14n,  "  Tn  iiiuny  cnst-P,  the  rea?onahle  mcaninir  of 
"llii-  c.vjirei-.-'iDii  ihnt  replevin  will  not  lie  is,  that  there  ie 
'■  niiittiT  which  iiuiy  he  pli'adeil  in  answer," 

'I'hi'  case  jnst  cited,  iind  nianv  othcr-s  among  which  Allen 
V.  Sliiir/i.  -i  Kxehcij,  Hep,  ;W3;  Jotifs  v.  Johnston,  5  ExrhM). 
i;.|..  ST5:  M>'llr,r  V.  Lrnthrr,  1  E.  &  Bl.  62S,  and  Rinfj  t. 
Jirnniiin.  iu  this  t'oiirt,  James'  Rep.  20.  have  clearly  estab- 
li^hi'd  tlie  ;reiiiriil  principle,  that  wherever  goods  have  lieen 
illi'^-iiily  or  wniiipfully  taken,  replevin  will  lie.  Tlie  later 
K»'  ..j  Mvniiiv  V.  lii'il'-.  :i  Kllis  k  Black.  842,  may,  it  is 
trill'.  npjK'ar  to  throw  soinfl  doubt  on  this  point.  I  do  not. 
liiiwfver,  uiiderstaml  the  judgment  of  the  Court  in  that  case, 
wliith  was  pivini  hy  Ctihruhje.  J.,  as  at  all  impugninfr,  much 
li-^  mcrniling  llio  ]iri'vi(ius  di-eisions  of  Gforgr  \.  Cliambrrt, 
11  jr.  A-  AV.  llii.  mid  MeJhr  v.  Leather.  1  E.  &  Bl.  619:  but 
as  nuTi'ly  e.\prfssing  a  douht  whetiier  the  action  of  replerin 
was  nut  i>ri;:inally  <oii(iinil  to  the  cose  of  distrese.  His  own 
wdi'ils  aiv:  ■■  Kroiii  a  iiview  of  these  (the  cases  cited)  and 
'•  otlKT  aiilhoriiies,  which  might  be  added,  it  may  appear  not 
"scltli'il  wlit-ther  originally  a  replevy  lay  in  case  of  other 
•■tal<iiijrs  than  hy  distn'ss." 

Mm  still  Ihe  iiiiestioii  in  all  such  cases  will  he  as  it  is  in  the 
pri'Min,  wliclhiT  Ih.T--  has  In-en  a  wrongful  taking,  and  that 
will  iIiiu'ikI  upon  the  legality  of  the  warrant  of  diBtreBs,  or 
in  iilhi  r  wnnls  uiMm  llii-  jurisiliction  of  the  magistrate  who 
i>^lll■ll  it— hi-  hgal  ri^'ht  and  aiithoritj-  to  do  so. — ^which  is 
Ihe  issue  raised  under  tlie  seventh  plea  in  this  case. 

Till-  iiuthnrity  iiml  jurisdiction  under  the  decisions  of  the 
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m  fonrts  in  Englwid,  where  the  distress  is  made  for  a  poor       1862. 

^m  ^^%  depend  on  the  validity  of  the  rate  itself.    These  deci-  "mcGrroor 

m^  ^'Ons  are  numerous^  several  of  which  were  referred  to  at  the   pattkhson. 

W  ^'■^Qient,  and  were  relied  on  by  the  one  side  or  the  other, 

-'^  ^uppoTt  of  their  several  views.    The  apparent  discrepancy 
"^^^een    them — for  there  is  no  real  conflict — may  be  easily 

H'hei^e  those,  by  whom  a  rate  has  been  made,  in  respect 
cf    which,  a  distress  has  been  levied,  had  jurisdiction  over 
tlie  !^uhj€^ct,  and  an  appeal  is  given,  there  the  party  complain- 
ing of  title  rate  must  resort  to  the  appeal,  and  cannot  main- 
tain replcBvin,  for  he  can  maintain  no  action  whatever  for  the 
taking  of  the  distress. 


But  'W'fcere  there  has  been  an  entire  absence  of  jurisdiction, 
or  what  5g  the  same  thing,  an  excess  of  jurisdiction  on  the 
part  of  "^lioge  who  made  the  rate,  there  the  party  complaining 
has  no  occasion  to  appeal,  but  may  bring  replevin,  or  may 
fiue  in  t  x^cspass  for  the  distress  taken. 

T^^^  "^B^as  the  principle  upon  which  MUward  v.  Coffin,  2 
Win-  BX^^^  1330,  one  of  the  oldest  cases  on  the  subject,  was 
clccided.  tij^  plaintiff  there  had  been  rated  in  respect  of 
property-  which  he  did  not  occupy, — ^that  was  an  excess  of 
juri^dicrtion  in  the  justices  who  made  the  rate,  the  rate 
itself  w^^  therefore  a  nullity,  and  so  replevin  was  held  to  lie. 

TT^e    ^«me   principle   will   be   found    to   govern    all  the 

j^tiDCi^^^s  cases  on  the  point.    Thus  in  Marshall  v.  Pitman, 

9   "B^ng.     601,  Tindal,  C.J.,    says:    "The   first    question  is, 

^  Wb^^^Y  the  plaintiff  can  maintain  this  action  (replevin), 

«'  ftck  leaving  appealed  to  the  Quarter  Sessions  against  the 

4*  X^'i  ^d  that  involves  the  question,  whether  the  magis- 

a  tr****  ^^  jurisdiction  to  make  the  rate;  because,  if  they 

a  tj^'  *^  ^^^  ^^  ^^^  subject  of  appeal."    The  Court  in 

tli^*  c«e  held  that  the  plaintiff,  as  an  inhabitant,  was  liable 

to  ^  P^^  ^^  the  rate,  although  his  ratable  property  turned 
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1862.       out  to  amount  to  nothing.    The  justices  were,  therefore,  cob- 
moOreook   sidered  to  have  had  jurisdiction  over  the  matter,  and  so    x^ 

V. 

PATTER80X.  plcviu  foF  thc  dlstiess  would  not  lie. 

The  distinction,  then,  between  the  two  cases  was  just  thiis, 
— in  Milward  v.  Coffin,  the  justice,  in  making  the  rate,  Im^d 
no  jurisdiction  over  the  plaintiff,  except  as  an  occupier,  ax^d 
that  he  was  not;  in  Marshall  v.  Pitman,  their  jurisdiction  (im- 
pended in  like  manner  on  his  being  an  inhabitant,  which  ^^ 
was. 


4 


Durrani  v.  Boys,  G  T.  R.  580;  Weaver  v.  Rice,  3  B.  &  ^^  d. 
409,  and  other  cases,  are  all  referable  to  the  same  princip  ^^<^- 
In  some  of  the  cases,  the  question  related  to  replevin;  ^^ 
others  to  trespass;  but  the  form  of  the  action  is  immateri^s^*** 
— the  sole  question  being,  whether  any  action  could  be  maS— ^' 
tained ;  and  so  it  was  put  by  Pa/rice,  B.,  in  the  analogous 
of  Allen  V.  Sharp,  2  Exch.  Eep.  363. 

If  the  rate  was  made  without  jurisdiction  or  authority 
and  so  was  a  nullity,  the  justices  who  issued  their  warrat:^^^^^ 
of  distress  to  enforce  it,  had  themselves  no  jurisdiction 
authority  to  do  so,  as  is  said  in  the  Oovemors  of  Brisio 
Poor  V.  Wait,  1  A.  &  E.  281 ;  and  the  reason  is  stated  in 
Morrill  V.  Martin,  3  M.  &  Gr.  693,  by  Tindal,  C.J.,  citing 
from  Nichols  v.  Walker,  Cro.  Car.  394;  "because  the  magis- 
"  trates  have  but  a  particular  jurisdiction  to  make  warrants 
^^  to  levy  rates  well  assessed."    And  then  neither  tlie  magis- 
trate who  issued  thc  warrant,  nor  the  oflBcer  who  executed 
it,  are  protected ;  and  so  the  action  either  of  replevin  or  tres- 
pass lay  against  them.     Hence  it  is  that  the  officer    who 
justifies  or  avows  under  the  warrant  of  a  justice,  is  under 
the  necessity  of  shewing  that  he  had  jurisdiction  to  issue  it; 
and  that  depends  on  the  case  of  the  poor  rate  in  England  on 
the  legality  of  the  rate  itself,  as  appears  from  the  cases  on 
the  subject,  and  which  thus  become  there  the  principal  matter 
Tor  inquiry. 

And  so  it  would  be  here,  and  we  should  be  obliged  to  take 
up  the  various  objections  which  have  been  urged  against  the 
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validity  of  this  school  rate,  and  decide  upon  them  for  the       1862. 
purpose  of  ascertaining  whether  the  present  action  can  be    mcGreoor 
supported,  if  the  analogy  between  the  proceedings  for  en-    Patterson. 
forcing  the  rate  by  warrant  of  the  justices  in  England,  and 
those  under  our  own  Provincial  Statute,  is  so  perfect  and 
complete,  that  the  decisions  with  respect  to  the  one  are  ap- 
plicable to  the  other,  and  must  govern  the  present  case. 

« 

The  collection  of  school  rates  is  by  our  statute  directed 
to  follow  the  mode  and  proceedings  prescribed  by  another 
statute  with  regard  to  poor  rates,  and  we  must  therefore  see 
how  far  these  agree  with  or  differ  from  the  Statute  of  Eliza- 
}id\,  by  which  the  proceedings  in  England  are  governed. 

Now,  by  this  Statute,  43  Eliz.,  ch.  2,  sec.  4,  it  is  enacted 
that  it  shall  and  may  be  lawful  for  the  present  or  subsequent 
fhurch  wardens  and  overseers,  or  any  of  them,  by  warrant 
from  any  two  justices,  one  whereof  is  of  the  quorum,  to  levy 
^  sums  assessed,  and  all  arrearages,  of  every  one  that  shall 
^^f^^  to  contribute  according  as  they  shall  be  assessed,  by 
iisttm  and  sale. 

Tt^re  the  very  persons,  by  whom  the  rate  has  been  made, 
are  those  who  are  to  obtain  the  warrant  for  levying  it ;  and 
thsi,  as  it  would  seem,  upon  the  mere  application  to  the  jus- 
tices without  any  affidavit  of  its  being  due  or  other  circum- 
stances.   The  justices  must  then  necessarily  satisfy  them- 
aelveg  of  the  legality  of  the  rate,  and  of  all  other  matters 
'frhich  give  them  jurisdiction,  before  they  issue  their  warrant, 
which  the  statute  does  not  make  it  imperative  on  them  to  do, 
iply  upon  the  application  of  the  church  wardens  or  over- 
^;  it  merely  permits  these  to  apply  for  it;  and  the  jus- 
tices in  this  matter,  as  it  has  been  held,  exercise  judicial  func- 
iioM,  and  must  proceed  by  summons  against  the  party,  before 
tbey  can  issue  their  warrant  of  distress.    Rex  v.  Benn,  6  T. 
r.jr.  198.   Harper  v.  Carr,  7  T.  E.  270. 
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1862.  Our  early  Provincial  Statutes  followed  pretty  much  tl 

McGregor   statute  of  Elizabeth,  enacting  that,  if  any  person  so  assess 

pattkrson.  shall  refuse  or  neglect  to  pay  his  assessment,  the  same  she 

and  may  be  levied  by  warrant  of  distress  from  any  one 

Her  Majesty's  justices  of  the  peace  of  the  township  or  conn. 

where  such  person  shall  reside. 

But  the  later  statute  now  in  force^  (Revised  Statutes,  c' 
89,  sec.  25),  has  provided  a  special,  and  it  would  seem  a  mo 
prompt  and  speedy  mode  of  levying  these  rates.  It  direc 
that  separate  suits  shall  not  in  future  be  brought  against  d. 
f  aulters,  but  every  collector  shall  make  a  general  return ' 
a  justice  within  the  township,  or  if  none  reside  there,  to  ai 
justice  of  the  county,  of  every  person  on  his  list  who,  aft 
demand  made,  shall  not  have  paid  his  rate;  and  the  collect* 
shall  make  oath  in  writing  before  such  justice,  setting  fori 
the  name  of  every  defaulter,  the  sum  assessed,  that  the  i 
mand  has  been  made,  and  that  the  rate  is  unpaid ;  and  ther 
upon  such  justice  shall  forthwith  issue  a  getieral  warrant  < 
distress  against  the  several  defaidters,  in  the  form  in  tl 
schedule,  directed  to  a  constable,  not  being  such  collector,  4 

Now,  observe  how  particular  and  explicit  are  these  dire 
tions,  and  the  whole  proceedings  here  enjoined  to  enfor 
the  impaid  rates  by  warrant  of  distress.  A  disinterest 
person,  not  one  employed  in  making  the  rate;,  but  one  who 
unconnected  with  it — a  collector  appointed  specially  for  ^ 
purpose — is  to  make  a  return  to  a  single  justice:,  (for  on^ 
quite  sufficient  for  the  simple  duty  which  he  has  to  < 
charge),  of  all  persons  who  have  not  paid  their  rates,  i 
this  list  of  defaulters  he  is  to  verify  upon  oath;  and 
statute  purposely  and  expressly  departing  from  the  fort 
course  of  proceeding,  which,  in  conformity  with  the  decisi 
under  the  English  statute,  commencing  with  a  aumm. 
against  each  defaulter,  was  in  the  nature  of  a  separate  ^ 
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st  each,  now  directs  that  such  separate  suit  shall  no  1862 

r  be  brought,  but  that,  upon  the  collector  making  the  mcGrbgor 

ribed  oath,  the  justice  shall  forthwith  issue  a  general  Paitkrsok. 
Hi  of  distress  against  all  the  defaulters. 

uramons  to  the  defaulter  is  thus  in  effect  taken  away  by 
atute.  The  justice  is  here  not  to  enquire  and  adjudi- 
and  then  issue  his  warrant,  which  is  in  the  nature  of  an 
tion,  but  the  statute  makes  the  facts  stated  in  the  col- 
*9  oath,  which  include  a  demand  on  the  defaulter  for 
ite  in  question,  as  the  sole  and  sufficient  ground  work 
iuthority  for  issuing  the  warrant.  He  has  thus  no 
al  functions,  strictly  so  called,  to  exercise.  He  has  but 
pie  duty  to  perform,  which  the  statute  not  merely  em- 
's him,  but  makes  it  imperative  on  him  to  do ;  "  he  shall 
eupon  forthwith  issue  the  warrant.^* 

■s  not  for  us  to  question  the  propriety  or  wisdom  of  the 
Ifltnre,  in  giving  this  short  and  summary  remedy  for 
?ing  the  rate.  It  certainly  seems  an  extraordinary  one, 
o  I  know  that  any  similar  power  is  to  be  found  in  the 
eg  of  the  Imperial  Parliament.  But  the  terms  and 
age  of  our  statute  are  too  clear  and  plain  to  doubt  for 
aient  its  meaning  and  effect.  I  cannot  see  how  any 
,  in  the  shape  of  jurisdiction  in  the  justice  to  issue  the 
Hi  of  distress  in  such  a  case,  can  be  more  clearly  and 
sely  defined,  or  more  perfect  and  complete.  That  being 
le  consequences,  which  result  from  acting  in  obedience 
i  warrant  in  all  other  cases,  must  necessarily  follow  in 

is  a  well  settled  principle  that  "  wherever  a  Court  or 
ice  who  issues  a  warrant  has  jurisdiction,  no  action 
against  him  or  the  officer  who  executes  the  warrant, 
i  though  the  justice  proceeds  inverso  ordine,  or  erron- 
Hj;  but  it  is  otherwise  if  he  has  no  jurisdiction,  for  then 
"Vfaole  is  coram  non  jvdice."  Case  of  the  Marshalsea, 
I.  T61 

•  warrant  in  this  case  does  not  certainly  follow  the  form 
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1862.  pre8cri]>ed  in  the  schedule,  but  omits  a  very  important  pac—  r 
mcOreoor  of  it,  and  of  the  directions  in  the  Statute  itself — ^that  is,  ft  t< 
Patterson,  oath  of  the  collector,  and  for  this  I  think  the  warrant  is  bai 
as  perhaps  it  may  be  on  other  grounds ;  but  even  if  that 
so,  still  the  officer  is  protected  who  acts  under  it.  'Wehh 
Batchelour,  1  Vent.  273.  There  the  justice  had  not  fii 
summoned  the  party  as  he  ought,  but  the  officer  who  mac 
the  levy  under  it  was  protected,  for  he  is  not  to  judge  of 
but  to  execute  it. 


Similar   to    this   is   the  language   of   HUledale,   J., 
Painter  v.  Liverpool  Oa^  Company,  3  A.  &  E.  446,  "  it  d 
**  not  belong  to  the  officer  to  say  *  there  is  an  error  in 
"  ^  proceedings,  therefore  I  will  not  execute  the  warrant.' " 


So  in  Morse  v.  James,  Willes  128,  it  is  said  by  WUle^, 
J.,  in  giving  judgment,  "It  has  always  been  holden  that 
constable  may  justify,  under  a  justice's  warrant,  in  a 
matter  wherein  the  justice  had  a  jurisdiction,  though  the 
"  warrant  be  never  so  faulty;  but  that  if  a  justice  of  the  peace 
"  make  a  warrant  to  a  constable  to  arrest  a  man  in  an  action 
of  debt  (which  is  put  exempli  gratia),  such  warrant  will 
not  justify  the  constable,  because  he  was  not  obliged  to 
"  obey  it,  and  must  take  notice  at  his  peril  that  it  was  in  a 
matter  concerning  which  the  justice  had  no  jurisdiction/' 


a 


This  principle  equally  applies  to  an  action  of  replevin  as 
to  any  other,  as  may  be  gathered  from  Allen  v.  Sharp,  2  Ex. 
Eep.  352,  Wilson  v.  Weller,  1  B.  &  B.  57,  and  other  cases. 

As  I  am  of  opinion  that  on  these  grounds  the  defendant  is 
entitled  to  our  judgment,  it  is  unnecessary  that  I  shonld 
express  any  opinion  on  the  other  points  of  the  case. 

DoDD,  J.,  concurred  generally  in  the  opinion  tiiafc  the 
action  of  replevin,  under  the  circumstances  of  this  case, 
would  not  lie. 
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D^^-ARRES,  J.,  doubted   whether,  under  the  existing  law,       1862. 
\?m«ii^  having  ratable  property  were  disqualified  by  reason    mcGreoor 
ol  liieiT  sex  from  voting  at  meetings  called  for  the  purpose    Patterson. 
o!  adopting,  or  rejecting  the  principle  of  assessment  for  the 
^Pport  of  schools;  but  he  concurred  in  the  opinion  that  the 
fT^sent  action  could  not  be  maintained,  inasmuch  as  the  de- 
ftudant,  being  a  constable,  was  bound  to  execute  the  warrant 
of  digtresB  issued  by  the  magistrate,  although  tFe  warrant 
itself  in  consequence  of  its  not  reciting  the  collector's  oath, 
'ras    defective.     The  magistrate  having  jurisdiction  and  a 
If^al  right  to  issue  a  warrant  of  distress,  it  was  not  for  the 
defendant  to  question  its  legality ;  it  was  simply  his  duty  to 
execnte  it,  and  having  executed  it,  it  was  a  sufficient  justifi- 
cation for  what  he  had  done. 

XssTiining,  however,  the  assessment  to  have  been  defective 

anrt    ^,  (though  he  did  not  think  it  was),  the  plaintiff, 

according  to  the  ruling  of  Lord  Mansfield,  in  Hutchins  v. 

CTiCLwhers,  1  Burr.  580,  had  misconceived  his  remedy,  which 

ougbt  to  have  been  by  an  appeal  to  the  sessions,  as  pointed 

otxt  by  chap.  60,  sec.  10  of  the  Bevised  Statutes,    That  case 

wa«  recognized  to  be  law  in  Durrani  v.  Boys,  6  T.  E.  580, 

in  vliich  Lord  Kenyan  observed  that  Hutchins  v.  Chambers 

was  an  authority  which  had  convenience,  as  well  as  reason 

and  law,  for  its  foundation.    Both  of  these  cases  appeared  to 

be  decisive  of  this,  shewing  that  neither  trespass  nor  replevin 

iR-ould  lie,  nor  could,  nor  ought  to  be  adopted  under  the  cir- 

dumfitanceg  of  the  present  case. 

'WiLKiKs,  J*  The  defendant  in  his  avowry,  after  setting 
oixi  proceedings  duly  conducted,  as  he  alleges,  for  assessing 
the  iiihabitants  of  a  certain  school  district,  concludes  bv 
gtBting  that  the  sum  of  one  pound  five  shillings  and  eight 
pence,  parcel  of  the  gross  sum  rated,  was  assessed  upon  the 
plflintiff;  that  because  it  remained  tmpaid  a  warrant  of  dis- 
was  duly  issued,  under  the  statute,  and  delivered  to  the 
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1862.       defendant,  as  a  constable  of  the  county  of  Pictou,  against  'H^^ 
Mc(4REGOR   goods  and  chattels  of  flie  plaintiff;  and  that  the  defend*X3t 
PATTKR80X.  as  Buch  constablc,  and  in  accordance  with  the  requiremt^iits 
of  the  said  warrant,  and  of  the  statutes  in  such  case  ma<J^ 
and  provided,  did  take  and  detain,  &c.,  in  the  name  of  a  di  ^ 
tress  for  the  said  sum,  in  respect  of  a  school  rate  asseM^ie^ 
upon  the  plaintiff  as  aforesaicl.    To  this  avowry  the  plainti'fl 
pleads  nine  pleas,  the  first  denying  the  allegation  of  an 
ment  having  been  legally  made,  and  the  others  traversing 
effect  generally  the  successive  proceedings  referred  to  in  tlx^ 
defendant's  general  allegation,  that  all  acts  required  by  tl»-^ 
statute  were  duly  performed  in  order  to  establish  a  leg»T 
assessment,  and  to  authorize  the  warrant.    I  do  not  percdv^j 
however,  that  there  is  any  issue  that  brings  into  question  tlm  ^ 
legality  of  the  particular  warrant. 

The  allegation  in  the  plaintiff's  plea  to  the  avowry,  vie-, 
"that  the  J.  P.  had  no  authority  to  issue  a  tvarrarU,  a^« 
"alleged.^'  is  of  very  different  import  from  an  allegation! 
(had  such  been  made),  "that  the  particular  warrant  wasno't* 
"  duly  issued  by  the  J.  P.  as  alleged,"  (and  that,  by  the  vsy> 
is  the  only  allegation  in  the  avowry.)    So  essentially  differeO"*^ 
are  they,  that,  under  the  proof,  the  issue  on  the  former  mnB^ 
have  been  found  for  the  defendant,  seeing  tEat  the  oath  wa^ 
made,  on  the  making  of  which  the  J.  P.  is  commanded  b^ 
the  legislature  to  issue  a  warrant,  whilst  un3er  the  latter 
the  finding  must  have  been  for  the  plaintiff,  inasmuch  as  a 
warrant  in  the  form  of  that  before  us  certainly  was  not  duly 
issued.    But,  in  the  view  that  I  take  of  this  case,  the  defect 
in  not  reciting  the  oath,  which  is  apparent  on  the  face  of  the 
warrant,  is  immaterial,  because  I  think  that  the  magistrate 
who  issued  it  is  shown,  by  proof  of  the  oath  having  been 
taken,  to  have  full  statutable  authority  to  issue  it,  and  if  he 
had,  a  defect  in  it  could  not  prejudice  the  constable,  who 
was  bound  to  obev  its  mandate. 
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A    primary  question  arises,  and  that  is,  "  Will  replevin  lie       1862. 
under  the  facts  and  law  before  us?"  McGregor 


V. 

Patterson. 


The  26th  and  28th  sections  of  chapter  89,  respecting  ap- 

jeals,  give  the  sessions  power  to  relieve  for  an  excess  of  rate, 

md  that,  perhaps,  involves  authority  to  relieve  where  the 

party  appealing  is  not  a  legal  subject  of  the  rate.     {Allen  v. 

Sharp,  2  Exch.  352.)     It  may  be,  however,  that  that  Court 

auld  give  to  this  defendant  no  effectual  relief.     But  even 

then  be  would  not,  as  it  appears  to  me,  be  without  a  remedy, 

ioT  the  rate  itself  might  have  been  removed  by  certioraH  into 

this  Court,  and  there  its  nullity  (if  it  be  void)  might  have 

been  declared.    The  reason  why  it  has  been  held  that  a  poor 

rate  could  not  be  so  removed  would  not  apply  to  this  assess- 

DJent,  for  intellectual  cravings  are  not  so  urgent  as  to  prevent 

ttc  operation  of  a  certiorari.     If,  however,  the  Legislature 

t3>  not  made  provision  for  quashing  this  rate,  if  it  be  bad, 

**3I,  if  replevin  will  not  lie  under  the  circumstances,  I  am 

b^ond,  irrespectively  of  the  consequences  of  unadvised  legis- 

"^OD,  to  say  that  this  form  of  action  is  untenable.    I  pro- 

^»  therefore,  to  enquire  whether  it  can  be  maintained. 

This  defendant  has,  in  his  avowry,  stated  many  things 
"*^  it  was  unnecessary  for  him  to  state.  Had  he  merely 
^(fwei  the  taking  tinder  a  warrant,  directed  and  delivered 
'•luin  ag  a  constable  to  be  executed,  (setting  out  the  war- 
*Drt),  alleging  that  it  was  duly  issued  by  E.  F.  a  justice  of 

^  peace  of  the   township   of   ,  in   the   county  of 

'fefcii,  (being  that  township  in  which  was  situate  the  school 
fliteict,  in  respect  whereof  the  rate  in  the  warrant  mention- 
ilivafl  made),  before  which  said  justice  before  the  issuing  of 
If  and  warrant,  one  A.  B.  being  a  collector  (setting  out  his 
IbU  eharacter  as  required  by  the  statute)  had  appeared, 
ll  made  oath  in  writing  that  the  defendant  was  assessed  in 
t  man  of  one  pound  five  shillings  and  eight  pence,  for  a 
rtdn  school  rate  (setting  it  out),  that  the  said  collector  had 
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1862.       made  demand  on  the  defendant  therefor,  and  that  the  sal 
mcOreoor  sum  remained  unpaid  by  hdm.  Had  the  defendant,  I  sa- 
patterson.  simply  avowed  this,  no  lawyer,  looking  at  our  statutes  t 
govern   this   ease,  would   have   ventured   to  demur  to  sui 
avowry,  although  it  does  not  allege  that  the  rate  was  a  le, 
one  as  regards  the  defendant. 

If  he  would  not,  and  such  avowry  would  (as  I  am  sure  z 
would)   constitute  a  justification  of  the  taking,  how  co 
tliis  action  try  the  validity  of  the  rate  mentioned  in  the 
rant? 

Xow,  contrast  with  this  the  avowry  of  the  collector  an 
the  bailiff,  as  we  find  it  set  out  in  Bardons  et  ai.  v.  Selby,  (i 
Error  in  Exch.  Chamber),  1  Cr.  &  Mees.,  500. 

That  avowry  will  show  what  those  defendantB  in  the  Co 
below,  were  advised  to  be  necessary  to  set  out  for  their  just; 
ficntion  of  a  taking,  under  a  warrant  for  collection  of  a 
rate  in  England;  and  will  show  also  how  a  declaration 
replevin,  in  such  a  case,  under  English  laws,  demands 
avowry  which  necessarily  puts  in  issue  the  validity  of 
poor  rate;  and  this  accounts  for  the  efficacy  of  replevin  in 
England  for  that  purpose. 

That  avowry  states  the  inhabilancy  of  plaintiff^  his  rata- 
bility by  law,  and  in  respect  of  his  occupation;  that  the  rate 
was  duly  ascertained,  made,  signed,  &c. ;  that  notice  of  it  was 
given,  and  that  it  was  published  according  to  the  statute; 
tliat    by  it  plaintiff    was    duly  rated    in    respect  of    such 
occupancy,  and  inhabitancy ;  that  Bardons,  as  collector,  gave 
him  notice,  and  demanded,  &c. ;  that  plaintiff  was  duly  sum- 
moned to  appear,  &c.,  to  show  cause  why  he  refused  pay- 
ment; that  he  appeared  and  showed  no  cause;  that  a  warrant 
was  duly  made  under  the  hands  and  seals  of  two  justices, 
and  directed  to  Bardons  as  collector,  requiring  him,  &c.,  and 
A\'as  duly  delivered  to  him  to  be  e-xecuted,  by  virtue  of  which* 
he,  as  collector,  avowed>  and  the  other  defendi^t,  as  his 
bailiff,  acknowledged  the  taking  of  the  distress,  and  prays 
judgment  and  a  return,  &c. 
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Keplevin  has  thus  always  been  in  England  a  form  of  action       1862. 
whereby  the  legality  of  a  poor  rate  could  be  tried.    The  ven'    McGregor 
fenu  of  the  pleadings  effects  that  result.     Its  efi&cacy  for    pattkrson. 
that  purpose  is  recognized  rather  than  created  by  the  19th 
wtion  of  43  Elizabeth.     George  v.  Chambers  et  al.  decided 
that  it  is  maintainable  wherever  goods  are  taken  under  a  pre- 
teDded  authority.     Lord   Chief   Baron    Gilbert    says,   "  In 
**  cases  where  there  is  no  jurisdiction,  the  goods  may  be  re- 
"  pie  vied/'  which  implies  that  in  his  opinion  that  action  can- 
cot  be  supported  where  the  magistrate  issuing  the  warrant 
ha>  jiirisdiction,  and  later  authorities  confirm  that  view. 

In    applying  English  cases  we  must  carefully  compare  our 
laws     inth  those  of  England  in  reference  to  the  mode  of 
enforcing  a  poor  rate.    The  difference  between  the  two  will 
be  found  to  regard  the  agencies  employed,  and  the  responsi- 
bilities of  the  agents.     In  England  the  parish  officers  not 
only  make  the  rate,  but  are  charged  with  its  collection.    This 
last  they  effect  througK  the  intervention  of  two  magistrates, 
from   whom  a  warrant  for  collection  directly  proceeds.     In 
the  present  state  of  the  English  law  these  offi^jers,  (respon- 
Eible  themselves  if  it  turn  out  that  they  have  no  jurisdic- 
tiom)  act  with  the  concurrent  responsibility  of  the  parish 
officers  as  to  the  existence  of  a  valid  rate.    The  former  are 
prc»t€cted  from  actions  by  the  11  &  12  Vic,  ch.  44,  precisely 
^  <nir  statute,  ch.  150,  sec.  4,  extends  protection  to  justices 
of  ^  peace  in  Nova  Scotia.    At  this  day,  however,  in  Eng- 
Ja^f  the  parish  officers  have  no  statutable  immunity  from 
tb^  confiequences  of  procuring  a  warrant  to  be  issued  to 
enforce  an  illegal  raie.    It  follows,  then,  that  there  replevin 
ftm  operates  as  an  effectual  mode  of  testing  the  validity  of  a 
-pffot  rate,  to  collect  which  a  warrant  of  distress  is  issued. 

Our  legislative  provisions,  however,  are  in  striking  con- 
trast with  this;  and,  under  them,  the  party  whose  goods  are 
taken  by  the  statutable  warrant  even  where  the  rate  is  void. 
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1862.  has,  as  I  construe  the  law,  no  remedy  whatever  by  meiiiB  c 
McGbbqob'  the  action  of  replevin,  (I  might  add  by  means  of  any  othf 
PATTKRaox.  action.) 

Under  our  statutes  the  overseers,  though  charged  with  th 
support  of  the  poor,  act  not  at  all  in  collection  of  the  rat 
The  only  agencies  employed  for  that  purpose  are  those  of 
collector,  of  a  justice  of  the  peace,  and  of  a  constable.  TV 
col lector  is  required  to  state  on  oath  to  the  justice  certaL 
facts,  and  on  that  statement  the  justice  is  required  forthwit 
to  issue  a  warrant. 

The  peremptory  obligation  thus  imposed  on  him  to  ac 
shows  clearly  that  replevin  will  not  lie,  because  it  cannot  b 
predicated  of  a  levy  under  the  warrant  which  he  was  com 
pelled  to  issue  "that  the  goods  were  improperly  taken." 

All  questions  as  regards  defects  in  the  rate,  or  the  legalit 
of  it,  are,  in  my  opinion,  excluded  from  our  judicial  cor 
sideration  in  the  case. before  us,  under  the  proved  facts  a 
the  prescribed  application  having  been  made  to,  and  the  oat 
taken  before,  the  justice,  and  of  a  warrant  issued  by  hii 
under  the  stjitute. 

Any  informality  in  this  last,  if  it  contain  a  mandate  I 
the  ministerial  officer  to  act  under  it,  cannot,  for  reason 
that  T  have  already  stated,  affect  a  justification  set  up  unde 
it  by  the  oflBcer. 

Tn  Wilson  v.  Weller  ft  ah,  1  Brod.  &  Bing.  57,  it  was  d- 
cided  that,  where  the  Statute  of  T^aborers  gives  the  magi 
trates  jurisdiction  to  examine  on  oath  any  servant,  &c.,  an 
to  make  order  for  the  payment  of  wages  to  such  servant  ac 
a  magistrate  in  his  adjudication  on  this  Act  avers  a  con 
plaint  made  on  oath,  and  an  examination  on  oath,  it  isn." 
ef)ni])ot('nt  in  replevin  for  taking  the  plaintiff's  goods,  for  tl 
plaintiff  to  plead  in  bar  of  a  cognizance  made  under  aw» 
rant  of  distress  and  sale,  founded  on  that  adjudication  "tt 
^'the  servant  did  not  duly  make  oath  before  the  magistr* 
'•'that  tlie  sum  claimed  was  justly  due  him  for  wages;  n- 
'^  can  he  plead  that  the  sum  claimed  was  not  due.*' 
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In  tlxat  case  too,  there  is  a  dictum  of  Richardson,  J.,  "  that       1862. 

"ifbere'    a  magistrate  has  competent  jurisdiction  and   ad-  Mci^reoob 

"iudgee,  and  on  refusal  to  pay  issues  a  warrant  of  distress  Pattebson. 
"  and  sale,  the  goods  taken  under  it  are  not  repleviable.'* 

ddlcts,  C. J.,  in  giving  judgment  in  that  case,  says,  "  The 
"  question  is,  whether  the  magistrate  had  jurisdiction,  and  he 
^  has  jurisdiction,  on  complaint  made  to  him  on  oath,  to  en- 
"  quire  whether  a  servant  has  wages  due  to  him  from  his 
*^  master.^* 

In  the  particular  case,  the  magistrate  had,  incontto- 
vertibly,  jurisdiction  to  issue  a  warrant,  because  the  oath 
baring  been  made,  he  was  compelled  to  issue  it. 

The  learned  Chief  Justice  continued  to  say,  in  reference  to 
the  case  before  him,  as  I  think  I  might  say  in  this,  "the 
**  °^*gistTate  has  exercised  that  jurisdiction  which  the  statute 
^'^  given  him." 

■^^  difference  between  that  case. and  this  ; is,  that  the 
lontx^j  ^^  2L  judicial  decision  on  the  part  of  the  magistrate, 
^^  ^hifi  a  mere  ministerial  act,  but  the  principle  common  to 
^^  is,  that  where  a  magistrate  has  jurisdiction,  (whether 
■^  f^^  judicially  or  ministerially  might  be  immaterial),  and, 
***i^g  within  the  scope  of  it,  issues  a  warrant,  under 
^"^h  goods  are  taken ;  it  is  not  competent  to  the  plaintiff  in 
replevin  to  question  the  legality  of  any  matter  involved  in 
^  Exercise  of  that  jurisdiction,  or  which  has  conduced  to 
^^'  e^KTcise  of  it. 

*^  England  a  justice  of  the  peace  is  not,  as  I  sliall 
ppe&ontly  show,  bound  to  act  on  information  of  an  assess- 
^^t^  of  a  demand,  and  of  non-payment  of  a  rate  made  to 
fcim  by  the  parish  oflBcers. 

*^  the  report  of  his  enquiry  be  a  conviction  that  the  party 
•**^^ed  was  not  a  legal  subject  of  the  rate,  ho  ought  to  with- 
^Id  his  warrant. 

^^  'Was  at  one  time  thought  that  the  issuing  of  a  warrant 

^  ^istiesg,  for  collection  of  a  poor  rate  in  England,  was  a 

•tt^  ministerial  act;  but  a  contrary  doctrine  was  held  in 

H«rp«r  V.  Carr,  7  T.  R.  270,  anJ  it  is  now  settled  that  a 
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1862.  iiiagiptrato  in  respect  of  that  duty,  acts  judicially.  Lord 
mcGkegok  Kenyan,  in  tlic  case  last  referred  to,  says:  "In  the  instance 
Patterson.  "  of  granting  a  warrant  of  distress  the  justices  exercise  a  dis- 
"  cretion  after  enquiring  into  the  circumstances  of  the  case. 
"  The  party  must  be  summoned,  and  on  that  summons  many 
*'  circumstances  may  appear  to  show  that  a  warrant  of  dis- 
'*  tress  ought  not  to  be  granted."  Ixiwrence,  J.,  who  at  first 
thought  the  act  in  question  ministerial,  uses  even  stronger 
language.  Ho  says,  "If  the  justices  had  no  discretion  on 
"  the  subject,  it  would  be  hard  that  they  should  be  bound  to 
"grant  a  warrant  of  distress  which  they  thought  illegal, 
'*'  and  afterwards  discuss  the  propriety  of  the  rate  at  their 
"o^^'n  expense."  The  cases  now  referred  to,  he  Bays,  show 
that  the  justices  do  not  act  ministerially.  Besides,  the  Sta- 
tute 43  Eliz,,  ch.  2,  requires  the  warrant  to  be  signed  by  two 
justices,  which  would  have  been  unnecessarj',  if  the  justices 
were  not  to  exercise  a  discre^on  as  to  whether  they  should 
grant  or  refuse  a  warrant.  Tfiat  circumstance,  he  adds, 
shows  that  the  legislature  did  not  intend  that  a  warrant 
should  be  granted,  as  a  matter  of  course,  but  that  the  justices 
should  first  enquire  into  the  merits  of  the  case.  He  con- 
tinues to  observe,  that  the  cases  cited  show  that  the  party 
ought  to  be  summoned  before  the  magistrates  before  they 
grant  a  warrant  of  distress,  and  then  they  must  exercise  their 
juflgnient  in  the  same  way  that  they  do  on  hearing  any  other 
complaint. 

Baron  Farkc,  in  the  modem  case  of  Shingley  v.  Surridge, 
11  M.  &  W.  514,  approves  and  adopts  this  doctrine,  as  laid 
down  in  Harper  v.  Carr,  to  which  he  particularly  refers. 

Tlie  judgmont  of  Lord  Tenierden,  in  Weaver  v.  Price, 
7iocos?arily  pnsup])0ses  thiit  the  magistrate,  who  was  the  de- 
fendant in  it,  and  whoso  justification  failed  because  he  had 
no  jurisdiction,  might  have  ascertained  that  fact  by  adequate 
enquiry ;  and  having  ascertained  it,  might  have  refused  the 
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warrant,  the  issuing  of  which  illegally  subjected  him  to  costs       1862. 
and  damages  in  an  action  of  trespass.  McGregor 

V. 

Pattbrson. 

Now,  in  contrast  with  tliis,  take  the  case  of  A.  B.,  a 

magistrate,  who  under  our  statute  is  applied  to  for  a  warrant 

against  C.  and  twenty  others,  by  a  collector,  who  duly  makes 

the  oath  prescribed  by  the  statute.    A.  B.,  from  information 

acquired  at  Sessions,  is  aware  that  C,  who  stands  rated  on 

the  collector's  statement  at  five  pounds,  had  been,  on  appeal, 

relieved  to  the  extent  of  four  pounds  fifteen  shillings;  and 

yet,  in  obedience  to  the  pcrempton-  words  of  the  Act,  issues 

a  general  warrant  which  includes  C.  as  originally  rated.    C.'s 

property  is  taken  under  the  warrant,  and  he  brings  an  action 

of  trespass  against  A.B.,  who  pleads  in  justification  in  such 

i  way  as  brings  himself  within  the  words  of  the  statute.    C. 

cannot  traverse  this,  nor  can  he  demur  to  it.    How  cjin  he 

confess  and  avoid  it,  consistently  with  the  rules  of  pleading? 

If  he  cannot,  then,  even  in  this  ww  of  the  bearings  of  the 

question  before  us,  the  magistrate  in  the  particular  case  had 

complete  and   perfect  jurisdiction  to  issue  a  warrant — ^the 

warrant  prescribed  by  the  legislature. 

The  case  of  Painter  v.  The  Liverpool  Oil  Gas  Light  Com- 
panp^  3  A.  &  E.  433,  concedes  that  a  statute  may  be  so  strong 
in  its  language  when  requiring  a  justice  to  issue  a  warrant, 
that  he  is  not  only  not  bound,  but  not  at  li])erty  to  summon 
the  party,  and  that  issuing  the  warrant  in  sucli  case  would 
be  a  purely  ministerial  act. 

T  cannot  entertain  a  doubt  that  the  duty  imposed  on  the 

justice  in  the  case  before  the  Court  is  precisely  of  that  char- 

— ^then  he  had  jurisdiction,  and  then,  although  he  could 

have  justified  under  this  particular  warrant,  which  is 

i fatally  defective  as  respects  him,  it  completely  shields  this 
defendant,  whatever  the  form  of  action  may  be  in  which  he 
may  be  sought  to  be  made  responsible  for  acting  under  it; 
and  not  only  so,  but  justifies  whatever  he  does  in  obedience 
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1862.      to  its  commands.    The  very  form  of  the  warrant  prescribe 
McGregor  by  the  legislature,  viewed  in  connection  with  the  require 
Patterson,  ments  of  section  25  of  chap.  89,  would  of  itself  serve  to  shoi 
that  this  action  will  not  lie. 

There  is  something  very  peculiar  in  this.  Section  2 
enacts  that  separate  suits  shall  not  in  future  be  brougb 
against  defaulters,  but  every  collector  shall  make  a  genere 
return  to  a  justice  within  the  township  of  every  person  upo 
his  list,  who  after  demand  made,  shall  not  have  paid  h 
rate ;  and  the  collector  shall  make  oath  in  writing  before  sue 
justice,  setting  forth  the  name  of  every  defaulter,  the  sua 
assessed,  that  the  demand  has  been  made,  and  that  the  rate 
impaid ;  and,  thereupon,  such  justice  tehall  forthwith  issue 
general  warrant,  &c.,  directed  to  the  constable,  &c.  No^ 
here  the  justice  is  not  required,  expressly  or  impliedly, 
summon  the  parties,  or  to  enquire  into  the  validity  of  tl 
rate ;  -and  yet,  when  we  refer  to  the  form  of  warrant  whi^ 
he  is  commanded  to  adopt,  we  find  the  legislature  assumingr 
legal  rate  as  the  foundation  of  'the  magistrate's  proceedin 
In  the  first  recital,  the  legislature  makes  the  magistrate  sa: 
Whereas,  by  -a  rate  and  assessment  made  in  conformi' 
with  law,  the  persons  named  in  the  schedule  have  be< 
assessed,^'  &c.  Surely,  with  this  dictated  ^fco  him  thus,  t3 
justice  was  not  bound  to  consider  that  question. 

Here,  let  mo  notice  that,  Ithough  the  form  of  warraJ 
ordinarily  used  in  England — ^the  model,  probably,  of  tiiis — 
in  its  general  character  like  that  adopted  by  our  legislator 
yet  it  differs  from  it  in  many  essential  respects:  1st.  It  ' 
not  a  general  warrant.  2nd.  It  recites  a  summons  to  ti 
party  to  be  affected.  3rd.  It  .recites  that  thai  party  has  n 
shown  cause  for  refusal  or  neglect  to  pay  the  rate.  4th. 
is  issued  on  the  grounds  of  such  summons,  and  refusal 
neglect,  and  not  on  the  mere  oath  of  a  collector.  5th.  T 
recital  in  it  of  an  assessment  made,  allowed  and  publish^ 


(£ 
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-^  to  the  statute,  is  a  recital  made  by  the  justices,  on       1862 
::«.  responsibility,  and  as  the  result  of  their  enquiry,    mcGrkoor 
c?  recital  to  that  effect  in  our  warrant  is  the  language   pattkrson. 
-islature  itself.    6th.  The  form  of  warrant  prescribed 
»^ct  is  not  a  mere  form  suggested,  which  may  or  may 
txictly  followed;  but  it  is  absolutely  required  to  be 
fi  it  is  as  much  a  part  of  the  statute  as  if  in  the 
it;  for  it  contains  the  only  provisions  enacted  as  to 
aDd  mode  of  disposing  of  the  goods  to  be  levied  un- 

^vithoritr. 

•> 

^aw/,<  Abridgement,  vol.  5,  p.  114,  will  be  found  an 
:e  description  of  the  nature  of  the  action  of  replevin : 
n  the  defendant/'  he  says,  "  justifies  the  taking  for  the 
e  stated  in  his  avowrv.  and  so  claims  a  return  of  the 
s,  he  undertakes  to  show  that  he  ought  to  recover  back 
)roperty  in  dispute,  and  thence  he  must  make  out  a 
recover,  and  have  the  thing  delivered  to  him.^  Now, 
t  I  have  observed  in  relation  to  the  peculiar  provi- 
f  our  Act  concurs  to  show,  that  he  has,  in  this  case, 
isputable  title  to  have  the  thing  taken  delivered  to 
e  took  it  by  the  express  authority  of  law.  Our  legis- 
nstructs  and  requires  the  magistrate  to  declare,  in  the 
t  to  the  constable  charged  with  the  execution  of  it, 
e  rate  was  made  in  conformity  with  law.  How,  then, 
I  judgment  be  given  for  the  plaintiff  against  the  de- 
t,  this  constable,  which  would,  in  effect,  say  that 
ite  was  not  made  in  conformity  with  law?" 

question  as  regards  the  constable  would  be  presented 
very  different  circumstances  in  England.  There, 
rq)levin  lies  against  him,  or  against  goods  taken  by 
ider  warrant  for  a  poor  rate,  his  justification  depends 
flie  form  of  the  warrant,  nor  on  facts  proved  on  oath 
flie  magistrates,  but  on  the  question,  "Whether  the 
I  oflScers  have  caused  that  warrant  to  issue  legally;" 
it  depends  on  "Whether  the  subject  of  the  warrant 
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1862.      '*wer(  a  legal  subject  of  the  rate/*  Here,  however,  the  ovi 
mcGkboor   scors  ex(»reise  no  agency  in  putting  the  warrant  in  operati 
Patterson.  This   case  is  very  distinguishable    from    Weaver    v.   Pri 
There  the  justice  assumed  that  he  had  jurisdiction,  whe- 
whether  he  had  it  or  not  depended  entirely  on  the  result 
an  enquiry   (which  he  should  have  made),  "Whether  tl 
"plaintiff  had  land  in  the  parish  liable  to  the  rate?** 
party,  in  effect,  was  not  liable  to  the  assessment,  and  th 
was,  therefore,  a  total  want  of  jurisdiction  in  the  magistra 
There  was  no  statutable  provision  which  relieved  him  fn^- 

a  necessity  of  ascertaining  that  there  existed  a  rate,  of  whi 
the  plaintiff  was  by  law  a  subject.  In  this  case,  howevi 
as  has  been  shown,  the  magistrate's  duty  to  issue  the  warm 
in  question  was  imposed  on  him  by  the  legislature. 


The  truth  is,  the  difference  between  the  English  law  an 
ours,  in  reference  to  the  use  of  the  action  of  replevin  to 
the  leerality  of  a  poor  rate,  is,  that  under  the  former  \h 
issuins:  of    a  warrant  to   enforce   the  rate  is  not  of  roiiwe, 
whilst  under  the  latter  it  is  strictly  so.    Under  the  former, 
the  officer  charged  with  the  execution  of  the  warrant  is  pre- 
sumed to  know  that  if  the  party  against  whom  it  is  issued  is 
not  ratable,  he  cannot  justify  under  it;  whereas,  under  the 
latter  the  officer  required  to  execute  the  warrant  has  a  per- 
fc(!t  immunity,  if  the  collector  made  before  the  magistrate 
the  affidavit  required  by  the  statute.    TTnder  the  former  the 
parish  oflficcTR  never  cease  to  be  connected  with  the  proceed- 
ings, whilst  under  the  latter  the  overseers  are  funcii  officio 
when  the  rate  is  made.     In  England  the  parish  officers  are 
charged  with  the  collection  of  the  rate,  whereas,  here  the  over- 
seers liavo  nothing  to  do  with  the  collection  of  it.     More* 
over,  the  general  rule  of  English  law  is,  that  where  a  statute 
prescribes   a  distress   and   sale,  the  warrant   therefor   is  a 
statutable  execution,  and  replevin  in  such  case  will  not  lie. 

If,  then,  in  this  ease,  arising  under  precisely  such  a  sta- 
tute, replevin  n-ill  lie,  it  must  be  because  the  English  usage 
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or  coni.xxion  law  sanctions  it,  or  because  the  case  is  an  ex-       1862. 
ceptionsLl  case  as  regards  the  rule  just  mentioned,  and,  as    mcOreoor 
such,  Ls     supported  by  some  particular  authority.     The  case    Patterson 
of  poor     Tates  in  England,  under  the  Statute  of  Elizabeth,  is 
eonfess^<31y  the  only  exception  to  that  general  rule  which  is 
found  in  English  books;  but  its  authority  can  only  govern 
^  ex**^^ly  similar  case  in  this  Province,  which  the  case  be- 
tore  ^^    most  certainly  is  not. 

The  plaintiff  ,then  must  support  this  replevin  by  the 
autbotity  of  an  English  case,  which  he  has  failed  to  do ;  or, 
\{  Yve  rely  on  our  statute  of  replevins,  he  must  show  that 
^beu  the  writ  issued,  the  warrant  detained  the  goods  in 
question,  unlawfully,  or  under  a  pretended  authority.  Here, 
again,  he  has  failed,  for  incontrovertibly,  they  were  held  un- 
der the  warrant  of  a  justice,  who  having  express  statutable 
jurisdiction  to  issue  a  warrant  in  the  form  prescribed  by  the 
lejdslature,  issued  this  warrant,  the  mandatory  part  of 
rhich  (all  that  the  constable  has  to  look  to  where  the  magis- 
trate has  jurisdiction),  is  in  accordance  with  that  form.  The 
goods  therefore  were  detained,  not  by  a  pretended,  but  by  a 
iawfol  authority.  On  the  whole,  being  convinced  that  our 
/egislatnre  did  not,  when  it  prescribed  a  general  warrant,  con- 
template that  the  validity  of  a  poor  rate  (or  school  rate) 
dionld  be  questioned  after  the  warrant  had  issued,  and  being 
clar  that  the  foundation  on  which  the  warrant  in  question 
re^s  for  its  support,  is  not  a  valid  rate,  but  the  affidavit  of  a 
co/lector,  I  am  of  opinion  that  this  Rule  Nisi  must  be  dis- 
charged. 

Rule  discharged. 

Attorney  for  plaintiff,  James  McDonald. 

Attorney  for  defendant.  A,  C.  McDonald, 
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XXVn.    VIOTOBIA. 


The  Judges  who  usually  sat  in  Banco  in  this  Term, 

Young,  C.  J.  DesBarres,  J. 

Bliss^  J.  W1LKIN8,  J. 

DODD,  J. 


MEMORANDA. 


In  last  Michaelmas  vacation  the  honorable  Adan 
Archibald  resigned  the  office  of  Attorney-General,  an 
honorable  Jonathan  McCully  that  of  Solicitor  General 
in  the  same  vacation  (June  11,  1863)  the  honorable  < 
IF.  Johnsto7i  was  appointed  Attorney  General,  and  the  ' 
able  WiUiam  A.  Henry  Solicitor  General. 

In  the  same  vacation  (May  1,  1863)  the  honorable 
than  McCully,   Beamish   Murdoch,  Esquvre,   Hiram 
chard.  Esquire,  and  Alexander  C,  McDonald,  Esq.^  we 
pointed  to  be  of  Her  Majest/s  Counsel. 
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McKAY  ET  AL.  versus  AXNAND.  1863. 

Wliere    a  testator  devised  lands  to  his  son  R.  "  for  and  during  his         ^V    * 
natural  life  time,  then  to  devolve  to  his  eldest  child  lawfully  begot- 
ten  in  a  line  of  succession  for  ever." 
H«K  ttk^t  the  rule  in  Shelley's  case  did  not  apply,  and  that  R.  took 
only     an  estate   for  life. 

CjF^ECIAL  case  on  the  construction  of  a  clause  in  a  will, 
argued  in  Michaelmas  Term  last,  by  J.  W,  Johnston^ 
^nior^  q.C.,  for  plaintiffs,  and  /.  IF.  Ritchie,  Q.C.,  and  J.  R. 
^mitk  ^    for  defendant. 

Th&      Court  now  gave  judgment. 

Ble  ^  Sj  J.*  This  was  a  special  case  stated  for  the  opinion 
oi  the-  Court,  and  was  argued  before  my  brothers  Dodd  and 
dt^B(^  w-^es  and  myself. 

Antm.-      }fcKay  and  Mary  Jane  Benjamin,  plaintiffs  in  the 

cause,     ^re  two  of  the  daughters  and  heirs  of  Daniel  McIIeffey, 

Jecea5>^d;  and  the  action  is  brought  by  them  and  their  hus- 

tod'j^     tc  recover  certain  lands  devised  bv  the  will  of  thc»ir 

said  f  ^iJier  to  his  son  Richard  McHeffey. 

V^^'hard  McHeffey  died  several  years  subsequent  to  his 
laAheT',  having  by  deed  conveyed  the  lands  in  question  to  the 
ddeudant  in  fee.  under  which  deed  the  defendant  claims  to 
liold,  inaintaining  that  Richard  took  under  his  father's  will 
w  estate  tail,  which,  by  force  of  the  Revised  Statutes,  ch.  112, 
^  converted  into  an  estate  in  fee,  and  so  the  property  under 
^  deed  passed  to,  and  was  legally  vested  in,  the  defendant. 

-'^lie  plaintiffs  on  the  other  hand  contend  that  the  Act, 
^•p.  112,  abolishing  estates  tail,  having  been  passed  subse- 
'''^^tly  to  the  death  of  the  testator  Daniel  McHeffey,  could 
**^e  no  operation  or  effect  upon  the  devise  under  his  will ; 
•"^^  secondly,  that  under  this  devise,  Richard  took  only  an 
^•^te  tail  for  life, — ^in  which  case  his  deed  to  the  defendant 
could  convey  no  greater  estate  than  he  himself  had ;  and  that, 
tteefore,  after  his  death,  the  estate  for  life,  which  he  only 

lud,  having  terminated,  the  lands  in  question  reverted  to 

ile  heirs  of  the  testator  Daniel  McHeffey. 

^rouKO,  CJn  having  been  concerned  in  the  cause  when  at  the  Bar, 
0n%  DO  opinion.  WtuONS,  J.,  having  an  interest  in  the  suit,  also 
0K9^  no  opinion. 


248  TRINITY  TEEM, 

1863.  The  devise  under  the  will,  out  of  which  these  question 

McKay  et  ai.  have  arisen,  is  as  follows :  "  I  give  to  my  beloved  son  Rukar 

annand.     "all  that  certain  tract  of  land  (describing  it),  for  and  durm 

"his  natural  life  time,  then  to  devolve  to  his  eldest  chil 

"  lawfully  begotten,  in  a  line  of  succession  for  ever/* 

The  devise  to  Richard  here  is  in  express  terms  for  an 
during  his  natural  life.  The  defendant,  however,  relies  a 
the  rule  in  Shelley's  case,  which,  if  it  applies  to  the  preser 
devise,  will  enlarge  this  life  estate  either  into  an  estate  tai 
or  in  fee. 

The  rule  in  Shelley's  case  is  this,  that  where  an  estate  U 
life  is  given  to  a  person,  and  in  the  same  instrument  tb 
estate  is  limited  by  way  of  remainder,  mediately  or  immed. 
ately,  to  his  heirs  or  to  the  heirs  of  his  body,  these  latt= 
words  are  words  of  limitation  and  not  of  purchase,  and  ei 
large  the  former  life  estate  into  an  estate  in  fee,  or  in  tail. 

Xow  in  this  devise  there  is  no  limitation  over  in  expree 
words,  to  the  "heirs,"  or  "heirs  of  the  body"  of  Richara 
nor,  indeed,  is  it  at  all  necessary  that  there  should  be;  for  th 
rule  will  equally  hold  good,  if  words  are  used  which  hs^ 
the  same  equivalent  signification,  or  which  the  vrill,  take 
all  together,  clearly  proves  to  have  been  intended  by  the  te* 
tatoT  to  have  the  same  force  and  meaning. 

The  devise  over  to  the  eldest  child  of  Richard  lawfully  b- 
gotten  in  a  line  of  succession  forever,  which  is  the  langoag 
in  this  devise,  may,  and  doubtless  does,  create  an  estate  i 
remainder  in  tail  or  in  fee  in  such  eldest  child;  but  hm 
can  such  a  remainder  be  considered  equivalent  to  the  heL" 
of  the  body  of  Richard,  so  as  to  give  an  estate  tail  to  hir: 
The  oldest  child  lawfully  ])egotten  might  be  a  daughter,  wl». 
if  there  were  a  son  or  other  children,  could  not  be  proper^ 
the  heir  of  the  father,  and  so  could  not  be  looked  upon  — 
nomen  colhctirtim,  and  equivalent  to  the  expression,  "hs 
"  of  the  body.'"     But  even  if  the  devise  over  were  to  the  eWeff 
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«m,  it    will  still  fall  short  of  the  requisition  of  the  rule;       1863 
for  neitker  can  this,  per  se,  be  synonymous  with  "  heirs  of  the  mcKay  et  ai. 
'^bodj.^^    It  is  limited  to  one  individual  in  the  singular, —     annInd. 
to  one    particular  child, — and  cannot  have  an  enlarged  sig- 
nification,  and  be  considered  a  nomen  coUectivnm  to  take  in 
and  iii-olude  the  heirs  of  the  body  generally.     Without  some- 
thing more  to  enlarge  its  import  and  effect,  it  is  merely  a 
description  of  the  person  who  is  to  take  after  the  death  of 
Bichar-^i^  to  whom  the  estate  for  life  is  first  given.     Nor  can 
8uch  a    devise  over  to  the  eldest  child,  or  eldest  son,  by  any 
the  most  forced  construction,  as  it  appears  to  me,  give  it  the 
lame  e-fifect,  as  if  it  were  a  devise  to  the  heirs  of  the  body  of 
Jfdiaf"cZ,  so  as  to  enlarge  his  life  estate  into  an  estate  tail, 
under  trie  rule  in  Shelley's  case. 

The^e  is,  indeed,  a  variety  of  cases,  in  which  words  of  a 

lese  g^xreral  import  than  "  heirs  of  the  body," — words  which 

ol  ttertngelves  would  be  but  a  description  of  the  person, — 

tare  been  held  to  be  a  nomen  collectivvin,  and  equal  to  the 

term,  ^  heirs  of  the  body  " ;  but  they  derived  that  force  and 

rfect,  not  ex  vi  ierminu  but  from  some  other  expressions  in 

the  will,  from  which  it  ^as  been  held,  by  necessary  implica- 

twl^  that  the  testator  intended  to  give  an  estate  tail  to  the 

fi"t  taken. 

A  reference  to  a  few  of  these  cases  will,  I  think,  put  the 
'^^er  in  a  very  clear  light. 

^^  King  v.  MeTling.  1  Vent.  225,  the  devise  was  to  Barnard 
^^^ing  for  life,  and  after  his  death  to  the  issue  of  his  body 
^  Mb  second  wife  (his  first  wife  being  then  alive),  and  for 
J^^tdt  of  issue,  over.    Rainsford  and  Twisden,  JJ.,  held  that 

.     ^^^uird  MeUing  took  onlv  an  estate  for  life;  but  Hah, 

C  T 
•^-^  who  at  first  agreed  with  them,  after\^'ards  changed  his 

'*^ion,  and  held  it  to  be  an  estate  tail  in  Barnard  Melling, 
^^      several    reasons;  and    among   these,  because   the  word 

l^^lie*'  is  nomen  colledivum,  and  takes  in  the  whole  gener- 
^^»i  ex  vi  termini,  and  is  stronger  than  if  it  were  children, 
^*     meant  all  that  should  come  of  the  second  wife;  and 


250  TRINITY  TEEM. 

1863.       again,  because  here  was  a  devise  over  for  want  of  such  issm 

McKay  et  ai.  which  words  in  a  will  do  often  make  an  estate  tail  by  impi 

Ann  AND.     cation.    This  opinion  of  Lord  Hale  was  afterwards  aflSmii 

by  all  the  judges  in  the  Exchequer  Chamber,  and,  as  it  woe 

appear  from  the  report  in  3  SalJc,  296,  for  the  above  reason 

In  Robinson  v.  Robinson,  1  Burr.  38,  the  devise  was 
Lancelot  Hicl's  for  life  and  no  longer,  he  taking  the  nar 
of  Robinsan;  after  his  decease  to  such  son  as  he  shall  ha« 
taking  the  name  of  Robinson,  and  for  default  of  such  issu 
then  over  in  fee.  Lancelot  HicJcs,  it  was  held,  took  an  esta^ 
tail  by  implication,  in  order  to  effect  the  manifest  gener 
intent  of  the  testator,  that  the  estate  should  not  go  over  t: 
the  failure  of  issue  male  of  Lancelot  HicJcs. 

Doe  e.  d.  Bean  v.  Halley.  8  T.  R.  5,  is  more  like  the  pr 
sent  case,  in  respect  of  the  remainder  being  limited  to  tl 
eldest  son  of  the  person  to  whom  the  life  estate  was  give 
The  devise  was  to  the  tcstator^s  nephew,  Michael  Ealle 
and  his  assigns  for  life,  and  after  his  decease  to  t' 
eldest  son  of  Michael  Halley  and  to  the  heirs  of  su- 
eldcst  son,  upon  condition  that  such  eldest  son 
christened  and  called  by  the  name  of  Fielding,  and 
default  of  issue  male  of  his  said  nephew  to  his  nephew,  - 
Bean,  and  his  eldest  son  in  like  manner,  and  for  want  of  sn- 
issue  to  the  testator's  own  right  heirs.  It  was  held  th- 
Michael  Halley  took  an  estate  for  life,  remainder  to  his  elde 
son  in  tail  male,  with  remainder  to  MicJiad  Halley  in  te 
male  by  implication,  in  consequence  of  the  devise  over  beir 
limited  in  default  of  issue  male  of  Michael  Halley;  and  ' 
that  case,  Michael  Halley  never  having  had  issue,  the  remain 
der  never  took  place,  and  was  as  if  it  never  had  existed;  i 
that  the  devise  might  be  read  to  Michael  Halley  for  life,  aic 
in  default  of  issue  male  of  the  said  Michael  Halley,  then  ove 

That  case,  then,  in  its  circumstances  is  very  like  the  pn 
sent  case,  only  here  we  have  no  devise  over  in  default  of  issu. 
on  which  alone  the  life  estate  was  held  to  be  enlarged  to  a 
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estate    tail,  and  without  which  it  is  manifest  that  Michael      1863. 
HoM^f/  would  have  taken  an  estate  for  life  only.  mcKay  et  ai. 


u : 


In    Z)oe  d.  Burrin  v.  Charlton^  1  M.  &  G.  429,  there  was  a 

deTi?^    also  much  like  the  last:   to  Samuel  Charlton  for  his 

life,  ajEd  after  his  decease  to  his  eldest  son,  but,  for  want  of 

Buch     issue,  then  to  his  daughter  or  daughters,  share  and 

share     alike,  forever;  but  in  case  Samuel  Charlton  have  no 

issue,     then  to   hold  to  him,  his    heirs    and    assigns  forever. 

-^d  "tlnere,  by  a  like  implication,  the  words  "  in  case  he  have 

"no  i&sue"  were  held  to  give  Samuel  Charlton  an  estate  in 
tail. 

J  ^^i  11  but  mention  one  other  case,  that  of  Lewi9  v.  Puxley, 
I*^  M".      &  W.  733.    The  devise  there  was  as  follows:  "  T  give 

flll  ^30nv  real  estate  in  the  counties  of  P.  and  C,  to  mv  eldest 
'son  :£or  his  life,  and  to  his  oldest  legitimate  son  after  his 
"dea'trl-^j  and  in  default  of  such  issue,  I  give  it  in  like  manner 

^o  *^ttj  son  Richard;  and  in  case  that  he  has  no  legitimate 

• 

issTHs  male,  I  then  give  it  in  like  manner  to  the  offspring 
•^aboxi^  to  be  bom  from  my  dearest  wife;  and  in  default  of 
"  sucrx    issue,  to  my  own  right  heirs  forever." 

Th^    Court  held  that  the  devise  to  John  must  be  read  as 

exp^ixied  by  the  devise  to  Richard, — ^that  is,  '^I  give  the 

"  eetat:^  to  my  son  John  for  life,  and  to  his  issue  male  after 

*'hi8  ^eath ;"  and  in  that  case  John  would  take  an  estate  tail ; 

«ttd  So  the  words  in  the  devise  over  "the  eldest  legitimate 

son,**  must  be  taken  as  nomen  colle^ivum,  and  not  as  a 
iestgtr^i0  personae,  in  order  to  carry  out  the  intention  of  the 
twtatoT.  In  this  case  Peacock,  who  argued  on  behalf  of  the 
plwntifl,  that  is  John,  the  devisee,  set  out  by  saying,  "If 
**the     ^ords  'eldest    legitimate    son'  had  stood  alone,  they 

woul^  have   amoimted   to   words    of    purchase,  but  that, 

I,  *^pled  with  the  rest  of  the  clause,  they  were  words  of  limi- 
^oxi.'*    And  ParJcBy  B.,  says :    "  If  the  only  clause  in  the 
^**   had  been  the  bequest  of  the  real  estate  to  John  for 
^9  and  to  the  eldest  son  after  his  death,  that  probably 
* 


V. 

Ann  AND. 
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1863.       "  would  have  been,  as  Mr.  RudaU  (the  defendant's  counsea 
McKay et ai.  ''contended,  an  estate  for  life  to  John,  with  remainder 
aknInd.     "fee  to  his  eldest  son."    Not  that  the  learned  Jndge  su 
posed  there  could  be  a  doubt  about  John  taking  in  such 
case  an  estate  for  life  only,  but  that  probably  the  remaind 
over  to  his  eldest  son  would  have  been  a  fee,  not  an  esta- 
tail,  for  that  was  what  the  defendants,  counsel  had  content 
ed.     There  was  no  question  made  about  its  being  a  life  esta 
only  in  John,  if  the  words  had  stood  alone. 

But  in  the  will  of  Daniel  McHeffey  there  is  no  such  or  ar 
devise  over,  nor  any  word  or  expression  which  can  enlarg 
the  term  "  eldest  child  "  from  its  proper  meaning,  as  a  desi^ 
natio  personaey  into  a  nomen  colledivum.  In  the  cases  whic 
I  have  cited,  the  general  intention  of  the  testator  being,  thi 
the  issue  of  the  first  taker  should  inherit  the  estate  before 
went  over,  that  intent  could  only  be  effected  by  giving  a 
estate  tail  by  implication  arising  out  of  the  words  "  in  def an 
of  issue,"  and  thus  it  was  necessary  to  consider  the  ter 
eldest  son  "  as  nomen  collectivum,  which  could  not  have  bei 
done,  except  for  those  other  words.  Here,  however,  no  sw 
implication  can  arise.  The  devise  is  to  Richard  for  his  lil 
and  then  to  devolve  to  his  eldest  child  in  a  line  of  successi" 
for  ever,  without  anything  more.  There  is,  therefore,  not: 
ing  to  control,  or  vary  the  plainly  expressed  intention  of  t 
testator  of  giving  him  a  life  estate  only,  with  a  continge? 
remainder  after  his  death  to  his  eldest  child.  It  is  unia 
portant  whether  that  remainder  is  an  estate  in  fee  or  in  t» 
though  I  should  be  disposed  to  consider  it  the  latter, — a  c 
vifo  to  one  in  a  line  of  succession  must  mean  in  a  line  of  sli 
cession  from  that  one,  which  is  exactly  equivalent  to  t- 
expression  "  heirs  of  the  body."  I  find  this  same  expressi- 
with  the  same  signification  in  a  late  writer  (Serg.  Hayes 
in  a  treatise  in  which  the  rule  in  Shelley's  case  is  considers 
Speaking  in  reference  to  that  rule,  he  says:     "It  is  ni 
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'^  necessary  that  the  technical  denomination  of  ^  heirs  of  the       1863. 
" '  bod  J '  should  be  employed  in  the  devise ;  but  that  the  words  mcKay  et  ai. 
"'issue/  *  descendants/  &c.,  may  be  used   as   synonymous     awnand. 
**  theroAi'ith,  or  any  other  term  designed  to  comprehend  the 
''whole  line  of  succession.'^    And  again,  he  says:     "The 
*'prop>er  force  of  the  words  '  heirs  of  the  body  '  is  to  describe 
''tie    lineal  succession  to  an  estate  tail/'  thus  making  the 
^two    expressions  almost  convertible  terms. 

Th^    case  then  before  us  is  in  all  respects  precisely  the 

same    £u  Archer^s  case,  1  Co.  66.     There  the  devise  was  to 

Robert     Archer  for  his  life,  and  afterwards  to  the  next  heir 

male    of  Robert,  and  to  the  heirs  male  of  the  body  of  such 

neit  FicBir  male;  it  was  adjudged  that  Robert  had  but  an  estate 

for  H  f  e,  because  he  had  an  express  estate  for  life  devised  to 

him.  s.xd  the  remainder  is  limited  to  the  next  heir  male  in 

the  sixigular  number.     And  Hale,  C.J.,  referring  to  this  case 

in  Kt  w^  V.  Melling,  1  Vent.  232,  which  I  have  already  cited, 

says*   *^  In  Archer's  case  the  words  of  limitation  being  grafted 

**\ipoxi    the  word  'heir/  it  shows  that  the  word  'heir'  was 

"u=ei    as  designatio  personae,  and  not  for  the  limitation  of 

-Ae  estate.'' 

In  Ginger  v.  White,  Willes  353,  Lord  Chief  Justice  Willes, 
reierring  to  Wild's  case,  6  Co.  17,  says :    "  If  a  devise  be  to 
**  X.  and  his  children,  if  there  be  no  children  then  in  being, 
K  gives   an    estate    tail,  because  the    devise  is  in  words 
^^  presenti;  and  there  being  no  children  in  being,  they 
"must  take  by  way  of  limitation."     (That  is  in  order  to 
^^  out  the  intention  of  the  testator,  as  they  could  not 
°«Jerwise  take  at  all  imder  such  a  devise.)     ^^  But  if  a  devise 
"^  to  A.,  and  after  his  decease  to  his  children,  A.  has  only 
"'^  estate  for  life,  because  these  words  plainly  show  that  the 
^ildren  were  intended  to  take  by  way  of  remainder." 

^   *m,  therefore,  of  opinion  that  Richard  McHrffey  took 

^  «i  estate  for  life  xmder  this  devise ;  and  I  have  perhaps 

*^^^  more  at  large  than  was  necessary  into  that,  which,  when 

^Z^  examined,  appears  to  be  a  very  simple  and  plain  ques- 
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1868       tion.     The  result  is,  that  the  plaintiflEs  are  entitled  to  recove 
McKay  et  ai.  the  shares  of  the  two  daughters,  as  heirs  of  the  testator,  ais 
annand.     the  reversioners  in  the  property  devised  after  the  terminatiai 
of  the  life  estate  of  Richard  McHeffey, 

DoDD,  J.  In  all  the  cases  referred  to  upon  the  part  of  tt 
defendant,  the  words  in  the  will  were  held  to  be  words  « 
limitation,  the  devise  generally  being  upon  the  devise  fc 
life  to  the  heirs  or  issue  of  the  body  lawfully  begotten;  the 
words  have  always  been  held  to  create  an  estate  tail,  and  nm 
merely  a  life  estate,  in  the  first  taker.  The  intention  of  fc 
testator  has,  in  all  the  cases,  been  the  first  object  with  tb: 
Court,  to  ascertain  and  give  such  a  construction  to  his  wC 
as  will  best  effect  that  object. 

In  Buffar  v.  Bradford,  2  Atkyn's  Rep.  222,  the  Lord  ChaM 
cellor  said :  "  It  must  be  allowed  that  children  in  their  Tiat 
^^ural  import  are  words  of  purchase,  and  not  of  limitationa 
^^  unless  it  is  to  comply  with  the  intention  of,  the  testator 
^^ where  the  words  cannot  take  effect  in  any  other  way;  bul 
^'  suppose  a  devise  was  to  A.,  and  after  his  death  to  his  chil- 
"  dren,  here  it  is  a  word  of  purchase.  Words  of  limitation 
"  grafted  on  the  words  ^  heir  male '  or  ^  heir  of  the  body,'  ii 
"  tlie  singular  number,  may  convert  them  into  words  of  pur- 
"  chase,  as  in  Archer^s  case,  1  Co.  66,  Feame  178.'' 

A  devise  to  A.  for  life,  remainder  to  the  heir  of  his  bodj 
in  the  singular  number,  and  to  the  heirs  of  the  body  of  sue! 
heir,  creates  but  an  estate  for  life  in  A.  Richards  v.  Ladi 
Bergavenny,  2  Vern.  326. 

Goodiitle  e.  d.,  Sweet  v.  Herring  et  al,  1  East  264,  is  ai 
important  case  in  point  in  favor  of  the  life  estate. 

A  devise  to  A.  for  life,  then  to  the  children  of  A.  succes- 
sively, and  their  heirs,  and  if  A.  die  without  issue,  then  to  B. 
(son  of  the  elder  brother  of  A.),  in  fee, — ^held,  that  A.  onlj 
took  an  estate  for  life.     Ginger  v.  White,  Willes  348.    Lord 


<t . 
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Chief  Justice  Willes,  in  this  case  after  five  arguments,  in  de-       1863. 

liveriag-  the  judgment  of  the  Court,  said,  that,  "  if  a  devise  mcKav  et  ai 

'•be  to   A.,  and  after  his  decease  to  his  children,  A.  has  only     annand. 

"  an  estate  for  life,  because,  then  the  words  plainly  show  that 

**tlie  cliildren  were  intended  to  take  by  way  of  remainder"; 

and  he  refers  to  Doe  d.,  Cooper  v.  Collis,  4  T.  E.  294.     In 

WiWs  case,  6  Bep.  17,  this  distinction  is  laid  down,  that  if 

land  \)e  devised  to  husband  and  wife,  and  to  the  men  children 

o!  their  bodies  begotten,  and  they  have  no  issue  male  at  the 

time  of  the  devise,  they  shall  have  an  estate  tail.     But  if  a 

DMoi  devise  lands  to  A.  and  his  children  or  issue,  and  they 

thm  haye  issue  of  their  bodies,  there  his  express  intent  will 

**lfe  effect,  and  A.  will  take  only  an  estate  for  life. 

^^  Clark  V.  Day,  Cro.  Eliz.  313,  the  words  were  "  to  E. 

'"er  daughter)  for  life,  and  if  she  marry  after  my  death, 

^'^^  have  heir  of  her  body,  then  I  will  that  the  heir  after  my 

^*^Ughter*8  death  shall  have  the  land,  and  to  the  heirs  of 

*eir  body  begotten.''    Held,  that  B.  had  only  an  estate  for 

^^*    In  the  case  of  Legait  v.  Sewell,  et  al,  reported  in  2  Vem. 

*^^>  the  words  were,  to  William  Legait  for  life,  and  after  his 

^^^iease,  to  the  heirs  male  of  his  body,  and  to  the  heirs  male 

5  ^he  body  of  every  such  heir  male,  severally  and  succes- 

^^ely,  as  they  should  be  in  priority  of  birth  and  seniority  of 

*®^ :  and  for  want  of  such  issue,  remainder  over,  &c.     There 

^'ijree  judges  to  one  held  that  William  Legatt  took  an  estate 

''W  ;  but  they  were  all  of  opinion  that  if  the  first  words  had 

*^«eii  **  issue  *'  or  "  children,"  William  Legatt  would  only  have 

^  an  estate  for  life. 

C*Iiief  Justice  WiUes  in  dinger  v.  White,  lays  down  a  rule 
^^^^-^  that  a  precedent  estate  devised  by  express  words  can- 
itot    fc>e  lessened,  increased,  or  altered  by  implication,  though 

ly  be  by  express   words,   and  he   cites  Doe  d.  Bean  v. 

y,  8  T.  E.  5. 

BamfiOd  V.  Pophcm,  1  P.  Wms.  64,  it  was  held  that  no 
raised  by  implication  in  a  will  can  destroy  an  express 


it 
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1863.       estate,  as  where  a  devise  was  to  A.  for  life,  remainder  to  his 
McKay  etai.  ^^^^^  son,  and  SO  to  every  other  son  in  tail  male ;  and  for  want 
annand.     of  ipsuc  male  of  A.,  remainder  over, — ^this  was  not  an  estate 
tail  in  A.  by  implication. 


(C 


Th?  words  *  heirs,'  or  *  heirs  of  the  body,'  create  a  re- 
"  mainder  in  fee,  or  in  tail,  which  the  law,  to  prevent  an  abey- 
"  ance.  vests  in  the  ancestor,  who  is  tenant  for  life,  and  by 
*Uho  conjimction  of  the  two  estates  he  becomes  tenant  in 
"fee  or  in  tail,  and  whether  the  ancestor  takes  the  freehold 
"by  express  limitation,  or  by  resulting  nse,  or  by  implica- 
"  tion  in  law;  in  either  case  the  subsequent  remainder  to  his 
"heirs  unites  with,  and  is  executed  in  his  estate  for  life/' 
4  Kent's  Com.  215. 


But,  ho  says  (p.  220),  "There  are  several  cases  in  whid 
"  in  a  devise,  the  words  'heirs,'  or  'heirs  of  the  body*  hai 


"  been  taken  to  be  words  of  purchase,  and  not  of  limitatiorr:::^ 
"in  opposition  to  the  rule  in  Shelle^s  case.     *     *     Whei^* 
"  tlie  testator  annexes  words  of   explanation    to    the    wor  ""^ 
heirs '  as  to  the  heirs  of  A.  now  living,  showing  thei^b^^ 
that  he  meant  by  the  word  'heirs'  a  mere  descripiio  per — ^ 
^^  sonarum,  (personal  description),  or  specific  designation  or^ 
"certain  individuals,   (2   Vnit.  311),  or  where  the  testator 
"superadds  words  of  explanation,  or  fresh  words  of  limita- 
tion, and  a  new  inheritance  is  grafted  upon  the  heirs  to 
whom  he  gives  the  estate.     Thus  it  is  in  the  case  of  a  limi* 
tation  to  A.  for  life  only,  and  to  the  next  heir  male  of  his 
bodv,  and  the  heirs  male  of  such  heir  male.     *     ♦     In 
"  such  (rases  it  appears  that  the  testator  intended  the  heirs 
"to  ])e  the  root  of  a  new  inheritance,  or  the  stock  of  a  new 
"  descent,  and   the   denomination   of   heirs  of  the  bodv  wss 
^^  morely  descriptive  of  the  persons  who  were  intended  to 
"take."    Kent,  in  the  passage  I  have  just  read,  refers  to 
Archers  case,  1  Co.  06;  1  Lord  Raymond,  203;  1  Eq.  Cas. 
Abr.  184;  2  Lord  Bayin.  1437;  2  Johnston's  cases  384;  and 
other  cases. 
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In  a  devise  to  A.  and  his  male  children  and  their  heirs,  to      1863. 
^  equally  divided  among  them  and  their  heirs  for  ever, —  mcKay  et  ai. 
^'^idge  Story  held  that  A.  took  a  life  estate,  with  a  contingent     annand. 
^n^aindor  in  fee  to  his  children,  he  having  no  children  at  the 
taking  of  the  will.     Sissan  v.  Sedbury,  1  Sumner  235. 

l^pon  a  review  of  all  the  cases,  and  particularly  the  leading 
^^^.  and  which  were  not  referred  to  by  either  side  at  the 
**^?uinent,   I  have   come  to   the   conclusion   that    Richard 
'^^Seffey  took  an  estate  for  life  under  his  fathers  will: 
^^^t,  because  the  estate  is  given  to  him  by  express  words  for 
^^-  and  there  are  no  express  words  in  the  will  to  give  him  a 
^^^T  estate;  and  secondly,  because  the  words  "child"  or 
^«iic7rcn  "  have,  in  general  (indeed  I  am  not  aware  of  any 
^^ption)  been  held  to  be  words  of  purchase,  and  not  of 
"Station.    The  words   in  the   will   after   giving   Richard 
McHeff^  the  estate  "  for  and  during  his  natural  life,''  are 
then    "to  devolve  to  his  eldest  child  lawfully  begotten  in  a 
"line     of  succession   for   ever.''     The   words   here   "eldest 
**  chil3  ^^  equally  refer  to  male  or  female  without  distinction, 
maldBgr  it  stronger  in  favor  of  a  life  estate  to  Richard,  than 
^{  \t  l^^d  been  to  his  "children"  generally;  but  naming,  as 
^e  te«tator  does,  the  particular  child,  I  think  he  thereby 
^(S9^  the  intention  that  such  child  should  be  the  root  of  a 
^  iolieritance,  or  the  stock  of  a  new  descent,  and  in  all 
-0cb  cases  where  the  intent  is  plain,  then  the  ancestor  takes 
l^tit  •  life  estate.    This  being  my  opinion,  it  becomes  unneces- 
sary to  give  any  opinion  upon  the  remaining  points  that  were 
^ised  at  the  argument. 

PesBarres,  J.  The  plaintiffs  claim  the  property  devised 
f0  Bickard  MeBeffey,  upon  the  ground  that  the  devise  gave 
fo  him  an  estate  for  life,  which,  on  his  death  in  1856,  re- 
verted to  the  donor.     The  defendant,  on  the  other  hand, 
cdminiB  title  to  the  property  under  a  deed,  executed  to  him  in 
^1838  by  Richard  McHeffey  the  devisee.    He  contends  that 
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1863.  the  devisee  was  tenant  in  tail,  and  that  having,  as  si 
McKay  e't  ai.  in  tail,  conveyed  to  him  all  the  right  he  had  to  this 
annand.  he,  the  defendant,  by  virtue  of  that  conveyance  and 
tion  of  the  Act,  ch.  112  Revised  Statute^j  abolishii 
tail,  is  now  seised  of  an  estate  in  fee  therein.  1 
therefore,  two  questions  in  this  case  depending  on 
struction  to  be  given  to  the  devise  to  Richard  McH 

By  this  devise  it  seems  to  me  that  the  estate  crea 
by,  and  that  which  RicJiard  McHeffey  took,  and  had 
was  clearly  an  estate  for  life,  with  a  contingent  i 
over  to  his  eldest  child  in  fee  tail;  leaving  in  the 
necessary  implication,  the  ultimate  fee  simple  of 
expectant  on  the  failure  of  issue.     It  is  admitte 
parties,  in  the  case  submitted  to  us,  that  Richard 
died  unmarried,  and  left  no  child,  in  whom  the  ] 
did  or  could  vest.    Being  then   an   inoperative   r 
which    never  did,  and    never    could   take  effect 
want  of  issue  of  Richard  McHeffey,  it  follows  as 
consequence,   from  the  implied   condition   annexe 
dionation,  that  the  estate  on  the  death  of  the  tenai 
reverted  to  the  donor,  whose  heirs  are  now,  in  mi 
entitled  to  it,  and  not  the  defendant,  whose  estate 
exist  on  the  death  of  the  tenant  for  life. 

This,  it  appears  to  me,  is  the  true  construction  t< 
to  this  deWse,  and  therefore  I  agree  that  the  juc 
this  case  ought  to  be  entered  for  the  plaintiffs. 

Judgment  for  pi 

Attorney  for  plaintiffs.  A,  0,  Archibald,  Q.C. 

Attorney  for  defendant,  J.  R.  Smith. 
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IIE]S'XESSY  versus  NEW  YORK  MUTUAL   MARINE      1863. 

INSURANCE  COMPANY. 


IMiere  a  cargo   insared   **  at  and    from   Arichat    to   llalifax  "    was 

sliipped  at  Petit  de  Grat,  a  port  nearer  to  Halifax,   and  distant 

*^  xniies  from  Arichat  by  water,  and  1%  mile  by  land,,  and  which, 

by    the  usage  of  trade  in  Richmond,  the  county  wherein  botii  ports 

are    -iiuatc,    appeared  to  be  generally  considered  and  treated   by 

loerchants   there,   and  by   the   masters   of  coasting   \'e8sels   in   Isle 

Madame,  the  large  island  wherein  said  ports  are  situate,  and  also 

partlj  by  merchants  in  Halifax,  as  one  and  the  same  port  with 

Arichat;   the  custom-house   for   both   ports   was  at   Arichat;    and 

the  vessel  and  cargo  were  lost  shortly  after   the  vessel  left  Petit 

de  Grat. 
Beld,  that  this  usage  did  not  bind  underwriters  unless  known  to,  or 

acquiesced   in   by   them ;    and   no   evidence  of   such   knowledge   or 

acquiescence   having  been   given,    that    the    policy    never   attached, 

•ihI  the  underwriters,  therefore,  were  not  liable. 
tJsMe  most    be    proved    by    instances,    and   not    by    the   opinion    of 

^toesMC 

A  SSUMPSIT  on  a  policy  of  insurance  on  "  property, 
shipped  on  board  schooner  Mary  Jane,  at  and  from 
^ Arkhat  to  Halifax"  tried  before  WiJkins,  J.,  at  Halifax, 
in  the  last  October  sittings,  and  verdict  for  plaintiff  contrary 
to  the  charge  of  the  learned  Judge. 

A  rule  Nisi  for  a  new  trial  had  been  granted,  which  was 
BTgued  in  Michaelmas  Term  last,  by  /.  W,  Johnston,  senior, 
Q.C,  for  plaintiff,  and  /.  W.  Ritchie,  Q.C.,  for  defendants. 

A  large  number  of  witnesses  were  examined  at  the  trial,  but 
the  substance  of  the  evidence  sufficiently  appears  in  the  judg- 
ments. The  property  insured  was  shipped  at  Petit  de  Orat, 
and  the  vessel  was  lost  shortly  after  lea\'ing  there,  about 
WhiUhead,  and  on  the  direct  course  to  Halifax, 

The  Court  now  gave  judgment. 

Young,  C.  J.  This  was  an  action  on  a  certificate  of  in- 
snrance  issued  under  a  general  policy  held  by  the  agent  of 
the  defendants,  whereby  a  cargo  of  the  schooner  Mary  Jane 
covered  on  a  voyage  from  Arichat  to  Halifax',  and  the 
having  sailed  from  Petit  de  Orat.  and  been  totally  lost, 
the  sole  question  is,  whether,  for  the  purposes  of  this  insur- 
u  the  port  of  Pslit  de  Orat  is  to  be  accounted  one  and  the 
le  ns  the  port  of  Arichat  That  they  are  geographically 
is  conceded;  and  it  appears  from  Captain  Bayfield s 


July  21. 
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1863.       chart,  published  in  1850,  and  from  Mr.  Le  VescotUe^ 

hennessy    tion,  that  it  is  about  nine  miles  by  water  from  the 

N.  Y.  Mutual  house  at  Arichat  to  Petit  de  Grat,  and  that,  going  : 

TJf  AST vn* 

Insurance  Co  to  the  other,  you  go  round  Cape  Au  Ouet,  The  bill ' 
is  dated  "  Petii  de  Grat,  5th  January,  1862,"  and 
the  cargo  as  shipped,  and  the  vessel  as  lying  in  th< 
Petit  de  Grat,  The  telegram  sent  by  Mr.  BaUam,  i\ 
to  the  plaintiff,  as  his  agent,  is  dated  the  same  day  at 
which  is  distant  by  land  one  and  a  half  miles  from 
Grat;  and  the  plaintiff,  supposing  the  vessel  to  be  at 
effected  the  insurance  accordingly,  though  it  appeal 
books  of  the  Union  Insurance  Company,  that  he  a 
question  of  them  as  for  an  insurance  from  Petit  di 

There  is  no  dispute  as  to  the  hona  fides  of  the  i 
and  loss  of  the  cargo:  the  sole  point  being  as  to 
construction  of  the  instrument.  This,  again,  turns 
upon  the  usage;  for  the  cases  sufficiently  show  tha 
scription  of  the  voyage  in  a  policy,  must  be  taken  in 
mercial  acceptation,  and  not  in  its  strict  geoj 
meaning. 

On  this  principle,  it  was  held  in  the  case  of  Ro\ 
Clarke^  1  Bing.  445,  that  the  MauritiuSy  which  beloB 
Madagascar  archipelago,  and  lies  off  the  coast  o^ 
may  be  shown  to  be,  in  mercantile  acceptation,  ai 
island;  and  evidence  to  that  effect  having  been  ad 
the  second  trial,  the  plaintiff  recovered  from  the  und< 

A  still  more  striking  example  is  afforded  by  thi 
niqgim  v.  Agnilar,  referred  to  in  2  Taiini.  406  & 
200,  where,  on  a  policy  at  and  from  Demerara  to  L 
was  held  that  a  loading  at  Essequtbo  was  a  loading 
rara.     "  That  case,"  says  Matisfield,  C. J.,  ^'  was  deci 
"the  paridcular  usage  of  the  trade."    As  the  case 
print,  we  can  say  nothing  of  the  amount  of  evidei 
established  it;  but  we  learn  from  an  inspection  of 
of  British  &iiiana,  that  the  two  rivers  of  Deme 
Esseqvibo  have  distinct  entrances,  with  a  tongue 
separating  them  of  not  less  than  twenty-five  miles 
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There  is  no  question,  therefore,  that  in  the  construction  of       1863. 
a  policy,  as  in  that  of  other  mercantile  instruments  {Taylor,    henxessv 
sec.  1063,  2  Sumn.  667),  evidence  may  be  adduced  to  ascer- n.  y.  mutual 
tarn  the  true  meaning  of  a  descriptive  or  other  particular  insurance  co 
word,  and  the  sense  in  which  it  has  been  used ;  and  the  mean- 
ing being  ascertained,  the  construction  of  the  instrument,  of 
course,  belongs  to  the  Court.     {S  M.  &  IF.  823.) 

In  this  case,  there  is  a  large  amount  of  evidence ;  and  the 
jury  having  found  for  the  plaintiff,  the  question  whether 
their  verdict  can  be  sustained  depends  entirely  upon  the 
character  of  the  evidence  which  the  law  requires. 

The  authorities  seem  to  me  not  quite  consistent  with  each 
other  upon  this  point.  In  Vallance  v.  Dewar,  1  Camp.  508, 
li)rd  EJkriborough  said :  "  Although  there  should  be  excep- 
"tions  to  a  usage,  that  would  be  immaterial.  Things  are  pre- 
"sumed  to  go  on  in  their  ordinary  course;  and  if  a  usage  be 
"gaieral,  though  not  uniform,  the  underwriters  are  bound 
"to  take  notice  of  it.'' 

So  also  Taylor  on  Evidence,  sec.  1076,  tells  us  that  the 
^^^  to  explain  the  terms  of  a  written  instrument  need  not 
he  immemorial,  nor  is  it  necessarv  that  it  should  have  been 
fistahlished  for  a  considerable  period,  or  uniform,  or  capable 
w  being  defined  with  precision  and  accuracy.  Whereas 
Pi^ips  on  Insurance  says  (2d  ed..,  vol.  1,  p.  53),  that  "a 

^^ge  to  be  binding  upon  a  party  must  be  definite,  general, 

'n^onn  and  well  known."  To  make  a  usage  obligatory 
<»  the  parties,  '*  it  should,"  says  Mr.  Justice  Story,  in  Trott 
f.  Wood,  1  Gall.  444,  *'be  so  well  settled,  that  persons  en- 

pged  in  the  trade  must  be  considered  as  contracting  with 
"  reference  to  it." 

If  we  adopt  the  American  cases,  which  seem  to  me  to  go 
jpiiich  farther,  or,  at  all  events,  to  be  much  more  direct  and 
t  than  the  English,  we  must  adopt  the  rule  that  the 
to  control  and  explain  a  policy  of  insurance,  must  not 
be  a  usage  by  mercantile  acceptation,  as  in  the  case  I 
died,  but  a  usage  known  to,  and  recognized  by,  the 
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1863.      underwriters.     This  is  laid  down  in  the  most  exp 

HsxNBssy    by  Mr.  Duer,  in  his  very  able  work  on  Insurance,  n 

N.Y.  Mutual  in  his  first  volume  (pp.  180  and  187)  the  sort  of 

Marine        .  ^^^  ^ 

Insurance  CO  is  to  obtain  between  the  assurers  and  the  assured, 
trate&  the  extent  of  the  ^*  use  and  practice,''  and  tl 
"and  definite  import''  which  alone  ought  to  I 
These  suggestions  receive  the  approval  of  Mr.  Am 
Treatise  on  Insurance,  vol,  1,  pp.  76,  79  in  noti 
strengthened  by  Lord  EUenborougVs  judgment  i 
Anderson,  6  East.  207. 

The  case  of  Rogers  v.  Mechanics^  Insurance  C 
Stor3r'8  Bep.  603,  is  still  more  emphatic.  Judg 
that  case  (page  607)  says:  "The  usage  or  custor 
"  ticular  port,  in  a  particular  trade,  is  not  such  a 
"the  law  contemplates  to  limit,  or  control,  or  ( 
"  language  of  contracts  of  insurance.  It  must  be  s 
general  usage  or  custom  in  the  trade,  from  i\A 
and  extent  so  notorious,  that  all  such  contracts  o; 
"in  that  trade  must  be  presumed  to  be  entered  i 
parties,  with  reference  to  it.  as  a  part  of  the 
the  usage  or  custom  be  not  so  notorious;  if  it  be 
"local  in  its  existence  or  adoption;  if  it  be  a  m 
"of  private  and  personal  opinion  of  a  few  persoi 
"  therein :  it  would  be  most  dangerous  to  allow  ii 
"the  solemn  contracts  of  parties,  who  are  not,  or 
presumed  to  know  it,  or  to  adopt  it,  as  a  rule 
their  own  rights  or  interests.  *  *  This 
"  nothing  to  do  with  the  private  opinions  of  witn 
"  ever  respectable,  upon  matters  which  respect  tl 
"  tation  of  contracts.  *  *  j  own  myself  to  be  i 
"the  indiscriminate  admission  of  evidence  oJ 
"usages  and  customs  in  a  peculiar  trade  and  bu 
"of  the  understanding  of  witnesses  relative  the 
"  has  been  in  former  times  so  freely  resorted  to ; 
is  now  subjected  by  our  Courts  to  more  exac 
defined  restrictions.     Such  evidence  is  often,  ve 


<6 
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•'a  loos^    and  intermediate  nature,  founded  upon  very  vague      1863. 


*^and  ixxa^perfect  notions  of  the  subject;  and,  therefore,  it    hknnessy 

V  • 

^  should  -    as  I  think,  be  admitted  with  a  cautious  reluctance  n-  i^-^*j^"^^ 
^•'aiid  sciar-npulous  jealousy;  as  it  may  shift  the  whole  grounds  in^uranceCo 
(iQf  the     <Drdinary  interpretation  of  policies  of  insurance  and 
iiQiiieT  c^ontracts.'' 

X^ipoi^      "tiese  principles,  which  have  found,  I  must  confess, 
^ot€  ^^Midy  acceptance  with  my  learned  brethren  than  with 


^gel^'  ^"t  will  scarcely  be  contended  that  the  evidence  given 
/  ^\^s  ^^^86  was  sufficient.     That,  in  the  opinion  of  many  of 
^e  -^^^^8868,  and  of  the  mercantile  community  of  the  county 
q\  ^ichrnond,  and  to  some  extent  also  in  Halifax,  Petit  de 
Grot  ^  considered  as  included  in  the  port  of  Arichat ;  or,  in 
oOieT  vords,  that  the  two  ports  are  considered  as  identical ; 
that  bills  of  lading  have  been  dated  indiscriminately  from, 
and  addressed  indiscriminately   to,   both;   and   that  goods 
■^pped  at  or  for  Petit  de  Orat  have  been  sometimes  insured 
^  shipped  for,  or  from,  Arichat,  may  all  be  perfectly  true ; 
'^^  the  opinions  of  witnesses,  the  impressions  prevailing  in 
*  community,  and  isolated  acts,  though  performed  in  good 
**ith,  will  not  of  themselves  establish  a  usage.     Besides,  the 
^dence  in  this  case  would  prove  too  much;  for  according 
•o  eooie  of  the  witnesses,  a  policy  from  Arichat  would  cover  a 
^^J*ge  from  Grande  Digue  and  Dicscovsse,  or  any  other  part 
^  the  Isle  Madame^  equally  as  from  Petit  de  Grat, — a  pro- 
pwiilon  which  it  is  impossible  to  maintain.     Had  any  in* 
•^ces  been  adduced  of  the  settlement  and   payment  of 
«••«  under  circumstances  like  the  present,  these  would  have 
^ine  within  the  rxde ;  but  there  is  no  such  evidence,  and  all 
tte  insurance  brokers  in  Halifax  unite  in  declaring  that  they 
how  of  no  such  usage,  as  it  was  incumbent  on  the  plaintiff 
to  prove.    Neither  is  it  of  any  avail  that  the  risk  of  a  voyage 
Aoth  Pdii  de  Grat  is  less  than  of  a  voyage  from  Arich<tL 
If  atessel  were  insiired  from  Pictou  to  Boston,  and  the  voy- 
age in  fact  commenced  at  Yarmouth,  which  is  not  above  half 
Hie  risk,  the  policy  in  case  of  loss  would  be  void, — the  ter- 
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1863.       minus  a  quo  not  being  the  terminus  in  the  contract. 
HENXB88T    Bridport  and  Lyme,  and  the  Caermarthcn  and  Llanelly  cbl 
N.  Y.  MuTt'AL  sufficiently  show  this. 

Marine 
Insurance  Co 

While  I  feel,  therefore,  that  the  equities  of  the  case  ^^'^^ 
with  the  assured,  and  that  he  is  losing  the  benefit  of  his 
suranee  by  an  unfortunate  slip,  I  cannot  withhold  my 
from  a  principle  that  has  been  recognized  to  some  extent 
the  English,  and  so  much  more  fully  in  the  American  Cou 
.  It  follows  that  the  plaintiflP  cannot  prevail  on  this  evidem 
and  that  the  rule  for  a  new  trial  must  be  made  absolnte. 

Bliss,  J.     This  was  an  action  on  a  policy  of  insurance 
"  property  shipped  on  board  the  Mary  Jane  at  and  f 


''Arichnt  to  Halifax." 


The  property  in  question  was  in  fact  shipped  on  board 
Petit  de  Grat,  from  which  place  the  vessel  sailed  to  Halifc 
and  was  lost  on  the  voyage.     At  the  trial,  the  plaintiff  by — 
large  number  of  witnesses  sought  to  show  a  usage,  by  whi    ^^ 
Petit  de  Grat  was  considered  as  a  part  of  the  port  of  Arichc::::^ 
The  learned  Judge  thought  that  no  evidence  had  been  give^^^ 
which  could  in  this  respect  qualify  or  control  the  expre: 
language  of  the  policy, — that  Arichai  the  terminus  a  quo 
the  vo\Tige  meant  the  harbor  of  Arichai  properly  so  called 
and  as  the  vessel  had  not  sailed  from  that,  the  defendant  wj 
not  liable  under  the  policy.     The  jury,  however,  found  for 
the  plaintiff,  and  the  case  is  now  before  us  on  a  rule  Nisi 
for  a  new  trial. 

Arichnt  is  a  port  or  harbor  of  Isle  Madams^  and  the  only 
one  in  tlio  island  having  a  custom-house;  so  that  all  vessels 
from  whatever  j)art  of  the  island  have  to  enter  and  clear  from 

that  port. 

Pviif  de  Grat  is  another  harbor  lying  about  seven  miles 
distant  by  water  from  Arichat,  and  nearer  to  Halifax^  sepa- 
rated from  Arichat  by  a  projecting  head  land,  of  which  Cape 
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ffogan  or  Au  Guet  is  the  principal  or  extreme  point  on  the       186S 


An^hd  side.     By  land  the  communication  between  the  two    hknnessy 
places  is  nearer;  the  distance  in  this  way  being  somewhat  n'.  y.  mutual 
gt>oMi  two  miles.  insuranckco 


^etit  de  Orat  then,  politically  speaking,  may  be  considered 

1^     ^  port  of  Arichat ;  but  geographically,  as  a  glance  at  the 

cbi^rt  or  map  will  show,  it  is  another  and  distinct  harbor. 

Ve^^ls  can  and  do  load  and  unload  there, — and  it  is  the 

pla.<»  of  business  of  Ballam,  on  whose  behalf,  and  for  whose 

texi^fit,  this  insurance  was  eflPected, — ^though  they  necessarily 

\ifiveto  clear  out  and  enter  at  Arichut.    The  bill  of  lading 

too  of  the  property  insured  was,  it  appears,  from  Petit  de 

(jrat 

In  all  points  then,  this  case  is  in  its  circumstances  almost 
iiiinntelT  identical  with  that  of  Constable  v.  Noble,  2  Taunt. 
^3.  There  the  policy  was  on  a  voyage  from  Lyme  to 
^ndon,  but  the  goods  were  shipped  at,  and  the  vessel  sailed 
from  Bridport  harbor,  which  was  a  member  of  the  port  of 
/^,  having  no  custom-house  of  its  own,  and  Wng  nine 
^^  nearer  to  London,  It  was  held  in  that  case  that  the 
^^  laden  at  Bridport  was  not  covered  by  the  policy  on  a 
^^o  from  Lyme. 

Theire  can  be  no  doubt,  then,  under  this  authority,  that 

the  pla.intiff  here  is  not  entitled  to  recover,  unless  he  has 

ehown   a  clear  well  known  usage  of  trade,  by  which,  under  a 

policy    from  Arichat,  a  voyage  from  Petit  de  Grat  will  be 

covered, 

Tbe   plaintiff  did  give  evidence  of  several  instances,  in 

^tvicJi  insurances  had  been  effected  on  vessels  sailino^  from 

jp^it  de  Orat  and  other  out  harbors  of  Isle  Madame,  in  which 

.|jje  "^ojage  was  described  from  Arichat  a?  in  this  policy;  and 

-tJii^  ^oidd  certainly  have  been  very  strong  evidence  against 

I      ^J|0  P'fisent  defendant,  who  must  be  taken  to  know  the  usual 

K     ^nt^e  ot  business  on  this  very  point,  if  it  could  have  been 

K    ^O^^  ^l^t  this  practice  adopted  by  the  owners  of  vessels,  or 
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1863.       goods  laden  therein,  had  been  also  known,  or  recognizeS 
HEXXE88T     acquiesced  in  by  the  insurers  on  those  occasions. 

V. 

N.  Y.  Mutual 

Itf  ARINK 

iN8tRAxcEc;o      g^^  .^  ^^jg  respect  the  evidence  wholly  failed.     It 
not  shown  that  the  underwriters  in  any  one  such  case  v 
made  acquainted  with  the  fact,  or  knew  that  they  were 
insuring  on  a  voyage  from  Arichat,  whai  in  fact  it  was  fi 
Petit  de  Orat,  or  some  other  outport.     There  had  been 
dispute,  as  it  appeared,  respecting  any  of  such  insuranc 
and  indeed  no  room  for  dispute,  for  no  loss  had  occur 
under  any  of  these  policies,  except  a  partial  loss  in  one  of 
instances  mentioned;  and  that,  it  appeared  too,  had  b 
settled  without  any  knowledge  that  the  vessel  had  not 
reality  sailed  from  Arichat,  as  stated  in  the  policy,  though 
had  in  fact,  as  was  now  shown,  sailed  from  the  Lennox  T 
sage,  which  was  still  further  from  Arichaiy  and  more  on 
opposite  side  of  Isle  Madame, 

It  must  be  obvious,  and  hardly  requires  to  be  remarh 
that  such  a  practice  adopted  only  by  the  insured,  and  whc 
unknown  to  the  insurers,  could  never  set  up  a  psage  as  agai 
the  latter,  so  as  to  enlarge  their  policies  beyond  their  pro 
and  legal  moaning.  Even  if  so,  then  the  continued  and  e 
cessful  concealment  of  an  important  fact  from  the  unc 
writers,  would  at  length  ripen  into  a  usage  against  tii< 
and  other  underwriters;  without  their  knowing  or  har 
reason  to  suspect  its  existence.  But  we  have  on  the  ot 
hand,  on  the  part  of  the  defendant,  the  evidence  of  their  a 
broker,  by  whom  the  policy  was  executed;  and  the  evide: 
of  three  other  brokers  of  as  manv  other  insurance  ofiBc 
and  that  of  the  president  of  a  fifth;  that  they  never  kn 
or  heard  of  the  usage  in  question  that  the  two  ports  of  J. ric 
and  Petit  de  Grat  were  considered  as  one,  nor  had  they  e 
recognised  it  as  affecting  insurances.  And  one  of  th 
brokers  (Gojidge)  testified  that  the  plaintiff  himself  1 
applied  to  him  to  insure  on  this  same  vessel  from  Petit 
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^<ff/,  and  that  he  had  applications  to  insure  from  other  parts       1863. 
of  the  i  sland  than  ArichaU  Hexxkssy 


V. 

X.  Y.  MirTUAl, 


Tie    -^vhole  evidence  then  on  this  point,  taken  together,  j^^^^^^  co 
would  gs^^em  well  nigh  conclusive  upon  the  case.     It  is  not 
easy  to  "^ixjiclerstand  how  any  evidence,  after  that  which  I  have 
mentior^  ^^,  can  establish  a  usage  which  is  to  aflPect  the  under- 
writer, ^z>T  control  in  this  respect,  his  policy. 


X  sin^.^le  underwriter  may  be  ignorant  of  a  usage  which 
he  ougfc^'fc  to  have  known,  and  must,  therefore,  be  supposed 
to  have     X^nown ;  and  if  so,  his  ignorance  will  not  prevent  the 
applicat^ility  of  that  usage  to  his  particular  policy,  which 
uiust  ^>^      still  construed  by  that  usage.     But,  in  such  a  case, 
\t  is  ^    >:»-sage  which  obtains  not  merely  in  other  matters  or 
^iftasac"t:-i<ms,  but  in  cases  of  insurance  themselves.    And  that 
tjsag^  nnxist  be  of  little  notoriety,  and  of  little  value  with  re- 
elect to    underwriters,  of  which  not  one  of  them  has  been 
sho^n  to  have  ever  heard. 

1**  "^s,  however,  look  at  the  usage  as  it  is  endeavored  to 
be  made  out,  and  the  evidence  in  support  of  it. 

'"^OTigh  there  was  a  great  number  of  witnesses  examined, 
""^^d  tiiey  may  have  somewhat  differed  in  their  language  and 
^^''''^ionB, — ^it  will  be  found  that,  apart  from  the  particular 
P^'^ce  of  insuring  from  Arichat,  which  I  have  already  dis- 
P**^  of,  the  rest  of  the  testimony  is  substantially  as  fol- 
^'  that  they  have  always  considered  Petit  de  Grat  and 

^^ct  to  be  commercially,  and  in  a  business  way,  one  and 
^  ^ame :  that  Petit  de  Orat  is  included  in  AHchai,  and  is  a 
'^  of  it;  and  that  it  is  so  generally  regarded  there  in  the 
^^ntile  world;  that  when  goods  are  sent  from  Halifax 

^^it  de  Oraty  the  bills  of  lading  are  generally,  though  not 
^^*riably,  made  out  to  Arichat. — ^and  so  when  shipped  from 

****  de  Orat,  they  are  described  as  shipped  at  Arichat; 
^^^^J^,  as  we  have  seen,  the  bill  of  lading  in  the  present 
fi*8e  ig  an  instance  to  the  contrary. 
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1863.  I  may  remark  here,  in  the  first  place,  with  respect  to 

HENKE88Y    cvidence,  that  all  which  the  witnesses  say  with  respect 

V. 

N.  Y.  Mutual  their  own  opinions  of  the  existence  of  the  usage  in  questi 

iVl  ARINE 

Insurance  Co  is  entitled  to  little  or  no  weight  as  proof  of  it.     In  Ctinnii 
ham  V.  Fonblanque,  6  C.  &  P.  44,  Parky  J.,  intimated  t 
usage  must  be  proved  by  instances,  and  not  by  the  opini 
of  witnesses;  and  to  the   same   effect    is    the   libaguage 
Tindaly  C.J.,  in  Lewis  v.  Marshall,  7  M.  &  Gr.  744. 

Nor  is  there  any  evidence  that  the  two  places  were  ^la 
garded  as  one  by  the  mercantile  world  generally;  that  op^S 
ion  seems  rather  confined  within  their  own  locality;  a^^ 
even  there  it  may  be  questioned  whether  it  was  generally 
regarded;  for  while  some  of  the  witnesses  say  that  this, 
they  considered  it,  was  the  understanding  of  the  mercant:^  '- 
community  there,  others  state  that  it  was  so  considered 
coasters.     It  is  apparent,  too,  from  the  whole  of  the  tes"*"^ 
mony,  that  the  fact  of  there  being  but  one  custom-hoi 
and  that  at  AricMt,  where  all  vessels  from  all  parts  of  t 
island  were  obliged  to  enter  and  clear,  was  inseparably 
nectod  with  the  idea  of  the  two  places  being  considered 
one :  and  hence,  not  onlv  Petit  de  Grat  was  considered  as 
of  the  port  of  Arichat,  but  Orande  Digue  and  Descausse  al^s* 
which  lay  at  the  very  back  of  the  island.     Indeed,  the  whc^ 
island  was  thus  included  in  the  port  of  Arichat,  according 
this  evidence.     But  when  the  witnesses  came  to  particul^- 
instances  of  the  usage  in  question,  they  all  refer  alone  to  th  ^ 
of  bills  of  lading  being  usually  addressed  to  Arichat,  instead 
of  Petit  de  Grat,  when  goods  were  shipped  to  the  latter  placid'' 

No  doubt,  convenience  in  some  cases,  and  necessity  i^ 
others,  as  most  vessels  would  naturally  resort  to  Arichat^ 
the  custom-house  port,  would  lead  to  this  practice;  but  it  ig 
a  practice,  however  general  it  might  be,  which  was  between. 
the  shippers  and  the  consignees  alone.  They  may  have  be- 
come bound  by  it,  as  a  usage  in  transactions  relating  to  such 
shipments ;  but  what  have  underwriters  to  do  with  it,  or  ho^ 
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such  a  usage  become  binding  on  them,  if  it  has  never  been      1 
ognized  between  them  and  the  insured  ?    The  evidence  at    he> 
>st  is  e\idence  of  a  particular  usage  in  a  particular  course  n.  y^.  . 
dealing,  and  is  not  to  be  transferred  and  applied  to  another  i2>r8UR. 
ad  distinct  subject  matter,  with  which  it  has  no  immediate 
»Tmection.    Nor  is  there  any  notoriety  in  this  usage.     The 
^^PP^T  may  transmit  goods  to  Arichai  intended  for  Petit 
^  Grat,  and  the  merchants  there  may  receive  them  without 
^««  world  at  large  knowing  anything  about  it,  however  often 
^  mav  occur,  and  without  regarding  it  if  they  did  know  it, 
**^*use  it  aflfects  no  one  in  such  case  but  the  parties  them- 
■*ves  in  such  transactions.     And  though  the  small  mercan- 
'<>  world  of  such  petty  towns  or  ports  may  be  all  well  aware 
the  mode  in  which  such  business  is  usually  conducted, 
^y  is  it  to  be  taken  for  granted  that  it  will  reach  those  who 
5ide  elsewhere,  and  how  are  underwriters,  upon  such  a 
pposition,  to  be  aflfected  by  it?    The  rule  is  thus  laid  down 
A  mould  on  this  subject:     "The  usage,  in  order  to  be 
nding,  must  be  either  a  general  usage  of  the  whole  mer- 
ntile  world,  or  a  particular  usage  of  universal  notoriety 
the  trade  upon  which,  and  of  the  place  at  which,  the  in- 
•ance  is  eflfected.     The  usage  of  a  particular  place,  or 
a  particular  class  of  persons,  cannot  be  binding  on  non- 
dents,  unless  they  are  shown  to  have  been  cognizant  of 
1  Amauld  on  Insurance,  71. 

3  when  the  same  author,  almost  immediately  afterwards, 

\  of  the  matter  directly  under  our  consideration,  he 

his  language:     "A  policy  effected  on  goods  *at  and 

'  any  port  or  place  named  as  the  terminus  a  quo  of 

oyage  insured,  will  not  protect  goods  unless  loaded 

ard  at  the  very  place    or    harbor    town    itself,  even 

\  they  may  be  loaded  at  a  place  which  is  within  the 

\1  limits  of  the  port,  unless,  indeed,  evidence  can  be 

\  to  show  that  the  word  used  in  the  policy  to  de- 
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1863.       "  scribe  the  terminus  a  quo,  is  generally  understood  by  u 
henxksst    "  cantile  men  to  comprise  every  place  within  the  legal  lii 
N.  Y.  Mutual  "  of  its  port/'     1  Amould  Oft  Insurance^  431. 

Marine 

iNSirRANUR  Co 

In  the  margin  of  that  paragraph,  the  American  editor 
T  take  him  to  be,  thus  expresses  it :  ^^  A  policy  eflfect^ 
"  goods  for  a  voyage  ^  at  and  from '  a  named  port  or  pli 
"will  only  attach  on  goods  loaded  on  board  at  the  har 
"toT^Ti,  so  called,  unless,  by  mercantile  usage,  such  poli< 
"  are  understood  to  protect  goods  loaded  at  any  place  wit 
"  the  legal  limits  of  the  port  of  such  harbour  town." 

ArnouJd  himself  evidently  considered  that  the  usage  wh 
was  thus  to  enlarge  the  meaning  of  the  terminus,  was  - 
which  prevailed  in  reference  to  policies  of  insurance,  for 
say? :  "  Like  every  other  part  of  the  policy,  the  interpretat 
"  of  the  words  describing  the  terminus  a  quo  of  the  voya 
is  governed  by  the  usage  of  trade  in  the  particular  voy 
insured ;  and,  therefore,  if  it  be  proved  that  there  is  a  ir 
"  cantile  usage  to  ship  goods  under  such  policies,  not  at 
very  place  specified,  but  at  some  place  adjoining  ther^ 
the  policy  will  be  held  to  attach  on  goods  shipped  in  cc 
pliance  with  the  usage/'  1  Amould  on  Insurance,  4 
And  he  refers  to  the  case  of  Constable  v.  Noble,  2  Taunt  4 
which  I  have  already  noticed  as  being  so  like  the  prese 
Xow,  there  in  giving  judgment,  Mansfield,  C.J.,  says:  *' 
the  plaintiff  in  this  case  could  have  proved  an  usage 
ships  to  load  at  Bridport  upon  a  policy  at  and  from  Lyf 
it  might  have  assisted  him,  but  no  such  usage  was  pro^ 
here, — probably  the  underwriters  never  underwrote  a  v< 
age  from  Bridport  in  these  terms  before/'  So  that  h 
the  usage,  which  it  is  said  might  have  controlled  the  iermiti 
mentioned  in  the  policy,  is  spoken  of,  not  as  a  usage  of  1 
place  with  reference  to  other  transactions  or  matters  of  bu 
ness,  but  a  usage  for  ships  to  load  at  the  one  place  instead 
the  other  upon  policies  of  insurance. 


« 


ii 
cc 
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!^ow,  if  we  turn  to  the  other  eases,  upon  which  a  similar       1868. 
question  has  arisen,  as  in  this  case,  we  shall  find  that  the  evi-    hennessy 
di-nce  was  directed  to  establish  the  particular  usage  itself,  n  y.  Mutual 

JXLARI?!  E 

Insurance  Co 

Moxon  V.  AtkinSy  3  Camp.  200,  may  at  first  sight  appear 
not  to  be  of  that  class.  It  was  a  policy  on  goods  at  and  from 
the  ship'g  loading  port  or  ports  in  Amelia  Island  to  London. 
Amelia  Island  lies  at  the  mouth  of  the  river  8L  Martfs, 
^*^*^  hhnd  lies  higher  up  the  river,  and  there  the  vessel 
^<i^,  as  appears  to  have  been  the  usage  of  the  place.  There 
^*6  in  truth  no  porii  of  any  sori;  in  Amelia  Island  at  wliich 
''^Psels  could  load,  and  so  the  policy  could  not  be  literally 
'^derjtood.  It  was  under  such  circumstances  that  Lord 
^Jlenhrough  thought  that  in  mercantile  contracts  Amelia 
wand  might  be  considered  to  include  Tigre  Island,  and  so 
"ie  cargo,  according  to  the  usage,  to  have  been  loaded  at 
^tnilia  Island.  The  underwriters,  therefore,  by  entering 
^to  a  policy  which  could  have  been  wholly  inoperative,  un- 
1&8S  Amelia  Island  was  considered  to  have  included  Tigre 
Island,  may  have  been  with  every  reason  supposed  to  have 
'Cognised  the  usage,  and  to  have  adopted  it  when  they  made 
f^eir  policy. 

Id  Uhde  V.  Walters,  3  Camp.  16,  the  question  was  whether 
^  *n  insurance  to  any  port  in  the  Baltic,  the  Gulf  of  Finland 
^4s  included,  and  evidence  was  admitted  to  prove  that  it  was 
^  considered;  that  licenses  meant  to  protect  ships  to  the 
^  of  Finland  were  made  out  generally  to  the  Baltic ;  and 
^^  policies  were  usually  in  the  same  form,  although  in 
^**c  risks  leave  is  sometimes  expressly  given  to  proceed  to 
I^^  in  the  Gulf  of  Finhnd. 

^o  in  Robertson  v.  Money,  1  Ry.  &  M.  75,  where  the  ques- 

^  Waa,  whether  under  a  policy  of  insurance  the  Mauritius, 

^^^   geographically  was  an  African  island,  could  be  con- 

l?"^*''®^  an  East  Indian  island  in  mercantile  acceptation, — 

^'^dence  of  such  a  usage  was  that  of  several  eminent 


272  TEINITY  TEEM, 

1863.      East  Indian  merchants  and  others  conversant  with  iinde 

HKNNK88Y  ~  wplting,  who    stated    that    the    Mauritius  was    con?idem\ 

N.  Y.  MirTt-AL  amougst  merchants  an  East  Indian  island,  and  that  losses 

IMIakink 

iNflURA.voECo  were  usually  paid  on  that  principle. 

In  both  of  these  last  cases  the  usage  was,  therefore,  shown 
to  have  been  recognised  and  adopted  generally  by  under- 
writers themselves. 

The  language  of  Du^,  an  American  writer  of  authority, 
is  particularly  strong  on  this  point :     "  When  the  interpreta- 
"  tion  of  words,  or  the  construction  of  a  clause  in  the  policy, 
that  may  be  understood  in  a  sense  more  or  less  extensive, 
has  not  been  fixed  by  judicial  decisions,  parol  evidence  may 
be  admitted  to  show  whether  they  have  obtained,  by  use  and 
'^practice  between  the  assurers  and  the  assured,  any,  and 
^'^  what  known  and  definite  import.     *     *     Where  the  terms 
'*  of  the  clause,  in  their  plain  and  ordinary  sense,  exhibit  a 
^"  copsistent  meaning,  that  meaning  must  prevail,  unless  it 
"  can  be  shown  that  it  ought  to  be  modified  and  controlled 
"  by  a  positive  usage ;  and  the  concurrent  opinions  of  any 
"  number  of  witnesses  would  be  unavailing  to  prove  that  such 
'*a  usage,  in  fact,  exists.     They  would  only  prove  that,  in 
"  their  judgment,  it  ought  to  exist.    In  this,  as  in  all  other 
**ca»5eB,  the  usage  is  only  to  be  established  by  proof  of  dis- 
^"  tincrt  and  successive  acts.     The  proper  and  sole  enquiry  is, 
"what  has  been  the  interpretation  in  practice  of  the  same 
"words  or  clause  in  former  policies?      What  claims  have 
"  been  preferred  by  the  assured,  and  how  have  they  been  ad- 
'*  justed  bv  the  insurers?    What  construction  has  been  fol- 
"lowed  in  the  settlement  and  payment  of  losses?     If  no 
"  ( lainis  liave  been  adjusted,  no  losses  paid  or  refused  to  be 
"  l)aid,  there  has  ])oen  no  use  or  practice  whatever  in  the 
"  interpretation  of  the  words  or  clause.'^    And  even  then  he 
proceeds    to    say:    "The    question   still   remains,    whether 
"  they  have  been  so  frequent  and  so  general,  as  to  have  given 
"  to  the  words  or  clause  a  known  and  definite  import,  in  ref- 
"erence  to  which,  the  parties  may  be  justly  presumed  to 


J 
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"Jjsyo   :f  cDnned  their  contract."     1  D.uer  on  Insurance,  185,       1863. 

1^0^    iS^^-.  HENNB88T 

X.  Y.  Mutual 


X  Ao  ^^^^  ot  know  that  I  am  prepared  to  adopt  the  rule  here      Marine 

'  1  (io^^^xi  in  all  its  integrity  without  some  modification ;  for 

Q  lU  ^M^~j,  it  appears  to  me,  be  circumstances  in  the  case  to 

^-   ttx^fct  a  particular  usage  has  been  recognized  by  the 

^      -.  ^Y^r-  i  -ter,  and  is  binding  on  him,  though  it  has  never  been 

^  t.vi^^^-'      adopted  in  practice,  as  in  Moxon  v.  AthinSy  already 

^•otx^"^ing  myself,  however,  to  English  authorities  alone, 
^r^a.  Aoolving  at  the  nature  of  the  whole  evidence,  I  am  of 
p\j^oB^  that  no  usage  was  shown,  which  could  control  the 
-^^jjguage  of  this  policy,  and  enlarge  the  terminus  a  quo  of 
^e  ^oy^  described  in  it.     The  evidence  of  a  usage,  what- 
ever it  was,  did  not  carry  it  to  this  point,  and,  so  far  as  there 
was  any  evidence  touching  it  at  all,  it  rather  disproved  it.     I 
agr^'  therelore,  with  the  view  taken  by  the  learned  judge 
at  the  trial.    The  verdict  which  was  found  in  oppo.^ition  to 
thi^  cannot  be  supported,  and  the  rule  for  a  new  trial  must 
be  made  absolute. 

DoDD,  DesBarres,  and  Wilkixs,  JJ.,  concurred. 

Rule  absolute. 

Attorney  for  plaintiff,  MiTltr. 

Attorney  for  defendants,  J.  W.  Ritchie,  Q.C. 


18< 
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1863.  SMYTH  versus  McDONALD  et  al. 

July  21.        xhe   Crown   cannot  grant   lands,   of   which   a   subject   has 

adverse  possession  for  twenty  years,  without  first  pe-investing  ^^^ 

with  the  possession  by  office  found.     The  Imperial  Act,  21  J       'O.m 
1,  chap.  14,  is  in  force  in  this  Province. 

Where  a  party  who  has  been  put  into  possession  of  Crown  lan^t-s?  Ar 
a   Crown   surveyor,   whom  he  paid   for .  the  survey,   and  who        ^^ 
the  base  line  of  the  lot,  sighted  the  side  lines,  and  marked  tv^'*^  ^ 
the  corners,  afterwards  sells  without  writing  tg-a  third  party,    '^'bf 
goes   into  possession,   claiming   the   whole    lot,   such   poeaessioiz    ^^ 
adverse    to  the  Crown,  and  is  co-«xtensive  with  the  limits  of  tP^ 
lot,  and  not  confined  to  the  actual  occupation. 

Where  a  son   of  such  third   party   went  into  possession  of  the  19^ 
two  years  after  his  father's  death,  made  improvements,   and  die(^ 
on  it,  leaving  a  widow  and  childi^n  (some  of  whom  were  the  preset 
defendants.)    who   continued   in  i>08se8sion,   and   extended   the  im- 
provements. 

Held,  by  all  the  Judges,  that  the  possession  of  such  son  and  of  hii 
widow  and  children  were  adverse  to  the  Crown,  and  co-extensive 
with  the  limits   of   the   lot. 

By  Dodd.  J.,  that  such  posse.<%sion  being  by  descent,  was  a  possession 
under  color  of  title. 

Decisions  in  Unincke  v.  Dickson.  (James'  Rep.  287),  Scott  v.  Hen- 
derson, (2  Thomson's  Rep.  115),  Gibbons  v.  Kilday,  (M.  S.  M. 
T.    1861)    reviewed. 

I?JECTMEXT  for  lands  in  Cape  Brdon,  tried  before 
-^    Dodd,  J.,  at  Port  Hood  in  October  last,  and  verdict  for 
defendants  by  agreement,  subject  to  the  opinion  of  the  Conrt. 

The  case  was  argued  in  last  Michaelmas  Term,  by  Henrys 
Q.C.,  and  /.  W.  Johnstan,  senior,  Q.C.,  for  plaintiflp,  and 
C,  F.  Harringtan  for  defendants. 

All  the  material  facts  sufficiently  appear  in  the  judgments. 

The  Court  now  gave  judgment. 

Young,  C.J.  This  is  an  action  of  ejectment,  tried  in  the 
last  October  Term  at  Port  Hood,  in  which  it  was  agreed  that 
a  verdict  should  pass  for  the  defendants,  subject  to  Ihe  opin- 
ion of  the  Court  upon  all  the  issues,  "  with  power  to  order  a 
"  new  trial  or  a  verdict  for  the  plaintiff,  and  the  Coiut  to 
"draw  conclusions  of  fact  from  the  evidence,  in  the  same 
"manner  a  jury  might  or  could  do."  Verdicts  are  often 
taken  in  this  form  in  the  mother  country, — ^more  often,  in- 
deed, than  in  this  Couri;, — and  from  the  scope  they  afford  in 
moulding  the  issues  and  the  decision,  they  are  very  con- 
ducive to  the  ends  of  justice.     It  would  be  better,  however, 
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to  enlarge  the  power  of  the  Court,  by  substituting,  for  the  1863 

words  I  have  placed  within  quotation  marks,  "  with  power  to  smyth 

"dispose  of  the  cause,  and  to  draw  conclusions,"  &c.  mcDoxald 


et  al. 


On  the  argument  of  this  case,  some  difficulty  was  found  in 
dealing  with  the  amended  pleas  and  appearance  by  Jam^s 
tnd*ifJ^iM  McDonald  y  and  it  was  finally  agreed  that  the  case 
sbould  be  argued  upon  the  first  plea  put  in  by  Jane,  Donald, 
and  Sarah  McDonald.  These  three  defendants  are  the  widow 
and  children  of  Allan  McDonald,  one  of  the  sons  of  Donald 
licDonaldy  deceased;  and  the  plaintiff  claims,  under  a  grant 
from  the  Crown,  being  the  only  grant  that  has  ever  passed. 
of  the  land  in  dispute,  dated  4th  June,  1861,  and  recorded 
in  the  county  12th  Jvly,  1862.  The  locus  is  the  noi-thorn 
I    half  of  a  two  hundred  acre  lot  comprehended  in  the  grant. 

It  appeared  at  the  trial  that  Archibald  Beaton,  who  was 
examined  as  a  witness,  at  one  time  claimed  the  whole  lot  as 
his  own.    ^'  I  went  to  Sydney/'  he  says,  "  thirty-eight  or  forty 
**  years  ago,  and  paid  for  a  warrant  of  survey  for  the  lot.    It 
**  was  before  the  annexation.     I  obtained  the  warrant  about 
**  a  year  after ;  and  Giles,  the  Government  surveyor,  surveyed 
**  the  lot  for  me.     He  made  two  comers,  and  sighted  up  on 
**  each  gide  line.    I  paid  him  forty  shillings  for  the  survey, 
*^  and  held  after  that  for  five  or  six  years,  and  then  sold  it 
'*  to  Donald  McDonald,  but  not  in  writing.     I  gave  him  pos- 
**  session  of  the  lot,  and  he  gave  me  fourteen  pounds  for  it. 
**!  did  not  read  the  warrant,  but  was  with  Giles  when  he 
^'niade  the  survey."    James  McDonald,  one  of  the  defen- 
dants, was  also  examined,  and  said :     "  I  was  with  Giks  as 
*^chainman  when  he  surveyed  the  lot.     He  surveyed  two  or 
*  three  other  lots  at  the  same  time.     He  fixed  comers  for  all 
*the  lots:  there  is  a  general  rear  line.     My  father  (Donald 
"McDonald)  took  possession  of  the  lot.     This  was  thirty- 
•tiro  or  thirty-three  years  ago.     He  built  a  bam  and  planted 
^npon  the  land.    He  had  twenty  acres  cleared  before  he 
'dBed;  he  has4>een  dead  thirty-one  years,  last  Christmas. 
made  no  will;  had  six  boys  and  four  girls,  who  sunived 
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1863.  On  the  case,  thus  far,  I  have  to  remark,  that  had  Bea\ 

Smyth       OF  his  heirs,  been  the  defendants,   ot   had   he   conveyed 

McDonald    Donald  McDonald  by  an  instrument  under  seal,  it  would  h 

et  al.  -^  ' 

come  within  the  principle  which  we  upheld  in  Michaeh 
Term,  1861,  in  the  case  of  Gibbons  v.  Kilday,  In  that  c 
which  was  tried  before  me  at  Sydney,  in  June  Term,  1^ 
the  land  held  by  the  defendant  had  been  granted  to  the  pi: 
tiff,  by  a  misapprehension  of  the  officers  and  agents  of 
Crown,  who  believed  that  there  were  two  lots,  each  of 
hundred  acres,  in  place  of  one;  and,  in  that  belief,  had 
cepted  payment  of  the  purchase  money  of  defendant's 
The  Government  surveyor  had  run  the  front  and  set 
corners  for  the  defendant,  who  had  built  and  improved 
the  land  for  ten  years  before  the  date  of  the  grant, 
fences  on  it  running  back  about  half-a-mile  from  the  sh 
and  was  living  on  it  at  the  time  of  action  brought.  Tl 
was  no  warrant  or  order  of  survev ;  but  this  Court  held, 
the  defendant,  having  entered  with  the  knowledge  and  as: 
of  the  officers  of  the  Crown,  it  was  incumbent  on  the  Cr 
to  re-invest  itself  with  the  possession,  before  it  could  g] 
to  a  stranger.  This  decision  was  impugned  at  the  Bar, 
cause,  as  was  said,  it  had  been  hastily  come  to;  but  on 
viewing  it,  it  seems  to  me  to  be  consistent  with  the  soiuk 
principles  of  justice.  The  possession  of  Kilday,  it  is  t 
was  not  an  adverse  possession  as  against  the  Crown,  nor 
our  decision  proceed  upon  the  ground  of  adverse  possess: 
His  possession,  in  one  sense,  was  the  possession  of  the  Cro 
and  would  probably  have  been  so  considered  on  an  inquesi 
office.  It  was,  in  fact,  a  permissive  and  bona  fide  possess 
under  the  Crown ;  and  why  should  the  Crown,  having  by 
act  of  its  own  officers  induced  one  of  the  Queen^s  subj 
to  tuter  upon  wilderness  land,  to  expend  upon  it  the  swe^ 
his  l)row,  to  raise  his  family,  and,  perhaps,  to  die  upo 
be  allowed  to  perpetuate  so  gross  an  injustice,  as  to  pas 
title  and  right  of  possession  to  a  stranger,  and  turn  ou 
innocent  and  meritorious  settler,  or  his  widow  and  chil 
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without  notice  or  compensation  ?    That  this  ought  not  to  be       1863. 
the  kw,  will  be  readily  allowed ;  and  I  am  very  clear  that  it      smyth 
is  not  the  law.     That  is  a  case  widely  different  from  that  of   McDonald 
the  squatter  having  no  shadow  of  right,  and  stands  entirely 
apart  from  a  possession  short  of  twenty  years,  and  without     ^ 
the  sanction  or  assent  of  the  Crown,  on  which  it  is  unneces- 
sary that  I  should  pronounce  an  opinion  at  the  present  time. 
The  doctrine  in  Scott  v.  Henderson  not  having  come  before 
me  as  a  judge,  though  I  argued  it  as  coimsel,  and  the  Court 
in  that  celebrated  case  having  been  equally  divided,  I  am  not 
called  upon  to  say  anything  on  it  now. 

Returning  to  the  case  before  us,  I  have  further  to  remark 
that  Benton  having  transferred  his  possession  to  McDonald 
without  deed  or  other  writing,  it  is  a  principle  well  estab- 
lished in  the  American  Courts  and  adopted  in  this,  that  the 
two  possessions  cannot  be  tacked,  so  as  to  make  a  continuity 

of  posgeseion,  and  McDonald  and  his  heirs  must  therefore 

rely  npon  their  own.    Angell  on  Limitations,  446-449. 

Now,  the  possession  of  Donald  McDonald,  the  father,  as 
has  been  already  said,  commenced  thirty-three  years  ago,  and 
he  had  twenty  acres  cleared  at  the  time  of  his  death.  His 
children  worked  upon  the  land  from  time  to  time,  and  part 
of  them  conveyed  their  interest  to  Donald  McDonald,  the 
defendant,  in  1860,  before  action  brought.  Allan  McDonald, 
the  husband  of  Jane,  and  father  of  Donald  and  Sarah,  went 
upon  the  land  two  years  after  his  father^s  death,  that  is 
twenty-nine  years  ago, — he  put  up  a  house  upon  it  twenty- 
four  or  twenty-five  years  ago,  and  died  upon  the  lot;  his  son 
Donald  was  bom  upon  it,  and  still  resides  there  with  his 
mother  and  sister,  one-third  of  the  land  being  cleared. 

Under  these  circumstances  we  are  dealing  with  a  grant 
6  made  to  the  plaintiff  in  1861,  against  the  remonstrances  of 
iJtonald  McDonald,  the  defeijdant,  who  applied  to  the  govern- 

t  for  a  grant  to  himself,  but  on  what  grounds  did  not 


ki- 
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1863  appear  at  the  trial,  nor  was  it  shown  what  repres 
smvth  were  advanced  by  either  of  the  two  parties.  It  is 
McDonald  likely,  indeed  it  was  stated  at  the  argument,  that  th( 
was  endeavoring  to  secure  a  debt  from  the  McDon 
of  that,  or  of  the  nature  and  extent  of  his  interest 
no  proof,  and,  for  all  the  purposes  of  this  decision,  1 
tiflf  must  be  considered  as  a  stranger  to  the  land. 

The  argument  then  turns  wholly  on  the  Imperia 
James  1,  ch.  14,  whereby  it  was  enacted  that  whens 
king,  his  heirs,  or  successors,  hath  been,  or  shall  1 
possession  by  the  space  of  twenty  years,  or  hath  no 
not  have  taken  the  profits  of  any  lands,  tener 
hereditaments,  within  the  space  of  twenty  years  h 
information  of  intrusion  brought,  or  to  be  brought  1 
the  same;  that,  in  everj^  such  case,  the  defendant 
dants  may  plead  the  general  issue,  if  he  or  they  so 
and  shall  not  be  pressed  to  plead  specially ;  and  tha 
cases,  the  defendant  or  defendants  shall  retain  tl: 
sion  he  or  they  had  at  the  time  of  such  information 
until  the  title  be  tried,  found,  or  adjudged  for  the  ! 

This  statute  is  referred  to  in  various  passages  of 
ments  delivered  in  Scott  v.  Henderson,  2  Thomps 
115.  It  was  the  impression  of  the  late  Judge  Hill 
stained  from  giving  a  decided  opinion,  that  th 
ought  to  be  held  as  extending  to  this  Province,  an 
ring  on  the  subject,  after  a  possession  of  twenty 
right  to  hold  the  possession  till  the  title  be  adjudge 
Crown.  The  late  Chief  Justice  seemed  to  acquiesc 
view,  and  Judge  Bliss  to  have  no  doubt  that  the  St 
in  force  with  us.  The  case  of  Uniacke  v.  Dicksoi 
Rep.  287,  is  the  most  luminous  enquiry  to  be  foui 
our  adjudged  cases  on  the  extension  of  English  S 
this  colony,  and,  as  I  entirely  approve  of  that  decisic 
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?r  the  ground  that  was  then  traversed.     It  was  held,       1863. 
5e.  that  the  Statutes  33  Henry  8,  ch.  39,  and  13  EUz.      smyth 
ch  gave  the  Crown  a  lien  upon  the  real  estate  of  cer-   McDonald 
c  officers,  were  not  in  force  here ;  but  the  Statute  of 
of  a  diflferent  character.     The  object  of  the  former 
tend,  that  of  the  latter  is  to  limit  and  restrain,  the 

■ 

re  of  the  Crown,  and  that  for  a  highly  beneficial 
and  for  the  protection  and  benefit  of  the  subject. 
5s  of  persons  is  better  entitled  to  the  favor  of  the 
re  and  of  the  Courts,  than  the  men  who  transform 
imtry  into  smiling  habitations,  and  fit  it  for  the  use 
ment  of  man.  I  look  upon  this  Statute  of  James 
rly  suited  to  our  condition  and  circumstances,  and 
le  same  title  to  be  considered  a  part  of  our  law,  and 
me  principle,  on  which  we  have  always  recognized 
te  of  Uses,  or  the  Statute  de  donis,  till  the  recent 
ts  abolishing  estates  tail. 

was  said  at  the  argument  upon  the  doctrines  of 
t,  disseisin,  and  intrusion,  in  all  of  which  the  entry 
tant  ab  initio,  as  well  as  the  continuance  of  his  pos- 
\  unlawful.     3  Steph.  Com,  (1st  ed.)  483.     Strictly 

intrusion  is  the  entry  of  a  stranger,  after  a  par- 
tate  of  freehold  is  determined,  before  him  in  re- 
or  reversion.  But  when  we  speak  of  an  intrusion 
king^s  possession,  we  mean  the  act  of  a  wrongdoer 
jntered  on  the  demesne  of  the  Crown  and  taken  the 
igainst  such  an  intruder  an  information  of  intru- 

within  the  limitations  in  the  Statute  of  James, 
rmation  being  in  the  nature  of  an  action  of  trespass 
usum  f regit  against  the  tort-feasor  or  his  executor 
usses  committed  on  the  land  of  the  king,  as  by  en- 
sreon  without  title,  holding  over  after  a  Crown  lease 
ined,  taking  the  profits,  cutting  down  timber,  and 

Chitty  on  Prerogative,  332.     Cro.  Jac,  212.    Doe 

T.  Morris,  2  Bing.  N.  C.  189. 


280  TRINITY  TERM, 

1863.  We  need  not  perplex  this  ease,  then,  with  distincti 

8MTTH       which  have  little  or  no  bearing  on  it.     The  case  last  cit 

McDonald    that  of  Doe  e.  d.  Watt  V.  MorriSy  if  not  precisely  in  pointy 

ver}'^  nearly  so.     We  are  not  enquiring  whether  there  wa« 

descent  cast  on  the  heirs  of  old  Donald  McDonaJdy  or  whetl 

they  were  tenants  in  common  as  among  themselves.       1 

.  present  defendants  and  their  ancestor  have  had  possession 

the  most  valued  parts  of  the  locus  —  the  buildings  and  i 

cleared  land — for  upwards  of  twenty  years,  and  are  protect 

therefore,  by  the  Statute  of  James. 

The  question  narrows  itself  down  to  the  extent  of  t' 
possession.  The  defendants'  counsel  contended  that  it  € 
braced  the  whole  of  the  one  hundred  acres,  and  relied,  ia 
absence  of  English  authority,  on  the  doctrine  of  the  Supr« 
Court  of  the  United  States  {Angdl  on  Limitations^  4 
Eiving  v.  Burnett,  11  Peters,  53),  where  it  was  held  that^ 
constitute  an  adverse  possession,  there  need  not  be  a  fex 
building,  or  other  improvement  made;  and  that  it  suflS^ 
for  tliis  purpose,  that  visible  and  notorious  acts  of  ownere 
are  exercised  over  the  premises  in  controversy,  for  the  tri 
limited  by  the  Statute. 

So  in  Ellicott  v.  Pearh  10  Peters,  442,  it  is  said  that  tin 
are  many  acts,  besides  the  erection  of  a  fence,  which 
equally  evincive  of  an  intention  to  assert  an  ownership  i 
possession  over  the  property-^-that  is  the  whole  property 
lot  of  land, — such  as  entering  upon  the  land  and  mak 
improvements  thereon,  raising  a  crop  of  com,  felling  ^ 
selling  the  trees  thereon,  &c.,  under  color  of  title.  The  c 
of  Heiser  v.  Richel,  7  Watt's  Penn.  Rep.  35,  cited  in  Air 
on  Limitations,  426,  extends  the  same  doctrine  to  an 
trudor,  and  to  the  woodland,  as  well  as  the  improved  pa 
of  the  lot.  In  an  earlier  case  (3  Jdhnson^s  cases,  119),  Ki 
J.,  said :  '^  Possession  may  be  shown  not  merely  by  a  visi 
"  fence,  but  by  acts  of  o\s'nership  applicable  to  the  nature 
"  the  property,  it  is  not  requisite  to  show  the  print  of  the  i 
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^'or  plough  in  every  part  of  a  tract  of  land,  to  constitute  a       1863. 
^possession  of  it."     Xow,  without  adopting  these  American      smvth 
caseaj   to  the  full  extent,  I  think  there  is  abundance  of  proof    McDonald 
in  this  case  to  give  the  defendants  a  constructive  possession 
of  (tiG  whole  lot,  and  therefore,  that  they  are  entitled  to  our 
jadg^ment. 

Bi-iss,  J.,  concurred  in  the  opinion  that  the  judgment  of 
the  Court  should  be  for*  the  defendants. 

I>ODD,  J.    The  case  of  Scott  v.  Henderson,  2  Thomson's 
Bep.   115,  appears  to  me  to  have  settled  the  important  point 
that  lias  arisen  in  the  present  case ;  that  is  to  say,  the  right  of 
^e  Crown  to  grant  when  out  of  possession  for  a  period  of 
*^ciity  years.    It  is  true,  the  Court  was  divided  in  opinion 
^  Scott  V.  Henderson,  as  to  the  right  being  exercised  when 
^  Crown  was  out  of  possession  for  a  period  less  than  twenty 
years;  but  they  were  unanimous  in  opinion  that,  under  the 
Statute,  21  James  1,  ch.  14,  that  before  the  Crown  could 
paut  where  an  adverse  possession  had  been  held  for  twenty 
.^earg,  the   intruder   must    be   dispossessed.     His    Lordship 
^e  Chief  Justice  went  the  full  length  of  deciding  against 
^c  Crown  upon  the  same  principle  that  he  would  decide 
*?Hinst  the  subject,  who  undertook  to  convey  lands  that  were 
held  adversely  to  him.     He  said  both  common  law  and  stat- 
ute lav,  in  his  apprehension,  \Cei:e  against  any  exemption  of 
"^^  Crown  from  the  general  principle,  that  no  man  can  grant 
^^  convey  land  of  which  another  has  the  adverse  possession. 
It  is  not,  however,  necessary  to  adopt  the  principle  to  the 
*^teit  thus  laid  down  by  his  lordship,  to  give  full  cflfect  to 
*«^  statute  of  James,  which  evidently  was  passed  to  give  pro- 
■   '^on  to  the  subject ;  and  where  can  the  provisions  of  the 
[  "^  be  more  valuable  than  to  the  people  of  Nova  Scotia?    I 
i  "^^e  there  are  many  settlers  in  the  extreme  eastern  parts  of 
,'  ^"^  Province,  that  have  been  in  possession  of  their  lands 
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1863.  for  over  fifty  years,  holding  adversely  to  the  Crown,  and  w! 
Smyth  have  cultivated  and  improved  nearly  to  the  whole  extent 
McDonald  the  land  thus  claimed.  To  allow  such  persons,  after  t 
Crown  slumbering  over  its  rights  for  so  extended  a  perio 
to  be  dispossessed  by  some  fortunate  applicant  to  its  favc 
who  has  succeeded  in  obtaining  a  grant,  without  the  slighte 
notice  to  the  party  in  possession,  would,  in  nay  opinion,  be  i 
act  of  great  injustice.  And  fortunate  for  the  people  it  w 
be,  if  this  Court  can,  under  such  circumstances,  so  constr 
the  law  as  to  aflford  them,  if  not  anything  else,  the  opp« 
tunity  of  having  their  case  fairly  submitted  to  the  Gove^ 
ment  of  the  country,  before  being  deprived  of  possessic 
they  have  made  valuable  by  years  of  toil  and  labor. 

The  elaborate  opinion  delivered  by  Mr.  Justice  Bliss 
Scott  V.  Henderson,  has  exhausted  the  subject,  and  the  ^' 
ous  authorities  both  ancient  and  modem,  to  which  he 
referred,  show  how  diligent  his  research  must  iave  b€ 
and  fully  coinciding  as  I  do  in  that  opinion,  it  becomes 
nocepsary  for  me  to  say  further  on  the  subject. 

The  next  point  for  consideration  is,  as  to  the  natur< 
the  defendants'  possession,  whether  that  possession  is  t-< 
considered  as  confined  to  the  actual  improvements  upon 
land,  or  extend  to  the  whole  lot.     The  lot  we  find  was 
claimed  by  Beaton,  under  a  warrant  of  survey  obtained  f 
the  Crown  Land  office  at  Sydney,  before  the  annexatiax 
Cape  Breton  to  Nova  Scotia-;  and,  a  year  after  his  applied 
for  the  warrant,  the  lot  was  laid  off  for  him  by  a  govemn 
surveyor,  who  ran  the  base  line,  marked  the  comers. 
sighted  up  from  them  the  side  lines,  for  which  Beaton  ] 
the  surveyor  forty  shillings.     He  had  been  working  upom 
lot  a  few  years    before   the    survey,   and    continued  to 
prove  upon  it  for  five  or  six  years  afterwards;  at  the  exp 
tion  of  that  time  he  sold  the  lot  to  Donald  McDonaldy 
grandfather  of  one  of  the  defendants,  for  fourteen  pou3 
but  no  writing  passed  between  them.     I,  therefore,  ad 
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^h^t  the  possession  of  Beaton  under  these  circumstances  can-       1863. 
^t  be  added  to  the  possession  of  the  McDonalds,  but  it  is      smyth 

V. 

important  in  another  point  of  view,  showing  what  Beaton    mcDoxali> 

«>id  and  what  McDonald  purchased,  that  is  the  whole  lot,  and 

Dot  merely  a  portion  of  it.    Beaton  appeared  upon  the  stand 

as  an  old  and  feeble  man,  whose  recollection  of  the  time  of 

the    sniTey,  and  what  then  was  performed  by  the  surveyor 

was:    indistinct;  but  the  next  witness,  Jam^s  McDonald,  who 

actod  as  chainman  at  the  survey,  gave  a  full  and  clear,  and  I 

mav  say  an  uncontradicted  account  of  the  transaction.    By 

his   evidence,  it  appears  that  the  surveyor  then  laid  out  three 

lots,  one  for  Beaton,  another  for  Beaton's  brother,  and  a  third 

for  ihe  witness,  the  lots  adjoining  each  other,  that  of  Beaton 

Wng  between  the  other  two,  and  each  lot  containing  two 

hundred  acres.     The  surveyor  then  ran  the  base  line  of  the 

lotf?,  making  comers  for  them,  and  by  that  survey  their  own- 

^  have  ever  since  held  the  lots,  now  over  a  period  of  forty- 

^^  ^'ears.     The  same  witness  states  that  there  was  a  general 

^^^   line,  but  there  is  not  any  evidence  when  it  was  made. 

^^    surveyor,  Murphy,  who  ran  out  the  side  lines  before  the 

P'l^Tit  came  out  to  the  plaintiff,  says  there  was  then  a  rear 

Ime^   which  he  had  previously  renewed,  and  it  then  appeared 

^^ttx  fifteen  to  twenty  years  old,  but  when  he  renewed  it  he 

"^^    xiot  say.     So  much  then  for  the  possession  of  the  lot  by 

^ow,  then,  let  us  refer  to  other  acts  of  possession.  Donald 
^^^^onaldy  after  he  purchased  from  Beaton,  built  a  bam 
^^^«^  the  lot,  and  planted  upon  it,  and  when  he  died  had 
*^^Xity  acres  cleared.  Two  years  after  his  death,  which  was 
''^^^"tj-one  years  before  the  trial,  Allan,  his  son,  went  upon 
^  lot,  built  a  house  upon  it,  and  continued  in  possession 
'"^^l  his  death,  sixteen  years  ago;  and  his  wife  and  children 
™"^  remained  upon  it  ever  since,  continuing  to  cultivate  and 
^'^^^^d  the  improvements.  Five  years  before  the  death  of 
^'^'H,  he  sold  the  southern  one  hundred  acres  of  the  lot  to 
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1863.  McDoufjalU  who  still  retains    the    possession    of    that 

Smyth  hundred  acres.    The  lot  remaining  in  the  possession  of 

McDonald  defendants  has  one-third  cleared  and  improved. 


et  al. 


u 


Taking,  therefore,  into  consideration  all  the  circimistan_ 
of  this  case,  I  cannot  avoid  coming  to  the  conclusion  tl 
they  are  sufficient  to  establish  an  adverse  possession  to  " 
whole  lot. 

Angell  on  Limitations  says  (2nd  edition,  p.  428,  sec.  2 
There  is  an  important  distinction  between  the  possessf 
of  a  mere  intruder,  and  a  possession  taken  by  a  pere 
**  under  a  colorable  title.  It  is,  that  the  possession  of  t 
former  is  confined  to  the  land  actually  in  occupation,  whe 
as,  the  possession  of  the  latter  is  construed  to  be  co-ext* 
"sive  with  the  premises,  as  described  by  the  deed  or  w 
"  under  which  he  claims,  and  which  he  believes  gives  him: 
"  sound  title."  Mr.  Justice  Story,  in  Prescott  et  al.  v.  Ner 
et  al,  4  Mason^s  (Cir.  Bep.)  330,  likewise  took  it  to  be  a  cl< 
principle  of  l^w,  "that  where  a  person  enters  into  laa 
"  under  a  claim  of  title  thereto  by  a  recorded  deed,  his  en" 
"  and  possession  are  referred  to  such  title ;  and  he  is  deen: 
^'  to  have  a  seisin  of  the  land  co-extensive  with  the  bcs 
"  daries  stated  in  his  deed,  where  there  is  no  open  adve 
"possession  of  any  part  of  the  land,  so  described,  in  a 
"other  person.''  This  Court  has  acted  upon  the  princi' 
thus  laid  down  by  Mr.  Justice  Story  in  more  cases  than  o:; 

It  therefore  now  becomes  necessary  to  extend  our  enqui' 
and  ascertain  if  the  defendants  hold  the  lan^  in  questi 
under  color  of  title;  for,  if  they  do  not,  there  is  no  p' 
tence  whatever  for  an  adverse  possession  of  twenty  yea 
against  the  Crown,  so  as  to  prevent  the  Crown  granting,  I 
fore  resorting  to  the  information  of  intrusion.  Had  the 
been  a  deed  from  Beaton  to  McDonald,  then,  there  wot 
have  been  color  of  title  in  the  latter;  so  that  he  and  th( 
that  now  claim  under  him  would  have  held  the  whole  '. 
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bv   a  constructive  possession;  but  as  the  doctrine  of  tacking       1863. 
possessions,  where  there  has  not  been  amihing  in   writing      smyth 
l>etveen  the  parties,  has  never  been  recognized  as  law  by  this   McDonald 
Court,  we  cannot  go  back  beyond  \he  possession  of  the  first 
McDonald,  which  commenced  not  less  than  thirty-five  years 
hef  ore  action  brought.     He  died  in  possession,  having  erected 
a   bam  upon  the  lot,  and  cleared  twenty  acres  of  the  land. 
It  wa>  said  at  the  argument  that  his  possession  could  not  be 
united  with  that  of  his  children,  that  when  he  died,  the 
possession  of  the  Crown  was  restored,  and  the  subsequent 
entering  of  his  children  was  the  commencement  of  a  new 
possession  as  against  the  Crown,  and  that  so  likewise  the 
possession  of  Allan  McDonald  could  not  be  united  to  that  of 
his  children;  but  no  authority  was  cited  in  support  of  this 
principle.     The  reverse,  however,  is  well  established  in  the 
Courts  of  the  United  States,  and  it  appears  to  me  consistent 
^ith   the  law  of  descent  in  England. 

*^r9gtU,  to  whom  I  have  already  referred,  says  {Angell  on 

^^-iiciionB,  2nd  edition,  pp.  446,  447,  sec.  34,  35) :    "  It  is 

*  |>miciple  well  established    that    where    several    persons 

®t:^r  on  land  in  succession,  the  several  possessions  cannot 

'  ^    "tacked,  so  as  to  make  a  continuity  of  possession,  unless 

the^i-e  is  a  privity  of  estate,  or  the  several  titles  are  con- 

J^^c?'t:€d.     ♦     *     There  must  be   such  a  privity,  that  the 

po& sessions  may  each  be  referred  to  one  entry,  as  in  the 

**cas^  of  landlord  and  tenant,  or  in  the  case  of  the  heirs  of 

"acligseisor,  as  father  and  son.^'    If  this  be  law,  then  there 

I*  no-t  anything  to  prevent  the  possession  of  the  first  McDon- 

M    l>«ing  united  with  the  possession  of  his  children  and 

gratk^-children ;  there  being  privity  of  estate  between  them, 

•nd   tie  possession  of  each  referred  to  the  first  entry  by  the 

incest*. 

^^^f  Justice  Tilghman,  in  giving    the    opinion    of    the 

Supreme  Court  of  Pennsylvania,  in  Overfield  v.  Christie,  7 

f^-  &  Bawle  (Penn.)  E.  177,  said,  that  one  who  enters  on 

^  *«  a  trespasser,  and  continues  to  reside  upon  it,  acquires 
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1863.       something  which  he  may  transfer  by  deed,  as  well  a&     bj 
■  descent;  and  if  the  possession  of  such  person,  and  otfa^rs 


Smyth 

V. 


etal. 


McDonald    claiming  under  him,  added  together,  amounts  to  the  tune 
limited  by  the  Act  of  Limitations,  and  was  adverse  to  hini 
who  had  the  legal  title,  the  Act  is  a  bar  to  a  recovery.      So 
it  has  been  held  in  Tennessee,  that  color  of  title  is  where  the 
possessor  has  a  conveyance  by  deed  or  will,  or  has  the  in- 
heritance.   4  Tenn,  R.  182.    And  in  Williams  v.  McAuley^ 
Chreevcs  (S.  C.)  E.  200,  it  was  held  that  the  possession  of  a 
tenant  under  the  ancestor  enures  to  the  heir. 

We  have,  then,  authority  for  showing  that  possession  de- 
rived bv  descent  mav  be  united  to  that  of  the  ancestor;  al^> 
that  possession  so  derived  is  considered  as  possession  nnd^ 
color  of  title ;  and  that  when  there  is  color  of  title,  the  ipo^ 
session  is  not  confined  to  actual  improvements,  but  is  cc^ 
extensive  with  the  property  claimed  by  the  ancestor.     So  fif^ 
for  a  possession  under  color  of  title,  but  had  there  not  beei^ 
color  of  title  in  this  case,  and  the  question  had  rested  upon 
possession  to  the  whole  lot,  I  think,  under  the  American 
authorities,  and  also  under  the  authority  of  this  Court,  the 
defendants  would  not  have  been  confined  in  their  possession 
to  their  actual  cultivation,  but  that  the  evidence  is  of  that 
character  to  extend  that  possession  to  the  whole  lot. 

Atigell  says  (p.  426,  sec.  18),  "An  intruder  will  be  pro- 
"  tected  after  the  expiration  of  the  time  limited  by  the  Stat- 
"  ute,  not  only  in  that  which  he  has  cultivated  and  enclosed, 
"  but  also  in  all  which  may  be  made  useful  and  advantageona, 
"  as  part  of  the  farm,  without  being  enclosed,  and  which  he 
"  has  used  as  a  part  of  the  farm  in  that  way ;  and  hence\  wood- 
"  land,  in  a  reasonable  quantity,  may  be  protected,  if  there  be 
"any  intent  shown  by  the  occupier  to  designate  it  as  part 
"of  the  farm."  And  at  p.  427,  sec.  19,  he  says:  "The 
doctrine  of  the  Supreme  Court  of  the  United  States  is,  that 
to  constitute  an  adverse  possession,  there  need  not  "be  a 
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^leDce^    building,  or  other  improvement  made;  and  that  it      1863. 

'*siiffici>5;    for  this  purpose,  that  visible  and  notorious  acts  of      smyth 

"•ownei-ship  are  exercised  over  the  premises  in  controversy    *^'^^^^2^^^ 

*^for  the  time  limited  bv  the  Statute.    ♦    *    That  it  is  diffi- 

"cult  to  lay  down  any  precise  rule,  in  all  cases;  but  that  it 

**may  with  safety  be  said,  that  where  acts  of  ownership  have 

"\)eeii  done  upon  lands,  which,  from  their  nature,  indicate 

"4  notorious  claim  of  propert)*  in  it,  and  are  continued  suflB- 

**deiit\y  long  with  the  knowledge  of  an  adverse  claimant, 

^'vitlttout  interruption  or  an  adverse  entry  by  him,  such  acts 

"  are  evidence  of  an  ouster  of  a  former  owner,  and  an  actual 

adverse  possession  against  him."     So,  in  this  Court,   in 

Phehn  v.  Phelan,  James'-  E.  184,  the  Court  held  the  running 

of  one  of  the  side  lines  of  a  large  tract,  to  which  the  plain- 

"ff  had  no  title,  but  of  part  of  which  he  was  in  actual  occupa- 

"^«  a  sufficient  act  of  possession  to  enable  a  jur}',  with  other 

^dence,  to  infer  a  constructive  possession  of  the  whole  lot. 

There  was  no  secret  possession  by  the  parties  in  the  pre- 
KDt  case,  all  their  acts  were  open  and  notorious,  and  the 
notoriety  of  the  possession  is  largelv  considered  in  a  question 
of    adverse    possession;  the    object    being  to  bring  home, 
to  those  claiming  the  land  by  a  superior  title  to  possession, 
the  fact  that  it  is  held  adversely  to  that  title,  and  it  is  im- 
possible to  suppose  anything  else,  than,  that  the  Crown  in 
this  case  was  fully  aware  through  its  officers  that  the  whole 
lot  was  held  and  claimed  by  the  defendants  adversely  to  the 
rig'hts  of  the  Crown.     The  act  of  Allan  McDonald,  selling 
one-half  the  land  to  McDougaU,  shows   very  significantly 
what  rights  he  claimed  to  the  whole  lot,  and  if  the  transfer 
wtLS  in  writing,  then  McDougall  would  have  a  constructive 
pofisession  of  all  that  was  conveyed  to  him,  notwithstanding 
..  the  land  was  in  a  state  of  wilderness :  a  strange  anomaly,  if  we 
1  BOW  held  that  the  possession  of  the  defendants  was  confined 
to  the  improvements,  which  extend  to  one-third  of  the  lot 
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1863.  claimed  by  them.     Aftier  giving  to  this  case  the  best  con- 

smytu  sideration  in  my  power,  I  am  of  opinion  that  the  verdict 

McDonald  entered  for  the  defendants  should  not  be  disturbed. 


et  al. 


DesBarres,  J.,  concurred  in  the  opinion  of  the  Chief 
Justice, 

WiLKixs,  J.  I  think  the  English  Statute  of  21  James  1, 
ch.  14,  applicable  to  this  case,  and  that  the  report  of  my 
brotlior  Dodd  furnishes  satisfactory  evidence,  oven  against 
the  Crown,  of  an  adverse  possession  in  fact;  first,  by  Donald 
MrDotinhJ,  senior,  who  purchased  verbally  from  old  Beaion; 
and,  pubpecjucntly,  by  his  descendants,  these  defendants,  of 
the  whole  northern  half  of  the  tract  of  land  recently  granted 
to  the  plaintiflF,  and  for  a  continuous  period  of  twenty  years 
before  the  date  of  the  grant. 

The  defendants  are,  in  my  opinion,  by  force  of  the  Statute, 
notwithstanding  the  grant,  which  places  the  plaintiflF  in  no 
better  tsituation  than  the  Crown  would  have  been  in,  if  it 
had  not  passed,  entitled  to  retain  their  posseBsion  of  the 
wbolo  one  hundred  acres  until  the  Crown,  which  has  been 
advised  to  grant  improvidently,  reinvests  itself  with  the  pos- 
session in  fact  by  office  found. 

The  evidence  of  adverse  possession  of  the  whole  tract  is 
very  stron^r,  and  it  is  a  striking  and  significant  feature  in 
the  testimony,  that,  from  the  very  remote  time  of  old  McDon- 
al(Vs  entry  to  tlie  date  of  the  grant,  we  have  no  proof  of  any 
claiiii  l)oing  assorted  by  any  than  some  member  of  the 
^fvT)ouilld  family,  claiming  under  his  ancestor,  who  entered 
under  oral  contract  with  Beaton,  He  {Beaion)  j  thirty-eight 
years  hefc^re  the  trial,  paid  for,  and  obtained,  a  warrant  from 
thf  Crown  for  a  survey  of  a  tract  of  two  hundred  acres,  that 
comprehended  the  one  hundred  acres  now  in  contention. 
Tlie  Crown  surveyor  laid  it  off  to  him,  as  contradistinguished 
from  adjacent  bns,  then,  also,  surveyed  for  others,  and  as  a 
defined  tract,  marking  the  comers,  sighting  the  side  lines, 


etal. 
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and  running  that  distance  in  front  necessary  to  give  the  due  1863. 
acreage,  exacting  from  him  the  price  of  the  survey.  He  thus  smyth 
took  possession,  and  continued  to  claim  the  whole  lot  for  five  McDonald 
or  six  years,  exercising  some  small  acts  of  ownership,  as 
cntting  wood  and  preparing  house  logs. 

His  possession,  however,  may  be  regarded  as  held  under 
the  Crown;  but  at  the  end  of  six  years,  he  sold  verbally  for 
£14,  to  Donald  McDonald,  senior,  and,  of  course,  sold  that 
particular  tract,  which  he  claimed.  There  is  not  a  particle 
of  proof  of  any  recognition,  then  or  afterwards,  by  old 
McDonaldy  of  title  in  the  Crown;  therefore,  he  may  be  con- 
sidered as  holding  ab  initio  adversely  to  the  Cro\vn.  His 
descendants,  or  some  of  them,  have  claimed  ever  since  his 


It  is  not  necessary  particularly  to  advert  to  the  acts  of 
occupation  subsequently  exercised  by  these  last,  which  were, 
boirever,  be  it  observed,  exercised  without  the  slightest  in- 
terruption from  the  Crown,  or  from  strangers;  and  though 
the  precise  localities  of  their  exercise  do  not  appear,  they 
irere  exercised  on  portions  of  the  one  hundred  acres,  and 
in  themselves,  unequivocal  acts  of  dominion,  and  were 
restricted  in  any  manner  that  showed  an  intention  to 
rriinqnish  a  claim  to  any  part  of  the  whole  tract. 

I  inquire,  then,  whether  the  uncontradicted  facts  of  this 
ease  do  not  raise  a  presumption  of  a  grant  by  the  Crown  to 
old  Donald  McDonald,  a  presumption  which  a  jury  might 
fidriy  draw? 

Being,  myself,  placed  in  the  position  of  a  juryman  in  ref- 
erence to  this  case,  and,  as  such,  perceiving  much  to  warrant, 
■nd  nothing  to  repel,  that  presumption,  I  can  only  say  that 
I,  unhesitatingly,  do  entertain  and  draw  it  in  favor  of  these 
its'  manifest  equities. 


t   uj «  :j  t  n  f .  n 


If  drawn,  the  legal  consequence  is,  that  the  possession  of 
defendants  is  with  title,  and,  therefore,  constructively 

19» 
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1863.       co-extensive  with  the  limits  of  the  one  hundred  acres  cte^ 


Smyth       (See  JacJcson  v.  Lunn,  3  Johnson^s  Cases,  109.) 

V.  • 

et  ai.  ^Q  ^^Pg  ^i^^  indeed,  at  the  argument,  that  the  title  o^ 

Crown  to  grant  to  the  plaintiflE  was  admitted  by  the  con^^ 
of  the  defendants.     I  can  see  nothing,  however,  that  ne^^^ 
sarily  involves  such  an  admission,  which,  I  confess,  I  sho' 
be  slow  to  perceive  to  their  prejudice.    Not  the  least  weij 
in  that  respect  do  I  attach  to  the  application  made  to  t^"" 
Crown  by  Donald  McDonald  (defendant),  and  by  him  AofC^ 
for  a  grant,  after  he  had  obtained  a  deed  from  the  oih  ^ 
heirs.     It  was,  then,  not  tmiiatural  for  him  to  consider  his 
doubtful  title ;  and  if  he  desired  to  confirm  it  by  means  of  - 
grant  from  the  Crown,  I  feel  that  I  ought  to  regard  such  ac^ 
act  on  his  part  as  one  of  mere  prudence  and  discretion,  antf 
not  one  that  at  all  derogated  from  the  title  that  he  actually 
had. 

I  am,  therefore,  of  opinion  that  there  must  be  judgment 
for  the  defendants  on  the  verdict  that  they  have  obtained. 

Judgment  for  defendants. 

•         Attorney  for  plaintiflE,  Henry ^  Q.C. 

Attorney  for  defendants,  C.  F.  Harrington. 


XXVII.  VICTORIA. 
MARTIN  ET  AL.  versus  BARNES  et  al. 

A  document  forty-five  years  old,  in  terms  a  mortgage  of  real  estate, 
vis  iK'ithout  sea4,  and  had  no  trace,  mark,  or  impression  of  any 
Kftl;   but  it  contained  the  usual  testatum  clause  before  the  signa- 
ture of   the  parties,  and  the  usual  form.   "  signed,  sealed  and  de- 
lireied    in  the  presence  of,"  before  that  of  the  witnesses.       In  (he 
registry  of  the  alleged  mortgage,  two  years  after  its  date,  the  regis- 
tnr  had  placed  opposite  the  signatures  both  of  the  alleged  mort- 
gafor  and  his  wife,  (who  signed  by  marks),  the  usual  mark  [L.  S.] 
The  wife  of  the  alleged  mortgagor  had  also  acknowledged  her  re- 
leue  of  dower,  before  a  justice  of  the  peace,  and  the  assignment 
of  the  alleged  mortgage  two  years  after  its  date  was  under  seal. 
The  alleged  mortgagor,  fifteen  years  before  action  brought,  verbally 
ackDO^-ledged  that  the  debt  secured  by  the  alleged  mortgage  was 
a  JQst    debt,  but  declined  to  give  any  further  security,  or  to  pay 
the  money,  alleging  poverty  as  a  reason,  and  asking  time  to  consider, 
and  shortly  afterwards  positively  refused  to  sign  any  papers,  or  to 
talw  any  other  course  in  the  matter. 
So  payment  on  account  of  the  alleged  motgage  had  been  made  for 
mon  than  forty  years  before  action  brought,  exc^ppt  six  dollars  for 
interest  thirty-one  years  before  the  issue  of  the  writ,  which  was 
immediately  returned  on  the  alleged  mortgagor^  pleading  poverty, 
and  wta  not  credited  on  the  back  of  the  alleged  mortage,  nor  in 
tbe  account  book. 
H^Jd  in  an  action  for  foreclosure  of  the  alleged  mortgage,   (Young. 
C-Jf  and  Dodd,  J.,  dissenting),  that  the  existence  of  seals  to  the 
alleged  mortgage  at  the  time  of  its  signature,  might  be  presumed. 
j^y  BUtt.  DesBarres  and  Wilkins,  JJ.,  that  the  verbal  acknowledji^ment 
by  the  alleged  mortgagor  of  the  justnt'S-  of  the  debt,  rebutted  any 
l^ftl  presumption  of  payment. 

EQUITABLE  suit  for  the  foreclosure  oT  a  mortgage,  to 
which  defendants  pleaded  (among  other  things)  tlie 
gtatute  of  Limitations,  and  that  the  alleged  mortgage  was 
xxot  nnder  seal,  and,  therefore,  wholly  inoperative  and  void. 

At  the  hearing  l)efore  the  whole  Court,  in  Mi<:haelmas 
Term,  1862,  the  case  was  argued  bv  J.  ir.  Johnston,  senior, 
Q,  C,  for  plaintiffs,  and  J.  W.  Rilrhic,  (}.C.,  for  defendants. 

All  the  material  facts  are  fully  set  out  in  the  judgments. 

The  Court  now  gave  judgment. 

Youxo,  C.  J-  This  was  an  equity  suit  brought  for  the 
foreclosure  of  a  mortgage  for  twenty-five  pounds,  dated  so 
far  back  as  the  15th  Februarv,  1817,  and  on  which  sixtv- 
fire  pounds  six  shillingB  was  claimed  as  being  also  due  for  in- 
terest to  the  date  of  the  writ,  no  part  either  of  principal  or 
interest  having  ever  been  paid.  The  plaintiff ji  are  tho  Topre- 
f^ntativci?  of  George  Paw,  to  whom  the  mortgage  was  a?sign- 
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1863.       c(l  on  the  16th  March,  1819,  and  the  defendants  are 
Maktix  et  ai.  widow    and    heirs    of    Johti    Barnes  the  mortgagor.    J^ 
HARNRset  ai.  Barnes  and  his  wife  executed  the  mortgage  by  their  raa 
in  presence  of  two  witnesses,  and  it  has  the  usual  tesiaU 
clause  before  the  signature   of  the  parties,  and  the  ti?i 
form  "signed,  sealed  and  delivered  in  the  presence  of" 
fore  that  of  the  witnesses.     The  release  of  dower  was 
knowledged  on  the  29th  April,  1817,  but  the  instrument 
not  recorded  till  the  20th  March,  1819,  when  opposite  to  t 
signature  of  the  two  parties  in  the  book  of  registry  there 
the  usual  mark  of  L.  S.    The  mortgage  is  in  the  proper  fori 
and  is  clearly  written,  and  there  can  be  no  doubt  that  if 
sealed,  it  was  intended  to  be  so,  but  on  the  face  of  it  not  tl 
slightest  trace  or  mark  of  a  seal  is  discernible.    Having 
assigned    by    Ahner    Sfou^eJly  the   mortgagor,    on    the    Ifi' 
March,  1819,  to  George  Paw,  who  died  in  1825,  it  is  in  prn^*    <' 
that  Barnes  and  his  wife,  sometime  between  1827  and  18*^^* 
paid  to  the  widow,  who  had  in  the  meanwhile  inter-marri^fc:^'^ 
with  Martin,  six  dollars  on  account  of  the  mortgage,  b\""^*< 
pleading  ])()verty,  the  wife  gave  it  back  to  them.    "  I  had  ft-     ^* 
"the  heart,''  she  said,  "to  take  it;''  and  the  payment  ^       ^^ 
not  credited  on  the  back  of  the  mortgage,  nor  in  the  accou  '^^^ 
hook.    The  claim  was  then  suffered  to  sleep  till  1846,  that 
from  sixteen  to  nineteen  years,  when  it  was  put  inlb  tl 
hands  of  !Mr.  James,  and  Barnes  acknowledged  it  was  a  ju^^  * 
debt,  and  had  not  been  paid ;  but  on  being  ntged  to  execute 
deed  of  the  premises,  and  to  take  a  lease  for  two  years,  h*^ 
decidedly  refused  to  do  so,  or  to  take  any  other  course  in^ 
the  matter.     The  payment  of  the  six  dollars  was  not  men- 
tioned to  Mr.  James  by  the  Messrs.  Paw,  who  again  permitted 
the  claim  to  lie  over  till  September,  1861,  that  is  fifteen  years 
more,  when  the  action  was  brought;  Barnes  and  his  family 
who  had  continued  to  occupy  the  premises,  having  in  th-? 
meanwhile  left  th(»  Pronnce,  and  gone  to  the  United  States, 
where   Barnes   died   about   1857,   four  years   before   action 
brought.     There  can  be  no  question,  therefore,   that  this, 
although  it  may  be  an  honest,  is  a  stale  demand;  the  mort- 
gage  being    dated    upwards  of    forty  years    before  action 
brought,  and  there  l)eing  no  acknowledgment  in  writing,  nor 
any  actual  ])ayinent  except  the  thirty  shillings  which  rests 
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entirely  on  the  evidence  of  the  plaintiffs.     "The  mortgage       1863 

"was  not  enforced,"  says  Mr.  James,  "  in  1846, 1847,  because  martin et ai. 

"ii  did  not  appear  from  any  information  I  had  that  the  BARNEfietai 

"mortgage  had  ever  been  recognized  by  Mr.  Barnes  since  it 

'^'^^s  jixiade,  and  he  had  been  in  possession  of  the  property 

^oxer    "tventy  years.    There  was  no  information  of  any  pay- 

'^menfc     ever  having  been  made  or  tendered.    I  never  heard  of 

**aiiy.         There  was  a  difficulty  also  about  there  being  no  seal 

"to  th^  mortgage;  but  it  was  not  treated  as  a  principal  diflS- 

''cDlty  .^^    "  I  ne\'er  received,"  he  adds,  "  any  further  instruc- 

*-tions     "to  proceed  from  January,  1847,  and  in  the  course  of 

« tiioe    T  considered  the  matter  abandoned."    It  was  revived, 

ho^^^^^^:»  ^y  ftii  attempt  to  sell  the  property  on  the  part  of 

X\\e  4e^ andante,  and  the  present  action  was  brought. 

'pie  main  question  that  was  argued  before  us  last  Term, 
vas  the  effect  upon  equitable  principles  of  the  laches  attri- 
buted to  the  plaintiffs,  and  of  the  uninterrupted  possession 
for  80  long  a  period  by  the  defendants  and  their  ancestor, 
*^^  the  presumption  of  payment  arising  from  these  facts. 
'^  '^^  insisted  that  there  was  a  distinction  in  this  respect 
^^^en  mortgages  and  bonds ;  and  no  doubt  the  older  cases 
^fiplis  V.  Baker,  2  Cox  118,  and  Leman  v.  Newnham,  1 
^-  Sen.  51,  recognize  such  a  distinction;  but  it  is  repudi- 
**^  in  other  cases,  particularly  Trash  v.  White,  3  Bro.  C.  C. 

^^^  ;  and  in  the  very  leading  case  of  Christoph4^rs  v.  Sparke, 

^  Jac.  &  Walker  233,  Sir  Thomas  Plumer  inclines  strongly 

to  tVie  opposite  doctrine.    I  have  not  found  any  late  English 

authority  upon  this  pointy  but  the  American  cases  are  clear. 

T^^  rule  is  laid  down  in  4  Kent's  Corn's,  223,  and  Angell  on 

IjiifiUaiions,  80,  490.    So  also  in  the  case  Giles  v.  Baremore, 

5  Johns.  Chan.  Beps.  545,  and  in  Jackson  v.  Wood,  12  Johns^ 

g45,  where  it  is  said,  that  "  twenty  years'  possession  of  mort- 

^  gagOT  without  any  demand,  or  any  interest  having  been 

^piid,  has  always  been  deemed  a  sufficient  length  of  time 
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1663.      "to  warrant  the  presumption  of  satisfaction."  Butter's  .^^\^^ 
Martin etai.  Priv^  110,  and  the  case  of  Hillary  v.  Waller,  12  Ves.  ^=^^^.^ 
HARNEsetai    decided  some  years  before  Christophers  v.  Sparke,  are  to  t^ 
same  effect.     In  this  last  case,  the  Lord  Chancellor  said, 
266 :  "  I  remember  a  case  before  Lord  Mansfield,  where 
"  mortgagee  brought  his  ejectment ;  the  deeds  proved,  accoi 
"  panied  with  a  bond,  all  went  for  nothing;  he  had  not  t» 
**  ceived  for  twenty-five  years,  though  living  within  a  stre 
"  of  the  mortgagor,  any  money  upon  the  mortgage;  and  up( 
"that  the  mortgage  was  considered  satisfied/*     Stale  ai 
long  neglected  demands,  while  they  are  discountenanced  he 
the  Legislature,  are  little  favored  in  Courts  of  Equity, 


which    many  examples   are    given   by    Fonhl<mque,  in   k 
Treatise,  vol.  1,  p.  329,  and  I  must  confess  that  I  have 
difficulty  in  holding  that  in  the  case  equally  of  a  mortgag 
as  of  a  bond,  the  presumption  of  payment  arises  from  la 
of  time.     Not  that  there  is  any  presumption  that  the  de 
never  existed,  or  any  belief  that  in  point  of  fact  it  has 
paid, — for  legal  presumptions  do  not  always  proceed  on 
belief  that  the  thing  presumed  has  actually  taken  place;  b 
for  the  sake  of  ending  controversies  and  preventing  liti 
tion.    Grants,  for  example,  and  why  not  payments  as  well 
grants,  are  frequently  presumed,  merely  for  the  purpose,  an 
from  a  principle  as  stated  by  Lord  Mansfield,  1  Cowp.  215, 
of  quieting  the  possession.     (See  also  3  Johnsofjfg^ff^^  109, 
S.  P.) 


Thif  presumption,  however,  like  every  other,  may  be  re- 
butted by  circunis'tances.  In  one  oj  the  cases^  Lord  Mansfield 
seemed  to  think  that  it  would  be  enough  to  show  that  the 
debtor  had  not  been  in  circumstances  to  pay,  but  this  ap- 
pears to  me  to  be  too  vague,  especially  as  it  is  elsewhere  laid 
down,  that  to  rebut  the  presumption  there  must  be  direct 
and  ])ositive  proof.  Proof  of  this  character,  showing  an 
nelual  payment  within  tw^enty  years,  or  a  recent  acknowledg- 
ment of  the  debt,  would  clearly  be  enough;  and  in  the  present 
case  it  would    have   been   an  interesting  und  rather  a  nice 


ii 
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^quiry  whether  the  proof  came  up  to  the  mark,  but  for  the      1863. 
other  difficulty,  the  want  of  a  seal,  on  which  I  am  of  opinion,  Martin  etai. 
after  an  attentive  examination  of  the  cases,  that  the  law  is  barnks  et  ai. 
vitb  the  defendants. 

i  laxigt  acknowledge  that  my  impression  lay  the  other  way 

at  the    siTgument,  being  somewhat  influenced  by  the  rule  in  1 

^ugd&rm,  on  Powers,  232,  where,  after  remarking  on  the  im- 

portanc^e  which  the  common  law  attaches  to  the  ceremony  of 

-ealin^r,  the  learned  writer  remarks  (contrary  to  the  old  rule, 

as  d€Tx:i ongtrated  by  Chan.  Kent),  that  ^^the  impression  need 

not  txc  made  with  wax  or  with  a  wafer.    If  the  seal,  stick, 

or  ot;l:ier  instrument  used,  be  impressed  by  the  party  on  the 

plair^    parchment  or  paper,  with  an  intent  to  seal  it,  it  is 

^cleaK-lj  sufficient;"  (on  which  I  would  remark,  that,  if  it  be 

BO,  it  ^^^uces  the  sealing  to  a  most  inconclusive  and  idle  cere- 

inonia.1  ;)  "and,  therefore,  where  the  instrument  is  a  deed, 

»*aBd    on  proper  stamps,  and  it  is  stated  in  the  attestation 

''tol^^^ve  been  sealed  and  delivered  in  the  presence  of  the 

*•  ^toesees,  it  will,  in  the  absence  of  evidence  to  the  contrary, 

**  ^  pTesumed  to  have  been  sealed,  although  no  impression 

**  appear  on  the  parchment  or  paper.    This,  I  am  told.  Lord 

**^^ix>n  decided,  when  in  the  Common  Pleas."     And  this 

P**^ge  from  Sugden  is  cited  in  Taylor  on  Evidence,  144, 

*^*  h7  Q.  B.  238.    Now,  it  must  be  observed  that  the  deed 

™^g  the  proper  stamps  is  a  very  material  circumstance 

^•llting  in  this  country,  and,  without  this  authentication,  it 

^^^d  be  a  dangerous  thing  to  adopt  the  rule  as  universally 

p^^vailing.    The  virtue  of  a  piece  of  wafer  or  wax  stuck  upon 

^  l>aper  has  been  often  sneered  at  in  Courts  of  justice;  and 

1  tm  not  disposed  to  value  it  too  highly.     Still,  that  same 

bit  of   wax,   or   wafer,  makes    all   the   diflperonce   between 

^dfed"  and  "no  deed";  the  seal  being  of  the  very  essence 

at  the  deed.     "Notwithstanding,"  says  Perlcins,  sec.  129, 

^•that  words  obligatory  are  written  on  parchment,  or  paper, 
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1863.  *'  and  the  obligor  delivereth  the  same  as  his  deed,  yet,  if  itS! 
Martin  et  ai.  *'  ^^^  Sealed  at  the  time  of  the  delivery,  it  is  but  an  escr5 
Barnes  et  ai.  ^'  though  the  name  of  the  obligor  be  subscribed."  In  the  ca 
of  Ripley*  v.  Baker,  in  this  Court,  in  1861,  we  re-aflfirm 
the  doctrine  that  certain  licenses  lay  only  in  grant;  and, 
obedience  to  that  rule,  decided  against  the  apparent  justi* 
of  the  case. 


The  efficacy  of  deeds  has  been  recognized  in  the  M^ 
ckants'  Shipping  Act,  1854,  and  unless  our  legislature  inte 
fere,  as  they  have  done  in  Connecticut,  (which  I  would  not 
understood,  however,  as  approving,)  and  enact  that  conv^ 
ances  and  bonds  shall  be  valid  without  seals,  we  must  adhe 
to  the  common  law  rule.  In  Warren  v.  Lynch,  5  Johns.  24 
247,  Kent,  C.  J.,  points  out,  as  Stephens  has  done  in  h 
Commentaries,  that  the  civil  law  understood  the  distincti( 
and  solemnity  of  seals,  as  well  as  the  common  law  of  En 
land,  and  proceeds  to  say  that  ingenious  criticism  may  ^ 
mdulged  at  the  expense  of  this  and  many  other  of  our  le^ 
usages :  but  we  ought  to  require  evidence  of  some  positive  a 
serious  public  inconvenience,  before  we  at  one  stroke  an: 
hi  late  so  well  established  and  venerable  a  practice  as  the  ^ 
of  seals  in  the  authentication  of  deeds.  Of  the  use  of  se 
in  the  authentication  of  writs,  we  had  a  memorable  insta: 
in  tliis  Court  in  the  recent  case  of  The  Queen  v.  Burdell  c 
Lane,  when  the  want  of  a  bit  of  wafer  reduced  the  crime 
homicide  from  murder  to  manslaughter. 

Blacl'stone  (2  Com.  306),  lays  it  down  that  the  Statute 
Frauds  has  restored  the  old   Saxon  form  of  signing,  t 
superadded  it  to  sealing  and  delivering  in  case  of  a  de 
(See  2  ().  B,  597.    1  Steph,  Com,  502.)    Mr.  Preston,  on 
other  hand,  in  his  edition  of  Sheppard's  Tovch^tone,  p. 
note,  24,  treats  this  passage  in  Blackstone  as  a  mistake,  fi 

♦  Ante,  p.  23. 
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rot  attending  to  the  words  of  the  Statute,  and  holds  it  clear       1863. 


ikt  no  gicrnature  is  necessary  in  the  case  of  a  deed.    So  in  a  Martin  et  ai. 

V. 

rase  cited  by  Starkey  {Shnrswood's  edition,  462),  where  a  BARXEset  ai. 
certificate  under  the  Statute  8  and  9  Will.  3  ch.  30,  (which 
requires  certificates  to  be  under  the  hands  and  seals  of  thq 
churchwardens  and  overseers,  or  the  major  part  of  them,  or 
under  the  hands  and  seals  of  the  overseers,  where  there  are 
no  churchwardens),  was  signed  by  two  churchwardens  and 
one  overseer,  but  bore  two  seals  only,  the  Court  held  that  it 
^as  not  a  valid  execution. 

The  argument  in  this  case,  however,  turned  not  upon  the 

D^^^essity  of  a  seal,  which  could  not  be  disputed,  but  upon 

^°^  presumption  that  there  had  been  one.     In  the  case  of 

^P^ange  v.  Bamardy  2  Bro.  C.  C.  587,  Lord  Kenyon  held  the 

'^^^^p  upon  a  will  to  which,  by  the  words  of  the  power,  a 

^I  "Was  required,  to  be  equivalent  to  a  seal,  without  having. 

bourse  to  the  wafer  which  annexed  the  stamped  paper  toi 

*"^  former.    But  besides  that  this  case  is  questioned  by  Mr. 

S^9^en  (p.  231) ;  here  there  is  no  stamp  and  no  wafer,  and 

therefore  it  does  not  apply.     In  Gierke  v.  Heathy  1  Mod.  11, 

the  plaintiflE  produced  a  certificate  of  the  bishop  that  had  only 

a  email  bit  of  wax  upon  it,  and  Twisden,  J.,  said,  ^^  If  it  were 

**  sealed,  though  the  seal  were  broken  off,  yet  it  may  be  read, 

••  as  we  read  recoveries  after  the  seal  broken  off ;  and  I  have 

^  seen  administration  given  in  evidence,  after  the  seals  broken 

-  off,  and  so  wills  and  deeds.'*    Accordingly  it  was  read.    So 

in  the  Mayor  of  Beverley  v.  Craven,  2  Moody  &  Rob.  140, 

irhere  an  exemplification,  which  came  from  the  corporation 

chest,  had  a  slip  of  parchment  at  the  foot,  like  those  to  which 

tho  Great  Seal  is  usually  attached   (as  we  have  sometimes 

seen  grants  in  this  Court),  Alderson,  Baron,  presumed  that 

the  5seal  had  been  accidentally  removed.    But  there  is  no  bit 

of  wax,  no  slip  of  parchment,  nor  the  smallest  vestige  of  a 

Beml    here. 

This  does  not  at  all  resemble  the  cases  in  9  Car.  &  Payne 
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1863.  112^  572,  S  B.  (H  Cres.  16,  and  others,  where  the  deed  b^ 
Martix  et  &].  perfect  on  the  face  of  it,  and  the  witness  having  no  re^ 
Barnes  et  ai.  lection  of  the  circumstances,  but  seeing  his  own  signati 
has  no  doubt  that  it  was  duly  executed.  This  is  familial 
held  as  suiRcient  prima  facie  proof,  but  here  there  is 
proof.  The  clauses  in  the  deed  were  evidently  written  in  \ 
expectation  that  it  would  be  duly  sealed,  and  besides,  Lo 
Denman  asks  (2  Q.  B,  589)  :  "  Can  we  take  any  notice  of  t 
"attestation,  it  is  no  part  of  the  deed.**  The  only  circu 
stance  of  any  avail  is  the  entry  of  the  L.  S.  in  the  book 
registry;  but  that  might  have  been  a  compliance  with  t 
established  usage  in  copying,  without  indicating  the  acti 
presence  of  a  seal.  I  can  see  no  ground,  therefore,  for  p: 
suming  that  a  seal  was  there;  and  if  not  there,  the  law  sj 
that  the  mortgaged  lands  did  not  pass  to  the  mortgagee. 

It  must  be  recollected  that,  had  the  holders  of  this  ma 
gage  looked  to  their  interest  in  any  reasonable  time,  Eqm 
at  all  events  in  the  lifetime  of  Barnes,  would  have  afford 
them  relief.  I  have  not  found  any  case  where  a  seal  ao 
dentally  omitted  was  ordered  to  be  supplied;  but  the  pri 
ciple  is  clear,  that  a  Court  of  Equity  will  supply  any  defe 
of  circumstances  in  conveyances,  and  will  interpose  : 
authority,  where  the  persons  interested  fully  intend  to  co 
tract  a  perfect  obligation,  though  by  mistake  or  accident  th 
omit  the  set  form  of  law.  (1  Fonblanque  on  Equity,  4(H 
1  Jladd.  Chanc.  48-50.) 

Parties  having  thus  a  complete  remedy  in  this  Con 
when  applied  for  in  due  time;  and  the  plaintiffs  seeking 
enforce  a  mortgage  of  such  ancient  date,  and  where  the  h 
acknowledgment  was  fifteen  years  before  action  brought,  a 
therefore  cannot  be  deemed  a  recent  acknowledgment;  o 
cannot  but  feel  that  it  is  one  presumption  against  anotb 
and  that  the  judgment,  to  which,  as  I  think,  the  defendai 
are  entitled,  while  sustained  by  the  rules  of  law,  may  not 
at  all  inconsistent  with  the  justice  of  the  case. 
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Bliss,  J.    The  declaration  in  this  case  alleges  that  John      1863. 
^wnes  and  his  wife  executed  a  mortgage,  dated  25th  Julyy  Martix  et  ai. 
1817,  to  Abner  Siowell,  to  secure  the  payment  of  twenty-five  barnes  et  at 
pounds,  with  a  proviso  for  the  payment  thereof  on  26th  July, 
1820;   that  on  16th  March,  1819,  Stowell  assigned  the  mort- 
gage to  the  said  Oeorge  Paw,  and  that  no  part  of  it  has  been 
paid;    that  Barnes  ever  acknowledged  the  debt,  but  pleaded 
poverty  and  inability  to  pay  it. 

The  ^rst  question  in  the  case  arises  under  the  defendants^ 
third  jplea,  that  this  mortgage  was  not  imder  seal,  and  was 
wholl5r  inoperative  and  void.  The  mortgage  itself,  when 
produc^^d,  was  without  any  seal,  nor  was  there  any  visible 
trace,  or  mark,  or  impression  of  any  seal  on  it;  and  this  is 
relied    on  by  the  defendants  in  support  of  their  plea. 

The   instrument,  upon  its  face,  purports  to  be  an  indenture 

lot  seouring  the  payment  of  money  paid  by  the  mortgagee  to 

the  'tt^OTtgagor,  "  before  the  sealing  and  delivery  thereof.*' 

\i  concludes  in  these  words :  "  In  witness  whereof,  the  parties 

^  to  ^ese  presents  have  hereimto  their  hands  and  seals  sub- 

^^'fted  and  set,"  &c. ;  and  the  witnesses  thereto  attest  to 

™^  ^ling  as  well  as  the  signing  of  it. 

'*'  is,  then,  an  instrument  which  ought  to  have  been,  and 

^  *^  intended  to  have  been,  under  seal, — the  very  term  "  In- 

^ture''  imports  that  it  was,  and  the  language  of  it  speaks 

tliis  effect.     The  mortgagor  himself  expressly   declares 

/^*  he  had  signed  and  sealed  it,  and  the  witnesses,  whom  he 

^  called  in,  attest  to  its  having  been  done. 

-^^  the  face  of  all  this,  I  think  the  present  appearance  of 
.       Mortgage  without  a  seal,  or  any  mark  or  trace  of  a  seal, 

^cit  of  itself  suflScient  to  establish  the  fact  that  it  never 
^^  sealed;  and  that  it  was  necessary  that  the  defendants 
JJ^^M  give  some  positive  and  direct  evidence  of  that  fact. 
^*^  passage  in  1  Sugden  on  Powers,  p.  300  (6th  edition), 
in  The  Queen  v.  InhabUants  of  SL  Paul,  7  Q.  B.  R.  238, 
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1863.       is  to  that  effect,  and  no  higher  authority,  short  of 

Martin  et  ai.  decision,  can  be  adduced,  than  that  of  the  very  1< 

HARNEsetai.    celebrated  author  of  that  work.     (The  learned  i 

read  the  passage  from  Sugden  on  Powers,  whicl 

viously  been  read  by  the  Chief  Justice.) 

The  absence  of  a  seal,  or  of  any  trace  of  a  sea 
means  a  sound  test  or  proof  that  the  instrument 
one.  The  impression,  good  enough  at  the  time, 
become  wholly  eflPaced  after  the  lapse  of  so  many 
this  deed  is  now  forty-five  years  old.  The  seal 
have  been,  and  very  likely  was,  the  very  commoi 
wafer,  which,  put  on  hastily  or  carelessly,  might 
be  rubbed  off,  without  leaving  any  visible  mark  \* 
the  deed  itself. 

But,  besides  the  presumption  of  its  having  b 
which  Lord  St,  Leonardos  speaks  of  in  the  passage 
his  writings,  arising  from  the  nature  of  the  instn 
the  attestation  of  the  party  and  the  witnesses  tha 
sealed,  there  are  in  this  case  other  circumstan 
strengthen  that  presumption  greatly.  The  mortg 
instrument  under  seal,  would  require,  if  assignee 
assignment  should  also  be  under  seal;  and,  accorc 
appears  to  have  been  so  formally  assigned  by  the 
and,  therefore,  at  that  early  day,  to  have  been  ti 
sealed  instrument.  Again,  the  dower  of  the  wife, 
the  deed,  was  released  by  acknowledgment  befor 
of  the  peace,  recognizing  it  to  have  been  under 
when  the  mortgage  was  recorded,  as  it  was  in  M 
the  registrar  in  his  book  has  placed  opposite  to  th 
of  the  mortgagor  who  executed  it,  the  letters  [L.S 
that  at  that  time  there  actually  was  a  seal  then 
that  is  the  fair  inference  of  his  record.  And,  las 
be  mentioned,  that  when,  in  December,  1846,  Mr.  t 
then  acted  as  the  attorney  of  the  plaintiff,  calle 
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behalf,  upon  Barnes,  the  mortgagor  himself,  to  pay  or  secure       1868. 
ihis  mortgage,  he  not  only  did  not  assert  that  it  was  not  martin  et  ai. 
under   seal,  and  so  a  void  instrument,  but  he  acknowledged  Barnes  et  ai. 
ii  was   a  just  debt;  that  is,  he  acknowledged  it  to  be  an  ex- 
isting mortgage,  which  I  consider  to  be  a  recognition  of  its 
being  under  seal;  and  so  I  think  we  must  now  consider  it  on 
these  facts,  and  the  high  authority  of  Lord  St.  Leonard's. 

The  remaining  question  is,  whether  the  presumption  of 
payment  arising  from  length  of  time  is  rebutted  by  the  facts 
in  evidence. 

I  pass  by  the  evidence  relative  to  the  pa}Tnent  of  a  small 

sum  of  money  by  Barnes  and  his  wife,  between  the  years 

1827     and  1830,    because    giving    the    utmost    credit    and 

effect     to     it,     more     than     thirty     years     have     elapsed 

since  that, — ^a  sufficient  time,  if  there  were  no  proof  of  a 

f^bsequent  recognition  or  acknowledgment  of  the  debt,  to 

^^bligh  the  presumption  that  the  mortgage  had  been  paid 

*^^  satisfied.     But  the  evidence  of  Mr.  James,  to  which  I 

°*^e  already  had  occasion  to  refer,  brings  the  acknowledg- 

^^^t  of  Barnes  down  to  a  period  within  twenty  years,  and 

^H  that  the  present  point  must  turn.       He  states  that 

*  ^^ly  before  12th  December,  1846,  he  called  upon  Barnes 

^  asked  him  to  pay  or  secure  the  mortgage  in  question, — 

^t  Barnes  said  he  knew  it  was  a  just  debt,  and  that  it  had 

^   been  paid.     He  hesitated  about  taking  any  course  upon 

^    ^ther  for  securing  or  paying  the  money;  he  alleged  his 

^^^rty  as  a  reason.     He  declined  to  execute  a  deed  upon 

^^^iving  twenty-five  pounds,  whicl\  was  proposed  to  him, 

^^  asked  for  time  to  consider  it.     On  the  31st  December,  Mr. 

•^^•^  again  called  upon  him, — ^but  nothing  is  stated  to  have 

*t^rji  plaee.     On  the  13th  February,  1847,  Mr.  James  called 

more,  when  Barnes  decidedly  refused  to  sign  any  paper, 

take  any  course  in  the  matter. 


IT 


is  no  positive  statutable  bar,  which  would  prevent 
lolder  of  a  mortgage  from  enforcing  it  after  a  lapse  of 
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1863.       twenty  years  and  upwards;  but  assuming  that  a  mort^ 
Martin  et  ai.   stands  on  the  Same  footing  in  this  respect  as  a  bond,  the 

V 

Barnes  etai.  fence  to  it,  after  such  a  length  of  time,  ia  founded  u 
the  presumption  that  it  has  been  paid.  The  Statute  of  Li 
tations  is  a  positive  bar,  and  no  acknowledgment  that 
debt  has  not  been  paid  will  defeat  its  operation;  noth 
sliort  of  a  new  promise  to  pay  will  sufSce.  But  the  1 
which  arises  from  a  presumption  of  payment  only,  may 
met  and  answered  by  any  fact  or  circumstance  which  fa: 
rebuts  the  presumption,  and  shows  that  the  debt  is  still 
paid ;  an  acknowledgment  therefore  by  the  party  to  this  efl 
is  a  full  and  complete  answer  to  this  defence.  It  seems, 
deed,  the  most  decisive  answer  that  can  be  given  to  re 
the  presumption,  since  payment  cannot  be  presumed  in 
face  of  the  part}^s  own  admission  that  it  has  not  been  pi 
Payment  of  interest  on  the  bond  within  the  twenty  y€ 
only  rebuts  the  presumption  of  payment,  because  it  amou 
to  a  clear  acknowledgment  that  the  bond  has  not  been  sa 
fled.    Per  Parke,  J.,  Saunders  v.  Meredith,  3  M.  &  R.  121 

Now,  the  acknowledgment  of  the  mortgagor,  made  to 
James,  is  as  clear,  positive,  and  unequivocal  as  can  well 
conceived.  It  is  not  an  admission  derived  from  loose  c 
versations,  liable  to  be  misunderstood  or  misrepresented. 
James  was  then  the  attorney  of  the  plaintiflb.  He  sul 
quently  became  the  attorney  of  the  defendants  in  a  ma 
connected  with  this  property.  As  the  attorney  of  the  pli 
tiffs,  he  called  on  Barnes,  the  mortgagor,  in  1846,  to  pa\ 
secure  the  mortgage.  Barnes  then,  thus  applied  to  pro 
sionally,  with  his  attention  called  immediately  to  the  m< 
^(igQ,  replies  tliat  it  was  a  just  debt,  and  that  it  had  not  b 
])aid.  Can  any  acknowledgment  be  more  plain  or  more  p 
tive?  It  is  true,  that  he  hesitated  to  take  any  course  upoi 
eitlier  to  secure  or  pay  the  money,  alleging  poverty  as  a  i 
sou,  and  that  he  subsequently  decidedly  refused  to  do 
But  refusal  to  pay  has  nothing,  as  I  conceive,  to  do  with 
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question.     The  admission  that  the  mortgage  was  a  just  debt,       1863. 
Bud   had  not  been  paid,  establishes  his  liability  to  pay  it,  Martin  et  ai. 
\)ecau&e  it  absolutely  and  completely  destroys  the  presump-  ba«xk8  et  ai 
^on  that  it  had  been  paid. 

• 

The  English  Statute,  3  &  4  Will.  4,  ch.  42,  sec.  3,  limits 
the  right  to  sue  on  bonds,  or  to  bring  an  action  to  recover  any 
land,  to  twenty  years;  and  any  acknowledgment  to  take  the 
case  out  of  the  Statute,  must  be  in  writing.  But  that  Stat- 
ute has  not  been  adopted  by  us  in  this  Province,  and  we  must 
^  governed  by  the  law,  as  it  stood  before  it  was  passed; 
and  prior  thereto,  it  was  certainly  never  considered  that  the 
wknowledgment,  which  was  to  rebut  the  presumption  of  pay- 
^^^t,  must  be  in  writing. 

Iiideed,  before  the  English  Statute  of  3  &  4  Will.  4,  ch. 

*^»  the  possession  of  mortgaged  premises  by  the  mortgagor 

^^^  twenty  years,  without  payment  of  interest,  or  acknow- 

^Sment  by  him  of  the  mortgagee's  title,  was  held  no  bar 

^n  action  of  ejectment,  upon  the  ground  that  the  posses- 

^^^H  of  the  mortgagor  was  not  inconsistent  with  the  right  of 

^^  mortgagee,  nor  adverse  to  him.     HaU  v.  Doe  d.  Surtees, 

^  fi.  &  Aid.  687,  and  Doe  d,  Jones  v.  WiUiamSy  5  A.  &  E. 

^1-     And  if  so,  it  may  be  doubted  whether  such  a  posses- 

«ioii  uroold  be  a  bar  to  a   foreclosure   brought   against  the 

Mortgagor.    But,  however  that  may  be,  which  it  is  not  neces- 

^•Ty  to  decide  in  this  case,  I  cannot  understand  how  the  ac- 

^^^  to  foreclose  can  be  defeated  after  such  an  acknowledg- 

^^^t  by  the  mortgagor,  as  is  proved  by  Mr.  James  to  have 

**®!ii  made  by  him.     I  am,  therefoije,  of  opinion  that  the 

P^ixitifb  are  entitled  to  their  judgment. 


)DD,  J.    I  will  confine  my  observations  to  the  want  of  a 
•^    ^  the  mortgage,  as,  upon  that  point,  I  think  the  plaintiff 
fail  in  his  attempt  to  foreclose. 


a  par^  seal  a  deed  with  a  seal,  that  is  not  his  own  seal. 


t 
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1863.      "  or  with  a  stick,  or  any  such  like  thing,  which  doth  make  a 

maktin  tt  ai.   "  print,  it  is  good;  and  although  it  be  a  corporation  that  doth 

Barnks  et  ai.  "  make  the  deed,  yet  they  may  seal  with  any  other  seal  besides 

'^  tlieir  coinnion  seal."     Sheppard^s  Touchstone^  ch.  4,  p.  57. 

But  although  sealing,  as  here  mentioned,  with  anything 
making  an  impression,  thereby  showing  an  intention  to  make 
the  instrument  a  deed,  may  be  suflBcient  in  law  for  that  pur- 
pose, yet  I  cannot  find  any  authority  for  inferring  a  seal, 
where  no  aj)pearance  of  a  seal,  or  anything  denoting  an 
intention  to  seal,  is  found  on  the  deed,  beyond  the  attestation 
of  the  witnesses,  that  the  instrument  was  signed,  sealed  and 
delivered,  in  their  presence. 

**  Every  (1(hm1  ought  to  have  writing,  sealing,  and  delivery; 

"  and  sealing  has  always  been  considered  of  more  import- 

"  ance,  to  give  validity  to  the  deed,  than  signing;  and  at  com- 
mon law,  it  is  essential  only  that  it  be  sealed  and  delivered; 
for  any  agreement  in  writing,  sealed   and    delivered,    be- 

*'  cometh  a  deed."     Co.  Lit.  171  6.,  Sheppar^s  /Touchstone^ 

ch.  4. 

Addison  on  Co7i tracts,  p.  10,  in  referring  to  sealed  instru- 
ments, says:  "It  would  be  advisable,  indeed,  in  all  cases, 
"to  require  strict  proof  that  the  seal  attached  to  a  writtai 
"  contract  was  affixed  thereto  and  acknowledged  by  the  parfy , 
"  and  that  the  contract  was  delivered,  with  the  intention  d 
"  giving  to  the  instrument  the  character  and  effect  of  a  deed, 
"  inasmuch  as  the  contract,  though  bad  as  a  deed,  might  yet^ 
"  under  certain  circumstances,  be  good  as  a  common  agie^ 
"ment  or  simple  contract."  (See  The  King  v.  Tk^  Inhabi- 
tants of  Eidfjewcll  9  D.  &  R.  678,  6  Barn.  &  Cress.  665, 
S.  C.) 

If  strict  proof  is  considered  necessary'  or  advisable,  where 
there  is  a  seal  to  the  deed,  how  much  stronger  should  that 
proof  be,  whore  there  is  not  a  seal,  to  show  the  intention  of 
giving  it  the  character  of  a  deed?  Although  much  of  the 
solcmnit}'  formerly  attached  to  sealing  has  abated,  yet  the 
contract,  under  seal,  still  retains  all  its  original  force  and 
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vitality.     "  The  burden  of  proof  of  the  formal  execution  of  a      1863. 

deed^  is  upon  the  party  claiming  under  it.     This  proof  Martin  et  ai. 

consists  in  producing  the  deed,  removing  any  suspicions  i^arxes  et  ai. 

arising  from  alterations  made  in  it,  and  showing  that  it 

was  signed,  sealed,  and  delivered  by  the  obligor  ^^  (or  party 
required  to  execute  it) ;  "  and  where  any  particular  formali- 
"  ties  are  required  by  statute,  as  essential  to  its  validity,  such 
'^  as  a  stamp^  or  the  like,  the  party  must  show  that  these  have 
"  been  complied  with.''    2  Oreenleaf  on  Evidence,  sec.  294. 

There  may  be,  and  there  is  great  diiBculty  in  finding  al- 
ways a  case  precisely  in  point  with  the  one  under  considera- 
tion, and  it  is  quite  dear  that  neither  of  the  learned  counsel 
that  argued  this  case  were  successful  in  doing  so.  In  Talbot 
T.  HodsoUy  7  Taunton,  251,  cited  by  Mr.  Johnston  at  the  argu- 
ment, there  was  a  seal  to  the  deed,  and  there  the  Court,  upon 
proof  of  the  signature,  and  the  deed  bearing  on  its  face  a 
declaration  that  it  was  "signed  and  sealed,''  thought  there 
was  evidence  to  be  left  to  the  jury  that  the  party  sealed  and 
delirered  it,  although  the  witness  did  not  recollect  whether 
or  not  it  had  a  seal  at  the  time  of  attestation.    There  are 

;  several  other  cases  to  the  same  effect  in  the  books,  but  not 
any  that  go  to  the  length  contended  for,  that  where  the  deed 
mk  the  face  of  it  has  not  a  seal,  and  there  is  not  anything 
to  show  there  ever  was  a  seal,  but  the  attestation  of  the  wit- 
nessee,  that  such  would  be  sufBcient  to  establish  a  sealing. 
The  note  to  The  Queen  v.  The  Inhabitants  of  8t  Paul,  7  Q.  B. 
23B,  which  was  read  by  Lord  Denman,  from  a  passage  in  1 
Stiff  dm  an  Powers,  p.  300  (6th  edition),  is  as  follows:  (The 
leumed  judge  here  read  the  passage  from  Sugden  on  Powers, 

quoted  by  the  Chief  Justice.) 

So  far  as  this  case  goes  it  is  conclusive,  and  I  question 
much  if  any  person  on  this  side  of  the  Atlantic  would  pre- 
to  doubt  so  high  and  great  authority  as  the  two  great 
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1863.      and  profound  jurists  here  referred  to.    But  still  that  o 


Martix  et  ai.  ion  does  not  fully  meet  this  ease.     Here  we  have  the 
Barnes  et  ai.  ^ith  the  witnesses  attesting  that  it  was  signed  and  sealec 
their  presence,  but  we  have  not  the  other  equally  import- 
feature  in  the  case  referred  to  in  the  note,  that  the  deect 
on  proper  stamps.     There  was  not  any  occasion  to  have 
ferred  to  stamps,  unless  stamps  gave  a  character  in  proof      O' 
sealing  equally  as  significant  as  the  attestation  of  the  ^it^it' 
nesses.     An  instrument  in  England  requiring  a  seal  com^Mld 
not  be  received  in  evidence  without  a  stamp,  although  it  1b-^ 
a  seal ;  and  the  fact  of  its  having  a  stamp  equal  in  value  to  ^ 
deed,  which  is  very  much  greater  than  stamps  for  any  instKm- 
ment  not  under  seal,  would  be  pretty  conclusive  evidea.<J^ 
that  the  grantor  intended  to  give  it  the  character  it  purporfc^ 
to  bear  on  its  face,  and  would  greatly  strengthen  the  presuDCi-T" 
tion  of  the  attestation  of  the  witnesses  that  it  had  been  seal^^ 

We  have  in  the  present  case  a  deed  over  thirty  years  oii» 
which,  in  ordinary  cases,  proves  itself,  but  when  there  ^^^ 
any  suspicious  circumstances  attached  to  it,  then  the  y^^^' 
nesses  that  were  at  the  execution,  if  alive,  should  be  called  *^ 
explain  them;  and  the  want  of  a  seal  to  an  instrument 
quiring  one  is  of  such  vital  importance,  that,  although 
deed  is  over  thirty  years  old,  I  think  they  should  have 
produced,  as  the  best  evidence  to  account  for  it.  In  2  PhiUi 
an  Evidmce,  205,  it  is  said,  "  If  there  is  any  blemish  in  t 
"  deed  by  rasure  or  interlineation,  it  has  been  said  that  ti 
deed  ought  to  be  proved,  though  above  thirty  years  ol 
and  the  blemish  satisfactorily  explained.''  The  same  prin-^ 
ciple  will  be  found  in  1  Oreenleaf  on  Evidmce,  sec.  21  and 
sec.  570.  Had  the  witnesses  been  called  in  this  casCj  presum- 
ing, as  I  do,  that  they  are  alive,  there  not  being  any  evi- 
dence of  their  death,  it  is  probable  they  could  have  proved 
the  state  of  the  mortgage  when  executed ;  and,  if  then  sealed, 
proof  of  its  delivery  would  have  been  sufficient  to  establish 
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bv  iaferenoe  that  it  was  properly  executed.     Oresley  on  Evi-       1863 
ifnre.  p^^  121,  says :     "  If  the  witness  who  saw  the  deliv-  martin  et  ai 
.•  ery  can   say  that  the  deed  had  a  seal  on  it  at  the  time,  it  is  Barnks  et  oi. 
"eBOUgt.^^     See  also  upon  the  same  point,  Powell  v.  Blacketi, 
\tip. T^-    97.    But  "it  does  not  follow,  because  the  words 
"*m^tness  whereof  we  do  put  our  hands  and  seals,'  are 
"  used  in  the  conclusion  of  the  agreement,  that  therefore  it 
*"  vas  sealed/'     1  Saunders'  Rep,  320,  n.  3. 

In  Burling  v.  Paierson,  9  Car.  &  Payne  570,  cited  by  Mr. 

^oknstorij  one  of  the  points  of  the  case  turned  upon  the  attes- 

^hon  of  the  deed,  which  was  in  the  usual  form,  and  the 

*^^^ting  witness  recollected  seeing  the  party  sign  the  deed, 

^t  did  not  recollect  any  other  form  being  gone  through; 

^i  it  was  there  held  it  was  for  the  jury  to  say  whether  the 

<^^d  was  not  duly  signed,  sealed,  and  delivered,  as  that  was 

wJy  to  have  occurred,  though  the  witness  did  not  remember 

^t    In  that  case  there  was  a  seal  to  the  deed ;  and  Paterson 

Justice  who  tried  the  cause,  in  submitting  it  to  the  jun-, 

^d :     "Did  the  party  ^sign,  seal,  and  deliver  the  deed?' 

The  witness  recollects  her  signing  it,  which  is  the  least  ma- 

"terial  point;  however,  you  will  say  whether  this  evidence 

*8atififies  you  that  the  party  authenticated  the  seal,  either  by 

"touching  it,  or  the  like." 

^dthe  deed  been  without  a  seal,  I  cannot  believe  that  the 
learned  judge,  who  attached  so  much  importance  to  sealing 
tnJ  delivery,  would   have    told   the   jury   they  might  have 
irf^ed  the  sealing  from  proof  of  signing,  which,  he  said, 
f*8  the  least  material  point.     There  is  a  note  to  that  case, 
itt&g  what  I  have  already  referred  to  in  the  extract  I  have 
jgiMde  from  Co.  Lift.  171 6.,  showing  that  deeds,  before  the 
j^hite  of  JameSy  were  never  signed,  and  were  rendered  valid 
(be  seal  only.    I  will  now  refer  to  two  other  cases,  which 
not  cited  at  the  argument,  but  which  have  much  weight 
me,  in  supporting  the  view  I  have  taken  of  this  case. 
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1863.  The  first  is  that  of  Ball  v.  Taylor,  1  Carr.  &  l^SLyn 

Martin  et  ai.  There  the  witness,  to  prove  the  execution  of  a  bond,  c 
baknra  et  ai.  recollect  whether,  at  the  time  it  was  executed,  it  hi 
seal,  and  he  swore  that  he  did  not  read  the  attestation 
time  he  witnessed  the  execution ;  but  there  being  a  seal 
time  of  the  trial,  and  the  bond  itself  saying,  ^'seale 
"our  seals,"  it  was  held  to  be  suflBcient  proof  of  s 
But  Besty  C. J.,  in  his  address  to  the  jury,  said :  "  If, 
"  spection,  no  seal  had  been  found  afSxed,  then  I  shoul 
"held  it  would  not  do/'  If  the  observation  of  the 
Justice,  in  that  case,  is  to  be  considered  as  authorit^^ 
it  is  conclusive  against  the  plaintiffs. 

The  other  is  an  American  case,  Armstrong  v.  Pe 
Harring.  (Del.)  351,  referred  to  in  4  Kenfs  Com.  54' 
In  that  case  it  is  said  that  a  seal  must  appear  upon  tl 
of  the  instrument,  and  that  the  words  "Witness  nr 
"  and  seal,"  are  not  sufficient. 

Had  there  been  the  least  mark  of  a  seal,  or  anytl 
denote  a  mark,  seal,  or  impression  of  any  kind,  up 
mortgage,  where  the  seal  is  usually  placed  upon  d( 
would  have  been  satisfied  with  the  execution  of  the 
ment,  so  far  as  to  make  it  a  question  for  a  jury  to 
intended  for  a  seal.  But  there  not  appearing  an}i:hinj 
the  instrument,  from  which  a  jury  could  infer  a  s 
beyond  the  attestation  of  the  witnesses,  I  am  of  opinio 
judgment  should  be  entered  for  the  defendants. 

DesBarres,  J.  On  the  facts  proved  in  this  case  tw 
tions  have  arisen: — 

First.  That  the  instrument  purporting  to  be  a  dee 
operative  and  void  as  a  deed,  because  it  has  no  seal. 

Second.  That  assuming  the  mortgage  to  be  va 
amount  secured  thereby  must  from  lapse  of  time  be  pi 
to  have  been  paid. 

That  no  instrument,  however  formally  executed,  can 
as  a  deed,  without  a  seal,  or  something  representing 
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jc  undeiJL±^b]e;  but  it  is  said  not  to  be  necessary,  in  order  to       1863. 
f^nstitut^  a  valid  sealing,  that  an  impression  shall  be  made  martin  et  ai. 
^^h  wasc     or  with  a  wafer;  an  impression  made  with  a  stick  Barnes  et  ai. 
Qf  wood^Tn  block  will,  it  seems,  suflSce. 


(The    learned  Judge  here  read  the  passage  from  Sugden 
^  potpe-r-s,  p.  232,  already  cited.) 

fhet^    is  no  doubt  that  the  mortgage  in  this  case  was  ex- 
^Mte4  '^"ith  the  usual  formality  of,  and  recognized  through- 
out as,  B.  deed,  as  well  by  the  mortgagor  as  the  mortgagee ; 
lot  it  '^^  assigned  by  the  latter  by  deed  poll  two  years  after 
its  execution,  and  then  recorded  as  a  deed  on  the  oath  of  one 
oi  tlie  subscribing  witnesses,  who,  for  the  purpose  of  its  being 
recorded,  must  have  sworn  that  it  had  been  signed,  sealed, 
uid  delivered  in  his  presence,  as  a  deed  in  the  usual  form. 
The  fact  that  the  registrar,  in  recording  this  mortgage,  wrote 
tte  letters  "L.S."  opposite  to  the  names  of"  the  mortgagors, 
fe  indicate  the  places  of,  and  represent  the  seals  aflBxed  there- 
K  goes  far  to  show  that  it  either  had  seals  aflBxed  to  it'  at  that 
™e,  or  some  impression  representing  a  seal ;  otherwise,  he 
^nld  not  have  inserted  these  letters  in  the  registry.     And 
^^  assignment  of  it  by  deed  also  shows  that  it  must  have 
^f  and  borne  on  the  face  of  it,  the  essentials  and  requisites 
®^  a  deed ;  otherwise,  it  can  hardly  be  supposed  that  the  as- 
^ee  would  have  paid  his  money,  and  taken  an  assignment 
^^^ashedid. 


■OieBe  circumstances,  taken  together,  appear  to  me  suflB- 
^^t.  in  the  absence  of  proof  to  the  contrary,  to  warrant  the 
presninption  that  the  mortgage  must  have  had  a  seal  aflBxed 
to  it  at;  the  time  of  its  execution  and  registry ;  although  there 
are  no^  no  marks,  or  traces,  or  any  impression  of  a  seal 
npon  it. 

ABStuning,  then,  as  I  am  inclined  to  do,  that  this  mortgage 

^^er  was  sealed,  or  that  an  impression  was  made  upon  it  at 

0f0  time,  with  an  intent  to  seal  it,  which  has  since  disap- 

.pg0X^;  the  next  question  is,  whether  there  is  suflScient  evi- 

i^0ga^  to  repel  the  presumption  arising  from  lapse  of  time. 


V. 

Barnes  et  al. 
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1863.       and  a  long  possession  in  the  mortgagor,  that  the  mor:^^^^^ 
MlRTiN~ir^  has  been  discharged.    The  evidence  of  Mr.  James  pa^:*^^^^°" 
larly  applies  to  this  point.     He  states  that  he  was  emi>  loved 
to  collect  or  secure  the  mortgage  from  Barnes,  and  th  ^^  ^^ 
called  upon  him  several  times,  once  with  Mr.  Oeorge    J^^^^ 
and  again  with  Mr.  Winiam  Paw,  and  that,  in  an  inter*  ^^^^ 
with  Barnes,  on,  or  shortly  before  the  12th  December,  184:  ^3,  ^^ 
being  asked  to  pay  or  secure  the  mortgage,  he  said  "  it  x^'^^  * 
"  just  debt,  and  that  it  had  not  been  paid.''    Mr.  James,    i^  ^* 
true,  says  that  Barnes  hesitated  about  taking  any  cc^"'-^*'^ 
upon  it,  either  for  securing  or  paying  the  money,  and  tha.  '^  **^ 
refused  to  accede  to  his  proposition  to  give  a  deed  of  the  J^^*^ 
perty  on  payment  to  him  of  twenty-five  pounds.     But  as   'ti^'^ 
refusal  may  have  proceeded  from  an  unwillingness  on      ^'^' 
part  to  take  twenty-five  pounds  for  his  equity  of  redempi 
in  the  property,  which  he  may  have  considered  was  wort 
larger  sum,  I  do  i;iot  think  it  destroys  or  weakens  the  el 
of  liis  previous  admission,  and  that  it  can,  or  ought  to, 
regarded  as  an  admission  so  qualified  that  it  cannot  be      '^ 
ceived  as  evidence  of  the  justness  of  the  plaintiffs'  clai^ 
and  of  its  being  unpaid.     There  is,  besides  this,  the  evidec:^^^ 
of  George  Paw,  wlio  says  he  was  present  with  Mr.  James 
an  interview  with  Barnes;  that  Barnes  made  no  pretence, 
that  or  any  other  occasion,  that  the  debt  was  not  just,  or  th. 
it  had  ever  been  paid;  but,  on  the  contrary,  acknowledg^^^ 
that  it  was  a  just  debt,  and  still  due,  and  merely  plead< 
poverty. 


Tliis  evidence,  it  appears  to  me,  puts  an  end  to  the  lega 
presumption  arising  from  lapse  of  time,  of  the  mortgage' 
being  discharged,  and  gives  it  a  vitality  that  it  could  nol 
otherv^'iso  have  had.  This  admission  made  by  Barnes  is  bind-^-^^ 
ing  on  the  defendants,  and  it  places  the  mortgage  before  us^^ 
as  a  document  now  outstanding  and  unpaid.  I  can  view  it^-^ 
in  no  other  lif^ht,  and  therefore  think  that  the  judgment  of^* 
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thU  Court  ought  to  be  for  the  plaintiffs.     But  although  I       1863. 
consider  the  debt  on  this  mortgage  to  be  justly  due  to  the  Martin  et  ai. 
plaintiflEs,  I  feel  exceedingly  reluctant  and  unwilling  to  give  Barnes  et  ai. 
my  assent  to  the  exaction  of  interest  on  the  principal  money 
down  to  the  present  time,  and  think  that,  as  the  plaintiffs 
have  slumbered  over  the  mortgage,  and  neglected  to  take  pro- 
per measures  to  foreclose  it,  since  1846,  they  are  not  justly 
entitled  to,  and  ought  not  to  demand  and  have  interest  al- 
lowed to  them,  under  the  circumstances  of  this  case,  beyond 
that  time,  when  they  must  have  known,   (if  they  did  not 
know  it  before) ,  from  Barnes^  refusal  to  accept  the  proposi- 
^on  made  to  him,  that  a  foreclosure  was  inevitable,  and  must 
^  resorted  to  for  the  purpose  of  obtaining  payment  of  the 
^onut  secured  by  the  mortgage. 

*^xiKiNS,  J.    This  case  presents  substantially  three  ques- 
tions   for  our  consideration: — 

^ii^st.  WTiether,  as  the  right  of  action  accrued  more  than 
forty  ygarg  before  action  brought,  there  is  a  legal  or  equit- 
able   -fc^p 

Sooond.  Whether,  under  the  facts,  the  Court  must  presume 
"^^  Oonsideration  money  to  have  been  paid  ?  and  this  last  in- 
cmi^g  the  question  whether,  supposing  there  be  no  bar,  there 
™  t>«en  a  valid  acknowledgment  of  the  debt  within  twenty 
J?«i*s    before  commencement  of  the  suit? 

'^tiird.  WTiether  the  instrument  on  which  the  action  is 
^ouu  c3e^  ^ag  ^  sealed  instrument  at  the  time  of  its  execution  ? 

Tl:i  ^re  is  no  peculiar  difficulty,  I  think,  in  resolving  either 
^'  ^  ^?8e  questions ;  nor  is  there  any  novelty  in  either  of  them, 
',  perhaps,  that  which  raises  the  point  as  to  a  seal. 


to  the  first,  there  is  no  statute  that  in  terms  affects  it, 
•***  tilere  can  be  no  reasoning  about  it  from  analogy  to  a 
•^•^tt'te,  except  so  far  as  such  has  been  adopted  in  Courts  of 
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1863  Equity,  as  the  foundation  of  decisions  in  similar 
Martix  et  ai.  have  found  none  such^  nor  any  that  bears  on  the  parties  '■^^ 
barx^'  et  ai.  subjcct  of  our  enquiry,  except  those  that  relate  to  the  IP^ 
sumption  of  a  discharge  of  a  debt  secured  by  bond  or  n»-  ^^^ 
gage,  from  the  unexplained  and  unqualified  fact  of  rrm-OZ 
payment  of  principal  or  interest  on  account,  for  a  perio(3^  ^ 
twenty  years  before  action  brought. 

This  is  not  an  action  of  ejectment  at  common  law,  anA  ii 
equity  an  instrument  purporting  to  be  a  mortgage  is  regar^Sec 
as  a  mere  security  for  the  payment  of  money. 

The  second  question  is,  in  substance,  whether  this  d_^b' 
must  be  presumed  to  be  paid? 

Assuming  that  nothing,  as  principal  or  interest,  appea^"^ 
to  have  been  paid  on  the  instrument  in  question  for  twei::"-^ 
consecutive  years,  after  the  principal  became  payable  unc^^i 
it,  still  that  fact  would  constitute  no  bar,  and  would  be  '^' 
more  than  a  presumption,  though  practically  a  conclusi-^ 
one,  if  unqualified  by  circumstances. 

This  doctrine  is  common  to  Courts  of  Law  and  those        ' 
Equity,  and  is  supposed  to  be  derived  from  analogy  to 
Statutes  of  Limitation. 

But  as  in  cases  of  strict  statutable  limitation,  a  debt,  on 
barred  by  lapse  of  time,  could  be  revived  by  a  8nbsequ< 
verbal  admission  of  its  existence,  such  qualification  was  het^ 
also  to  apply  to  what  may  be  called  the  statutable  analogies 
To  import  into  the  equitable  rule,  however,  the  principle  of^ 
Lord  Tenterd^n's  Act,  which  in  terms  excludes  specialties^ 
from  its  operation  is,  of  course,  out  of  the  question. 

There  is  positive  'evidence  of  an  acknowledgment,  by  the 
mortgagor,  of  this  as  a  subsisting  debt,  and  of  the  miortgage 
itself,  as  a  then  binding  instrument,  within  twenty  years 
before  action  l)rought,  afforded  by  Mr.  James  and  by  Mr. 

George  Paw. 

Wo  may  proceed,  then,  to  consider  the  remaining  question 
respecting  the  seal,  which,  though  of  the  first  impression, 
perhaps,  in  our  Courts,  does  not,  I  think,  present  any  real 
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ditSculty^       In  Sugden  on  Powers,,  p.  232  (edition  of  1861),       1863. 
ire  hare  sl   light  to  guide  us,  in  investigating  this  point,  which  martin  et  ai. 
ve  may  ^^-afely  follow.  barnes  et  ai. 

Before-    considering  the  passage,  I  may  observe  that,  after  a 

^jeful  r^tseareh,  I  have  found  no  English  authority    that 

contradic^'tfi  this  eminent  author^s  view  of  the  result  of  Eng- 

\i5h  pritt^ciiples,  which  it  embodies.     It  were,  indeed,  strange, 

^j^  \i  ftxere  were  any  such,  they  had  escaped  his  observation. 

Ottter  dicta  occur,  but  such,  even  if  directly  in  point,  would 
ueigii^ttle,  in  my  judgment,  against  his  deliberate  opinion 
exptes^ed  in  the  learned  treatise  that  bears  his  name. 

One  of  these  obiter  dicta  has  been  already  noticed,  viz.,  the 

Nwi  Prius  case  of  BaU  v.  Taylor,  1  Car.  &  Payne  417,  in 

^ch  Lord  Chief  Justice  Best  says  "  he  should  have  taken  a 

Cerent  view  of  the  question  under  consideration,  if.  on 

^^^q)edion  of  the  bond,  no  seal  had  appeared.'^    But,  in 

^  first  place,  the  expression  of  that  opinion  was  not  neces- 

^^'y  to  a  decision  of  the  point  before  him,  apd  he  neither 

'*®wtj  argument,  nor  consulted  authority  on  it ;  and  secondly, 

^t  opinion,  if  sound  and  confirmed  by  a  full  Court,  and 

^e  applicable  to  the  then  subject  of  enquiry,  viz.,  "the 

^<^  of  the  absence  of  a  seal  from  the  bond,^*  would  not  at 

***  ^nilitate  against  the  view  of  Mr.  Sugden,  which  I  am  about 

^  consider. 

^^e  question  in  BcUl  v.  Taylor  was  whether  there  had  been 

^ii^-erj  of  the  bond.    The  facts  were  these:    The  sub- 

^-^oixi^  ^tness  said  he  could  not  say    whether  wax  or  a 

^^  '^as  on  the  instrument  when  he  subscribed  it,  and  that 

^^^    not  read  the  attestation  clause  before  signing  it,  and 

-»     t:liongh  defendant  signed  the  bond  in  his  presence,  he 

^^  ~    actual  delivery  of  it. 

:f  Justice  Best  said  that  as  the  attesting  clause  was  in 

form,  and  a  seal  appeared  on  the  instrument,  he 

instruct  the  jury  to  presume  delivery ;  but,  he  added. 


w 
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1863.       that  had  no  seal  appeared,  he  should  not  have  thougH^'^^ 
Martin  et  ai.   evidence  Sufficient.     In  other  words,  he  intimates  that,     ^^  f  ^ 
Barnes  et  ai.  there  was  no  proof  of  an  actual  delivery,  and  the  subscX'^^-^e 
witness  stated  that  he  saw  none,  and  added  that,  thou^^  ^ 
had  subscribed  the  attesting  clause,  he  had  done  so  witi^^^^ 
reading  it  or  considering  what  it  expressed,  and  that  he  ^ ^^^ 
not  prepared  to  say  whether  there  was  or  was  not  a  seal  "^^ ^ 
at  execution,  and  none  appeared  on  the  trial,  he,  the  judge< 
would  not,  in  such  a  case,  have  told  the  jury  to  consider  ex- 
ecution of  the  instrument  duly  proved.    But  frona  such  & 
condition  of  facts  the  case  before  us  is  fundamentally  distin 
guished  by  this  circumstance,  amongst  many  others,  thai 
sliall  have  occasion  to  notice,  viz. :  that  in  the  latter  no  sub- 
scribing witness  appears  and  testifies  as  to  what  did,  or  did 
not,  occur  at  the  proposed  time  of  execution  of  this  deed, 
whilst  the  attestation  clause  purports  omnia  rite  CLcta  at  that 
particular  time. 

I  shall  presently  show  that  the  views  of  Mr.  Sugden  are 
the  necessary  result  of  undisputed  principles. 

The  passage  in  his  work  is  in  the  following  terms :  (The 
learned  judge  here  read  the  passage  from  Sugden  on  Powers^ 
cited  by  the  judges  who  preceded  him,  together  with  the  fol- 
lowing clause  (which  was  not  read  by  them),  at  the  close  of 
the  passage: — 

"  But  in  Sprange  v.  Barnard,  Lord  Kenyan  rested  his  ded- 
•  "  sion  on  the  single  circumstance  of  the  instnunent  being 
"upon  stamps/*) 

Xow,  when  this  learned  author  thus  uses  the  qualifying 
expression,  "if  the  instrument  be  on  proper  stamps/'  I  do 
"  not  certainly  feel  myself  at  liberty  to  reject  that  qualifica- 
tion, or  to  read  the  passage  as  if  he  merely  meant  to  say, 
"there  being  no  other  objections  to  the  validity  of  the  in- 
strument, qua  deed,  except  in  regard  to  the  seal." 


<c 


« 


On  the  contrary,  the  context  shows  that  he  attached  some 
weight  on  the  point  of  sealing  to  the  existence  of  a  stamp. 
As  to  the  degree  of  it,  we  are  fortunately  not  left  to  conjee- 


•V 


.N 
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tiire,  for  on  the  preceding  page  he  combats,  and  as  far  as  very       1863. 

conclusive  reasoning  goes,  he  confutes  the  grounds  of  Lord  martix  et  ai. 

^tnyonrs  decision  on  the  point,  in  Sprange  v.  Barnard,  and  Barnes  et  ai. 

shows,  that  the  stamp  acts  have  no  respect  to  the  act  of  seal- 
^g,  in  order  to  giving  validity  to  an  instrument,  and  that  a 
stamp  cannot,  on  principle,  be  regarded  as  the  act  of  a  party 
to  that  instrument,  done  with  a  view  to  that  object. 


^  othing  can  be  more  clear,  therefore,  than  that  Mr.  Bug  den, 

wiieii  declaring  the  legal  presumption  that  an  instrument 

pmportiug  to  be  a  deed  has  been  duly  sealed,  because  attested 

in   the  usual  manner,  and  having  proper  stamps,  although  no 

vestige*  of  a  seal  appeared  on  the  paper,  must,  necessarily, 

to   l>e  consistent  with  himself,  have  viewed  the  stamp  merely 

as  a   oircumstance  ancillary  to  the  inference  to  be  drawn  from 

th«     ^"ttestation  clause,  whereby  the  witnesses  acknowledge 

that   tl^e  instrument  was  sealed  in  their  presence  at  the  time 

of   ^^^^ution.     The  stamp  obviously  aids  that  inference  no 

•f urtn^X"  than  this,  viz.,  that  the  parties,  or  one  of  them,  hav- 

isxg    ^^^^curred  the  expense  of  a  deed-stamp,  in  that  respect 

the  instrument  as  a  deed. 


'J'l^o   instrument  before  us  has  no  stamp;  but  it  presents 

^tiV>^^^iary  circumstances,  that  greatly  exceed  in  importance 

^pj  "height  that  could  have  been  derived  from  the  mere  pres- 

^c^  of  a  stamp  (if  such  had  been  required  by  law).     If  the 

p^>^Tance  of  a  stamp  was  held  to  aid  the  inference  from 

*jie  attestation  clause,  on  account  of  the  parties  so  treating 

^e  instrument  as  a  deed;  let  us,  in  contrast  with  this,  con- 

fliet  in  how  many  ways  these  parties  have  treated  this  docu- 

piesxt  as  a  deed.    We  have,  first,  the  formal  character  of  the 

jn^troment,  and  its  being  attested  and  subscribed  by  two 

jiteitte  witnesses,  as  to  the  fact  of  sealing ;  secondly,  the  entry 

of  a  transcript  in  the  books  of  registry  by  a  sworn  ofiicer, 

^iEoTdiBg  some  inference  that  the  original  bore  marks  of  a 
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1863.       seal,  at  the  now  remote  time  of  its  registration;  thirdly,  ^ jf' 
Martin  et  ai.   assignment   endorsed,   itself   being   under   seal,   technically 
Barnes  et  ai.  drawn,  and  treating  the  subject  of  the  assignment  as  a  then 
valid  mortgage  deed;  fourthly,  actual  delivery  (which  cou\4 
have  been  made  only  in  order  to  operation  as  a  deed)  by 
Barnes  to  Stowell     This  is  pfoved  by  the  fact  of  the  docu- 
ment having  been  in  the  possession  of  the  Paw  family,  re- 
ceiving it  from  StoweUy  as  far  back  as  1820,  and  of  its  having 
so  continued  ever  since.     Fifthly,  payment  of  interest  on  ac- 
count of  the  mortgage,  three  years  after  the  date  of  it,  as 
appears  from  old  Paw's  ledger.     (On  this  point,  see  Percival 
V.  Nanson,  7  Exch.  1 ;  Davies  v.  Humphreys,  6  M.  &  W.  153.) 
Sixthly,  the  tender  of  thirty  shillings  as  interest  on  account 
of  the  mortgage ;  seventhly,  the  acknowledgment  within  twenty 
years  before  action  brought  of  a  subsisting  debt  under  this 
instrument,  as  proved  by  Mr.  James  and  Mr.  Oeorge  Paw, 
Then  Barnes  admitted  his  liability;  but,  if  liable  at  all,  it 
was  on  this  very  instrument,  which  he,  at  all  events,  treated 
as  a  mortgage  deed. 

Apart  from  all  this,  the  Court,  as  matter  of  logical  deduc- 
tion from  a  legal  principle,  must  regard  this  as  a  sealed 
document.  Neither  wax,  nor  other  medium  between  the 
instrument  used  to  impress,  and  the  substance  impressed,  is 
required  to  the  validity  of  sealing.  An  impression,  however 
faint,  made  with  intent  to  seal,  by  means,  it  may  be,  of  a  coin 
or  of  the  end  of  a  stick  stamped  on  the  paper,  is  a  perfecti 
act  of  sealing.  But  such  an  impression  may,  even  from 
natural  causes,  be  effaced  in  a  few  hours.  Suppose,  then,  an 
instrument,  so  once  sealed,  produced  as  evidence,  not,  as 
here,  after,  thirty  years,  when  mere  proved  possession  of  it  in 
accordance  with  its  tenor  gives  it  eflBcacy,  per  «e,  as  a  deed, 
which  in  every  respect  save  the  absence  of  traces  of  a  seal  it 
now  purports  to  be,  but  within  a  few  months  after  its  date 
(the  witnesses  being  at  the  time  of  production  dead),  and 
suppose  ol)jection  made  "that  no  seal  appears,*'  the  answer 
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^ovid  b>^  obvious  and  conclusive,  viz.,  the  instrument  shows       1863. 

th^t  ^^    ^iJ^cn  who  subscribed  as  witnesses  attested  that  at  the  martin  et  ai. 
^jjxe  of     execution  there  was  the  impression  of  a  seal  on  it,  barnes  et  oi. 
and  tb&    ^^t  that  none  now  appears  is  consistent  with  a  cir- 
rtunstaixoe  not  in  any  way  negatived,  that  the  impression 

yiginall^  made  has  since  been  effaced,  as  a  faint  impression 
-yritbout,    a  medium  naturally  might  be.     I  must,  therefore, 

reg^  this  document  as  a  valid  deed  of  mortgage,  and  I  must 

decide  that,  as  an  incident   to   its    validity,    the   principal 
suied  by  it  is,  with  the  interest,  due  by  the  defendants. 

Judgment  for  plaintiffs. 

Attorney  for  plaintiffs,  J.  W,  Johnston,  Jr, 

Attorney  for  defendants,  J.  W.  Ritchie,  Q.C. 


In  re  ESTATE  OF  JOHN  SIMPSON.  ^""'t/zi. 

The  Provincial  Act  (chap.  112,  Rev.  Stat.,  second  series,)  is  retro- 
spective, and  abolishes  absolutely  all  estates  tail,  even  although  a 
valid  remainder  be  limited  thereon. 

A  PPEAL  from  the  decree  of  Harry  King,  Esquire,  Judge  of 
Probate,  for  Hants  county,  argued  in  Michaelmas  Term 
last,  by  J.   W.  Johnston,  senior,  Q.C,  for  appellant,  and 
J.  W,  Ritchie,  Q.C,  for  respondents. 

All  the  material  facts  are  fully  stated  in  the  opinion  of 
bis  Lorddiip  the  Chief  Justice. 

The  Court  now  gave  judgment. 

Young,  CJ.  This  case  was  an  appeal  from  a  decree  of 
the  Court  of  Probate  for  Hants  county,  founded  on  an  appli- 
cation made  to  said  Court  by  James  Simpson,  Ira  Simpson, 
Sarah  Turrey,  Charlotte  Hawkins,  and  Hannah  M,  Simpson, 
for  a  commission  to  be  directed  to  five  freeholders,  to  divide 
the  real  estate  of  said  John  Simpson  amongst  themselves  and 
the  other  children  of  the  deceased,  under  the  following  cir- 
emnstancee: 

James  Simpson,  the  father  of  the  deceased  John  Simpson, 
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1863.  iu  the  rear  1797,  made  and  executed  his  last  will  and  testa- 
inReEftuteof  ment,  and  departed  this  life  in  the  same  year,  and  his  will 
was  duly  proved  in  the  Probate  Court  for  the  said  county  in 
the  month  of  October  in  the  same  year.  By  his  will  the  said 
James  Simpson  devised  all  his  real  estate  to  his  wife  for  her 
life.  "And  from  and  after  her  decease,  I  give  and  devise 
'•  the  sainu  to  her  children  in  manner  following:  first,  my 
*'  will  and  mind  is,  and  I  do  hereby  give  and  beqneath  unto 
"my  son  John  Simpson,  (the  father  of  the  applicants),  the 
"  farm  or  lot  of  land  I  now  dwell  on,  together  with  all  the 
chattels,  household  goods,  farming  utensils,  to  him  for  his 
natural  life,  and  after  his  decease  to  his  issue  in  tail  for- 
"ever,  to  the  heirs  male  of  his  body,  and  for  default  of 
"  such  issue,  to  the  daughter  or  daughters  as  tenants  in  coni- 
'"mon,  and  for  default  of  such  issue,  to  go  to  the  next 
"  entitled  to  the  said  estate,  with  all  interest  for  the  same/' 

John  Sim2)son  named  in  the  will  went  into  possession  of 
the  property,  which  be  occupied  until  his  deaths  which  took 
place  in  the  year  1859,  he  having  made  no  wilL 

John  Simpson,  the  eldest  son  of  John  Simpson  deceased. 
the  grand-son  of  the  testator,  claimed  the  property  os  tenant 
in  tail  under  the  will  of  his  grandfather,  James  Simpgon 
above  named,  and  resisted  the  application  for  a  commission 
to  divide  the  property  among  the  heirs  of  his  father,  the 
deceased  Jolm   Simpson, 

The  petitioners  rested  their  claim  upon  the  Statute  of  this 
Province,  ch.  11:;^  Revised  Statutes,  (second  series).  The 
judge  was  of  o]>inion  that  the  Statute  applied  to  this  case, 
and  decreed  on  tlio  16th  December,  18G1,  that  a  commission 
should  be  issued  to  five  freeholders,  authorizing  them  to 
divide  the  real  estate,  of  which  the  said  John  Simpson,  de- 
ceased, died  possessed,  amongst  his  children  in  equal  propor- 
tions, from  which  decree  this  appeal  was  entered. 
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It  will  be  seen,  therefore,  that  the  question  turns  upon  the       1863. 
construction  of  Chap.  112,  which  became  a  part  of  our  legis-  inReEsut^of 

Simpson. 

lation  at  the  first  revision  of  the  Statutes  in  1851,  and  is 
in  these  words: 

"  1.  All  estates  tail  are  abolished  and  every  estate  which 
"  would  hitlierto  have  been  adjudged  a  fee-tail,  shall  here- 
^  after  l)e  adjudged  a  fee-simple ;  and  if  no  valid  remainder 
**  be  limited  thereon,  shall  be  a  fee-simple  absolute,  and  may 
**  be  conveyed  or  devised  by  the  tenant  in  tail,  or  otherwise 

shall  descend  to  his  heirs  as  a  fee-simple.'' 


u 


Two  distinct  questions  were  raised  at  the  argument: 

First.  Whether  the  Statute  was  or  was  not  to  be  taken 
as  retrospective?  and 

Second.  If  retrospective,  whether  an  estate  tail,  on  which, 
«8  in  this  case,  a  remainder  was  limited,  came  within  its 
operation  ? 

As  to  the  first  point,  the  rule  of  construction  is  well 
settled.  Acta  of  Parliament  are  not  to  be  taken  as  retro- 
spective ;  but  the  legislature  may  show,  by  the  language  they 
employ,  that  an  Act  is  intended  to  be  so.  Illustrations  of  the 
rule  are  to  be  foimd  in  numerous  cases;  the  leading  ones, 
in  the  English  and  American  Courts,  being  those  of  Moon 
T.  Durden,  2  Excheq.  22 ;  Dash  v.  Van  Kleeck,  7  Johns.  Rep. 
477 ;  Towler  v.  Chatterton,  6  Bing.  258 ;  and  Charles  River 
Bridge  v.  Warren  Bridge,  12  Curt.  496. 

That  statutes  shall  be  construed  to  be  prospective  only — 
to  regulate  the  future,  and  not  the  past — ^to  leave  the  obliga- 
tion of  contracts  and  existing  rights  imtouched;  these  rules 
are  consistent  with  the  plainest  principles  of  justice.  Were  it 
otherwise^  the  enactments  of  law  would  become  an  intolerable 
tyrannyy  and  a  maxim,  as  old  as  Lord  Coke,  ''Nova  con- 
^ Mtiiutio  fuiuris  formam  imponere  debet,  non  prce'teriiis:' 
ftivxrald  be  violated  and  set  at  naught,  though  it  was  endorsed 
^^J  all  the  judges  consecutively  in  the  recent  case  of  Moon 
■ir.  Durden. 

B    But,  however  it  may  be  in  the  United  States,  where  the 


I 
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1863.  Constitution  expressly  condemns  and  foibids  retrospectiTe  -.' 
In  He  Eatatt- oi  laws  which  impair  the  obligation  of  contracts,  or  partake 
of  the  character  of  ex  post  facto  laws  (1  Kenfs  Corn's.  455, 
12  Curt.  500),  there  can  be  no  doubt  that  the  Imperial  Par- 
liament and  Colonial  Legislatures,  within  the  limits  of  their 
jurisdiction,  havo  a  more  extended  authority;  and  where  their 
intention  is  to  make  a  law  retrospective,  it  cannot  be  dis- 
puted that  they  have  the  power.  That  intention  is  to  be  made 
manifest  by  express  words,  or  to  be  gathered,  clearly  and' 
unmistakably,  from  the  purview  and  scope  of  the  Act.  It 
is  a  question  of  construction;  and  the  Act  being  its  own 
chief  exponent,  still  the  surrounding  circumstances  are  to  be 
looked  at. 


Now,  it  is  to  be  noted  that  our  legislature,  so  far  back  as 
the  year  1815,  manifested  the  same  dislike  to  estates  tail^ 
which  has  marked  the  legislation  of  the  adjoining  StateSi 
and  was  common  to  Lord  Bacon  and  Lord  Coke;  the  latter  of 
whom  (Co.  Lit.  19  b),  after  enumerating  the  evila  produced^ 
by  the  Statute  de  donis,  tells  us  that,  "  by  the  wisdom  of  tht" 
'"  common  law,  all  estates  of  inheritance  were  fee  simple; 
"  and  what  contentions  and  mischiefs  have  crept  into  tht ; 
"  quiet  of  the  law  by  these  fettered  inheritances,  dailie  ex- 
^'"  perience  teacheth  us.^^  The  law  of  entail  is  to  be  regarded, 
in  fact,  as  an  invention  of  the  feudal  age;  it  indicates  fhe 

I 

spirit  of  the  past,  and  is  quite  inconsistent  with  our  political  ^ 
and  social  condition  in  this  colony.  ^ 

By  the  Provincial  Act,  55  Geo,  3,  ch.  14,  after  reciting   * 
that  the  method  then  in  use  for  barring  estates  tail  by  com-    , 
mon  recoveries,  was  liable  to  many  objections,  it  was  enacted 
that  the  tenant  in  tail  might  convey  the  lands  so  held  by  in-    ■ 
dentures  of  lease  and   release,  which,  being  duly  enrolled, 
should  be  sufTlcient  and  effectual  in  law  to  bar  all  estates  tail 
in  the  lands  so  conveyed.     Indentures  under  this  statute, 
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thongh   by   no  means  frequent,  were  occasionally   in   use,       1863 
tbev  afforded  a  simple  and  effectual  means  for  converting  inR«E«uteof 
the  estate  tail  into  a  fee  simple;  and  that  without  the  assent 
of  the  heir  in  tail,  express  or  implied. 

So  also  in  Massachusetts,  by  an  Act  of  1792,  upwards  of 
twenty  j'ears  before  ours,  (4  Dane   621),   it  is  held   that 
tail  can  be  conveyed  away  in  fee  simple,  and  are 
for  debts;  and  it  is  laid  down  in  the  cases  Lithgow 
V.   KcLvenagh,  9  Mass.  170;  and  Nightingale  v.  Burrell,  15 
Pick.    116;  that  a  deed  by  a  tenant  in  tail,  executed  as  this 
statute  prescribes,  is  as  sufiBcient  and  effectual  to  convey  a 
fee-eixnple  as  the  deed  of  a  tenant  in  fee-simple  would  be. 
The    2^ew   York  Statutes  I  shall  presently  refer  to;  they 
had  the  same  object  in  view,  showing  that  analogous  circum- 
stances had  produced  analogous    legislation,    and    that   the 
tone   of  society  on  this  side  of  the  Atlantic  had  created  a 
Goznxnon  desire  to  cripple  or  abolish  estates  tail,  and  to  sub- 
■titate  for  them  the  ^^  feodum  simplez,"  the  lawful  or  pure 
iaheTitance,  which  is  the  favorite  of  Littleton  and  his  learned 
cmnmentator.    With  these  views  it  is  not  at  all  wonderful 
Uiat  OUT  legislature  should  abolish  estates  tail  by  the  Act 
«f  1851,  which  did  nothing  more  than  to  do  for  the  tenant 
m  tail  what  he  might  have  done  for  himself  if  he  thought 
llky   and  by  a  parliamentary   enactment   to   supersede  the  . 
necessity,  and  save  him  the  cost  of  executing  indentures  of 
lease  and  release.    The  Act  of  1815  enabling  him  to  execute 
wadx  indentures  was  repealed  at  the  same  time.    If  chapter 
112  were  prospective  only,  he  had,  therefore,  lost  the  power 
I  ci  barring  the  estate  tail  by  deed,  and  the  legislature,  in  place 
<if  simplifying  and  extending  the  law,  were  defeating  their 
own  object    For  these  reasons  I  have  not  a  doubt  that  the 
intention  and  the  effect  of  the  Act  were  to  abolish  estates  tail 
tiien  and  thereafter  to  be  created. 

As  to  the  second  question,  it  must  be  confessed  that  the 
of  the  law  cannot  be  complimented  on  the  A\\\ 

2V 
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1863.      with  which  they  proceeded  to  effect  their  object.     A  moi — r 

lu  Re  Estate  of  ambiguous  and  inartistic  sentence,  than  the  sentence  wMclIIs 

forms  chapter  112,  it  will  be  difficult  to  discover  in  oo^ 

statute  book.     It  is  to  be  found  verbatim  in  the  Acts  < 

New  Brunswick;  but  whether  they  borrowed  from  us  or 
from  them,  I  know  not.     I  can  only  hope  that  the  hone 
of  the  paternity  is  theirs.     It  draws  a  distinction  between 
fee-simple,  and  a  fee-simple  absolute,  which,  to  an  Engli 
lawyer,  would  be  unintelligible.    "  Of  fee-simple,''  says  Loi 
CoJcc,  (1  Jn^t,  b.),  *^  it  is  commonly  holden  that  there  be  th] 
"  kinds,  viz.,  fee-simple  absolute,  fee-simple  conditionall. 


^*  foe-simple  qualified,  or  a  base  foe.     But  the  more  genuiir^ 
'•  or  apt  division  were  to  divide  fee,  that  is,  inheritance,  inl 
"three  parts,  viz.,  simple  or  absolute,''    (treating  the 
as  one  and  the  same  thing)  "conditionall,  and  qualified 
'*liaso;    for   this    word    (simple)    properly  excludert;h 
''conditions  and  limitations,  that  defeat  or  abridge  the  fee^— ^ 
So  in  Cruise's  Digest  by  Greerilmf,  Tit.  1,  sec.  44,  72,  eg  ^ 
estate  in  foe-simple  is  designated  as  the  entire  and  absoln  '^ 
interest  and  property  in  the  land;  and  fee-simple  and  fe^^^ 
simple  absolut<^   are   spoken  of  as   identical   terms.     In       ^ 
Thoina^  Co.  Lit.  5G6.  note  I).,  it  is 'said  that  the  term  (ib%C^' 
lute  is  of  the  same  signification  with  the  word  simple,  anC^ 
expresses  that  the  estate  is  not  determinable  by  any  other^ 
event  than  the  one  which  is  marked  by  the  clause  of  limita- 
tion.     And  Liiflcton  saith  well,  ^^  Simplex  donatio  et  pura 
"  est,  uhi  nuUa  audita  est  conditio  sive  modus;  simplex  cnim 
"  daiur,  quod  nullo  addii<imento  datur."     I  wafi  at  a  loss 
then  to  conceive  how  this  distinction  had  crept  into  our  law, 
till  I  turned  to  the  N.  Y.  Revised  Statutes,  Tit  2,  p.  7  cL 
717,  tlio  third  i^oction  of  which  is  plainly  the  origin  of  ouis> 
and  is  procccted  by  a  definition  in  section  2  which  is  not  in 
ours;  l)ut  is  necessary  to  make  the  third  intelligible.    **  Every 
^'estate  of  inheritance,"  says  sec.  2,  ^'notwithstanding  the 
'•  al)olition  of  tenures,  shall  continue  to  be  termed  a  fee-simple 
*'  or  fee ;  and  every  such  estate  when  not  defeasible  or  con- 


XXVn.    VICTORIA.  5 

ionaly  shall  be  termed  a  fee-simple  absolute,  or  an  abso-       1^63 
«   fee." 


t  is  di£Qcult  too,  to  understand  what  is  meant  by  "  a  valid 
•emainder/'  if  it  is  to  be  distinguished  from  a  "  remainder  " 
laply,  which  can  have  no  effect  unless  it  is  "  valid,"  that  is, 
udormable  to  law.  Lord  Chief  Baron  Gilbert  says  the  word 
lemainder  "  is  no  term  of  art ;  nor  is  it  necessary  to  create 
I  remainder,  for  any  other  work  suflScient  to  show  the  intent 
)!  tiie  party  will  create  it.  Therefore,  if  a  man  gives  lands 
to  A.  for  life,  and  that,  after  his  death,  the  lands  shall  revert 
md  descend  to  B.  for  life,  &c..  this  is  a  good  remainder.  Bac. 
Afrr.,  Title  Remainder  B.;  1  Oreenleafs  Cruise,  Title  16,  ch. 

X,  8W.  7. 

The  expression  "  valid  "  in  the  New  York  Act,  may  be  sup- 
posed, at  first  sight,  to  have  meant  a  remainder  good  in  point 
(A  law,  without  the  word  having  been  used.  Such  a  re- 
mainder, since  the  Statute  de  donis,  though  it  cannot  be  lim- 
ited upon  a  qualified  or  base  fee,  may  be  limited  after  an 
wtate  taiL  (1  Oreenleafs  Cruise,  Tit.  16,  chap.  1,  supra 
!ec6.) 

By  Littkton,  sec.  215,  Co.  Lit,,  143  a,  "  It  appeareth  that 

if  a  man  maketh  a  gift  in  taile,  the  remainder  in  fee,  with- 

'utdeed,"  (that  was  before  the  Statute  of  Frauds),  "the 

»mainder  is  good,  and  passeth  out  of  the  donor  Idv  the 

•erv  of  seisin.'' 

ction  3  of  the  New  York  Act  stops  at  the  words  "  fee- 
pie  absolute ;"  and  section  4  provides  that  where  a  re- 
ler  in  fee  shall  be  limited  upon  an  estate  tail,  such 
ider  shall  be  valid  as  a  contingent  limitation  upon  a  fee. 

*  it  appears  from  what  is  stated  by  Kent  (4  Corn's 

lat  the  New  York  Eevised  Statutes  have  changed  the 

xHxine  of  the  common  law,  by  which  a  fee  cannot  be 

qpon  a  fee,  and  have  provided  for  the  preservation  of 

fg,  which  they  have  declared  to  be  valid  as  con- 

fanitationg  upon  a  fee,  to  vest  in  possession  on  the 

lie  first  taker  without  issue  living  at  the  time  of  the 


In  Re  Ettote  < 
SnfPSON. 
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1863.      death.     But,  without  changing  the  doctrine  of  the  conn 
In  Re  Ertate  of  law,  OP  incorporating  into  our  Act  the  second  or  fourth  ! 
tion  of  the  New  York  Revised  Statutes,  we  have  taken 
third  section,  which  requires  the  aid  of  the  other  two 
render  it  intelligible. 

What  is  to  be  done  under  these  circumstances,  except 
get  as  we  best  can  at  the  intent  of  the  legislature,  and 
give  to  the  Act  a  fair  and  liberal  interpretation?  It 
contended  that  whenever  a  remainder  is  limited  on  1 
estate  tail,  the  Act  has  no  operation  on  the  estate;  that 
the  legislature,  intending  to  abolish  estates  tail,  permitl 
any  party  to  defeat  the  intent,  simply  by  adding  a  remaind 
which  remainder  may  b^  to  his  right  heirs,  and  in  that  fo: 
would  be  perfectly  good.  Our  chapter  of  entails  would  th 
be  in  the  same  plight  with  the  Statute  of  Uses,  which,  aimi 
at  the  most  beneficial  purposes,  had  so  strict  a  constructi. 
put  upon  it,  (to  use  Blackstone^s  expression,  4  Bl.  Com.  43( 
by  the  narrowness  and  pedantry  of  the  Courts  of  comm 
law,  as  in  the  language  of  Lord  Hardwicke,  (1  Afk,  591), 
have  no  other  eflEect  than  to  add  at  most  three  words  to 
conveyance. 

Were  we  to  assign  the  estate  to  John  Simpson,  the  prese 
claimant,  to  the  exclusion  of  his  brothers  and  sisters,  it 
material  to  enquire  what  estate  he  would  have.     Would  I 
be  accounted  a  tenant  in  tail-male?    It  is  said  he  cannot 

• 

so,  because  the  Statute  has  expressly  abolished  estates  tai 
Init  the  argument  is,  that  estates  tail  are  not  abolished  whc 
there  is  a  remainder.  If  tenant  in  tail,  then,  he  would  sta^ 
in  a  very  anomalous  position ;  he  would  have  an  estate  ^f^ 
there  is  no  means  of  barring  (for  common  recoveries  b 
been  abolished  in  England,  and  are  obsolete  here,  if,  inA' 
they  were  ever  in  use) ;  his  estate  could  neither  be  sold 
mortgaged,  l)ut  must  descend,  irrespective  of, the  wishes 
the  occupant  to  the  heirs  male  in  perpetual  succession,  \ 
a  possible  but  distant  reversion  to  the  general  heirs.  Is 
estate,  then,  to  be  accounted  a  fee-simple,  conditiona] 
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tomjnon  law,  convertible  by  the  birth  of  issue  into  an  abso-      1863. 

Vnte  estate?    If  this  be  the  true  construction,  I  do  not  see  in  r«  Estate  of 

BiMPeoN 

^Viy  it  should  not  apply  equally  to  Jcihriy  the  father,  who  sur- 
TiTed  till  1859  and  had  issue,  and  whose  estate,  therefore, 
upon  this  principle,  might  have  been  easily  turned  into  an 
estate  in  fee.  But  I  really  cannot  attribute  to  our  legisla- 
ture these  niceties  and  refinements,  which,  I  am  persuaded, 
never  entered  into  their  contemplation.  The  language  they 
bive  used,  and  the  repeal  of  the  Act  of  1815,  convince  me 
that  the  abolition  of  estates  tail  was  intended  to  be  general 
and  without  exception ;  and  where  the  intent  is  clear,  and  the 
expression  only  mistaken,  or  confused,  the  intent  must  pre- 
vail The  case  on  Van  Bensselaer  v.  Kearney,  cited  at  the 
Mgument  from  18  Curtis  631,  would  have  been  in  point,  had 
the  JTeu-  York  Statute  of  1786,  abolishing  estates  tail,  been 
expressed  in  the  same  terms  as  the  "Revised  Statutes  of  1836, 
6om  which  I  have  quoted.  In  that  case  there  were  successive 
estates  tail  in  remainder,  one  after  the  other,  under  a  will 
nwde  in  1782,  on  which  the  Act  of  1786  was  permitted  to 
'^^e  a  retrospective  operation ;  and  it  was  held  that  on  the 
^irth  of  the  first  tenant  in  tail,  his  father  being  tenant  for 
^^j  his  remainder,  which  was  before  contingent,  became 
vested  in  interest,  and  was  converted  by  the  Statute  into  a 
'ee-8injple. 

The  case  of  Barlow  v.  Barlow,  is  cited  also  in  the  note  to  1 
BiBiard  on  Beal  Property  62,  where  it  was  held  that,  by  the 
*^Pei8tion  of  the  Statute,  a  vested  remainder  in  tail,  expect- 
^  on  the  termination  of  a  life  estate,  was  converted  into  a 
*^  simple. 

These  cases  have  a  certain  analogy  to  the  present.  The 
■^  of  them  confirms  the  view  I  have  taken  upon  the  first 
Wnt;  upon  the  second,  I  rely  not  so  much  on  these,  or  the 
•'w  decisions  I  have  referred  to,  as  on  the  plain  intent  of 
^  legislatore,  leading  me  to  the  conclusion  that  all  estates 
pB,  past  and  future,  were  designed  to  be,  and  were,  in  fact, 


t 
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1863.       abolished;  and.  therefore,  that  the  decree  of  the  Court  below    ^ 
In  Re  Esute  of  ^^  thJs  case  should  be  confirmed. 


Simpson. 


Bliss,  J.,  dissented.* 

DoDD,  J.    The  single  point  for  consideration,  in  this  casesxs 
is  the  construction  of  chapter  112  of  the  Revised  Statutes, 
to  wliether  that  Statute  was  retrospective  in  its  operation- 
or  otherwise. 

In  the  construction  of  remedial  Statutes,  there  are  thi 
points  to  be  considered:  the  old  law,  the  mischief,  and  tl 
remedy;  that  is,  how  the  common  law  stood  at  the  maki 
of  the  Act;  what  the  mischief  was  for  which  the  comnK 
law  did  not  provide,  and  what  remedy  the  Parliament  ha' 
provided  to  cure  this  mischief;  and  it  is  the  business  of  tl 
judges  so  to  construe  the  Act,  as  to  suppress  the  mischL 
and  advance  the  remedy.    3  Rep.  7,  1  Co.  Lit.  11,  42. 

These  principles  for  the  construction  of  remedial  Statut 
will  not,  I  imagine,  be  questioned  at  the  present  day;  and 
intention  is  to  apply  them  to  the  case  under  consideratio: 
to  assist  me  in  forming  my  judgment. 

The  law,  as  it  stood  in  this  country  previous  to  1815,  gave 
to  the  party  wishing  to  bar  an  estate  tail  the  same  remedy 
which  at  that  time  existed  in  England,  a  remedy  attended 
with  many  inconveniences,  and  ill-suited  to  the  condition  and 
situation  of  the  people  of  this  Province,  particularly  the  ex- 
pense of  the  proceedings,  when,  generally  speaking,  the  lands 
were  not  of  sufficient  value  to  justify  the  outlay.     The  Act 
of  1815,  chapter  14,  which  has  been  called  Mr.  Fairbanks 
Act,  was  introduced  to  give  a  more  simple  and  easy  method 
of  barring  estates  tail.    The  preamble  to  the  Act  recitea  that 
the  method  then  in  use,  for  barring  such  estates  in  lands  and 
tenements  by  common  recovery  suffered  at  comman  law,  was 

*  liLiss,  J.,  delivered  an  elaborate  written  opinion,  which  I  have 
hitherto  been  unable  to  obtain.    If  obtained  in  time  it  will  be  published 

an  the  close  of  this  volume. — Rep. 
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\va>»le  in  this  Province  to  many  objections.     It  then  enacts       1863. 
til  at,  in  all  cases,  where  in  England,  by   the   laws  of  that  inReEsuteof 

Simpson. 

eoun tn*,  such  estates  could  be  barred,  the  saine  estates  nught 
\>e  barred  in  this  Province;  and  directs  the  course  and  pro- 
C€fding  thereafter  to  be  used  and  adopted  for  that  object. 
The  Act  of  1815  continued  in  force  until  the  first  series  of 
the  Revised  Statutes  was  passed,  when  the  provisions  of  chap. 
\12  were  enacted;  and  the  same  Act  is  now  in  the  second 
series  of  the  Revised  Statutes,  being  the  chapter  already  re- 
ferred to,  and  is  as  follows.  (The  learned  judge  here  read 
the  chapter.) 

The  language  of  the  Act  appears  to  be  free  from  ambiguity, 
and   could  not  have  been  made  more  clear,  unless  express 
words  had  been  used  declaring  that  it  should  not  be  retro^ 
Epective  in  its  operation.     The  words  "  all  estates  tail  are 
"abolished,"  are,  in  my  judgment,  equally  as  applicable  to 
the  past  as  to  the  future ;  neither  do  I  see  that,  by  giving  it 
1h»t  construction,  it  is  going  to  work  greater  injustice  than 
the  law  as  it  previously  stood;  it  has  done  an}i:hing  more 
for  persons  having  estates  tail  in  lands,  than  they  could  do 
for  themselves,  with  this  exception,  that  it  has  saved  them  the 
op®8e  attendant  upon  barring  such  estates.     It  could  never 
htve  been  the  intention  of  the  legislature  after  passing  the 
Act  of  1815,  in  consequence  of  the  law  that  then  existed 
heisi%  liable  to  many  objections,  to  repeal  that  Act  and  to 
force  parties  back  upon  the  old  objectionable  mode  of  barring 
estates  tail,  and  at  the  same  time  declare  that  as  to  the  future 
^'all  such  estates  were  abolished."     The  policy  of  our  legis- 
lature for  some  time  past  has  been  to  get  rid  of  fictitious 
proceedings  in  our  Courts  of  law,  and  to  reduce  the  expenses 
that  follow  in  their  train,  and  it  was  quite  consistent  with 
that  policy  to  pass  chapter  112,  with  the  intention  of  giving 
to  it  retrospective  as  well  as  prospective  operation. 

Bladcetane,  in  his  Commentaries   (vol.  2,  page  361),  re- 
^.  camxnends  very  nearly  what  chap.  112  has  done.    In  refer- 
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1868.      ring  to  the  barring  estates  tail  by  common  recover} 

In  Re  Estote^f  "  It  hath  of  ten  been  wished  that  the  process  of  this  c 

'^was  shortened,  and  rendered  less  subject  to  ni 

"  either  totally  repealing  the  Statute  de  doniSy  which 

"  by  reviving  the  old  doctrine  of  conditional  fees,  e 

birth  to  many  litigations ;  or  by  vesting  in  every 

tail  of  full  age  the  same  absolute  fee-simple  at  oi 

now  he  may  obtain  whenever  he  pleases,  by  the 

"fiction  of  a  common  recovery/*    This  idea  has  1 

carried  out  by  our  legislature,  but,  instead  of  wai 

the  tenant  in  tail  has  arrived  at  full  age  before  hi 

turned  into  an  absolute  fee,  we  have  abolished  the  e 

gether. 


Ex  post  facto  laws  are  very  naturally  repugna 
feelings,  and  that  operation  is  never  given  to  s1;atu1 
the  words  are  clear  and  free  from  ambiguity:  the 
however,  to  retrospective  laws  is  largely  confined 
and  criminal  proceedings.  By  the  Constitution  of  t 
States,  no  State  can  pass  any  ex  post  facto  laws.  Ii 
Com.  409,  it  is  said  that  these  words  were  "technic 
"  sions,  and  meant  every  law  that  made  an  act,  d( 
the  parsing  of  the  law,  and  which  was  innocent  'w 
criminal ;  or  which  aggravated  a  crime,  and  made 
"than  it  was  when  committed;  or  which  altered 
"rules  of  evidence,  and  received  less  or  different 
"  than  the  law  required  at  the  time  of  the  commiss 
"  offence,  in  order  to  convict  the  offender."  Therei 
the  legi.-'lature  of  Connecticut  had,  by  a  law,  set  asid 
of  tlio  Court  of  Probate  rejecting  a  will,  and  direc 
hearing  before  the  Court  of  Probate,  and  the  ] 
whetlier  the  law  was  an  e.r  post  facto  law  prohibit 
Constitution  of  the  United  States;  the  Supreme  ( 
eluded  the  law  was  not  within  the  letter  or  intent 
prohibition,  and  was,  therefore,  lawful. 


(6 
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We  have  also  numerous  cases  in  our  own  books  of  authority       1868. 
lowing  that  retrospective  laws  are  not  uncommon^  where  inBeE^ateof 
uier  do  not  aflFect  life  or  liberty.     A  single  case  is  all  that  is 
Mceasary  to  refer  to  on  the  point.     In  Freeman  et  ah,  Ex- 
tcutm  of  Freemany  v.  Moyes.  1  Ad.  &  Ellis,  338,  the  Court 
held,  3  &  4  WiU.  4,  chap.  42,  sec.  31,  retrospective,  making 
eiecntore  liable  to  costs.     The  action  was  brought  before  the 
passing  of  the  Act,  but  the  cause  was  not  tried  until  after- 
vardB,  neither  were  there  any  words  in  the  Act  making  it 
retrospective;  yet  the  Court  held  it  to  have  that  operation. 
Lord  Dmman.  C.J.,  said  that,  upon  enquiry,  he  found  both 
the  Court  of  Common  Pleas  and  the  Court  of  Exchequer 
held  that  actions  alreadv  commenced  when  the  Statute  came 
into  operation  were  within  the  meaning  of  it.     Here,  then, 
we  have  the  opinion  of  three  of  the  highest  Courts  of  common 
law  in  England,  deciding  in  favor  of  a  retrospective  law; 
Md  where  Littledule,  J.,  in  the  cause  referred  to,  could  not 
*^oid  the  observation,  that  it  seemed  to  him  a  strange  conse- 
quence of  the  Act.  that  a  party  should  commence  a  suit,  and 
™,  only  on  the  eve  of  the  tria-l.  that  he  was  liable  to  costs, 
^"ieh,  if  he  had  known  before,  he  probably  would  not  have 
orought  the  action.     That  case  is  certainly  much  stronger 
^  favor  of  its  not  receiving  such  a  construction  as  those 
^urts  have  given  to  it,  than  the  case  under  our  immediate 
^^ideration;  and  I  must  confess  I  do  not  see  how,  by  giving 
^  chap.  112  the  construction  contended  for  in  favor  of  the 
^^?Pee  of  the  Court  of  Probate,  we  shall  do  injustice  to  any 
l^i^n.    Before  the  passing  of  the  Act,  a  person  could  have 
_^lie  for  himself  that  which  the  Act  now  does  for  him. '  The 
^^tation  in  the  Act  in  favor  of  a  valid  remainder  might 
'^^e  been  expressed  in  less  doubtful  words,  and   left  the 
•^^ng  clear  and  express.     As  it  is,  however,  I  cannot  sup- 
^^^  there  was  any  intention  to  limit  the  general  words,  "  all 
•^es  tail  are  abolished,"  beyond  the  limitation  referred  to 
'^   the  Act  of  1815.     By  that  Act,  in  all  cases,  where,  in 
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1863       England,  by  the  law  of  that  country,  estates  tail  could 
inReEsuteof  baiTed,  the  same  estates  might  be  barred  in  this  Provin 

Simpson. 

and  as  the  case  before  us  is  such  as  might  be  barred  in  E] 
land,  I  think,  for  this  and  the  other  reasons  given,  that  1 
decree  of  the  Judge  of  Probate  should  be  confirmed. 


DesBarres,  J.    Two  questions  are  involved  in  this  cai 
first,  whether  this  Act  (chapter  112  Revised  Statutes,  seco 
series),  is  retrospective;  and  secondly,  whether  it  applies 
a  case  like  this,  in  which  there  is  a  valid  remainder  in  f( 
tail  created  by  the  will  of  James  Simpson. 

Upon  the  first  point  I  entertain  no  doubt,  for  there  is  i 
ambiguity  in  the  words  of  the  Act  in  relation  to  it,  and,  co 
strued  according  to  their  plain  and  natural  import,  I  thii 
they  clearly  show  that  the  Act  was  intended  to  be,  and 
retrospective. 

The  second  point  presents,  to  my  mind,  much  greater  dif 
culty  than  the  first.     It  rests  on  the  construction  to  be  giT* 
to  chapter  112  of  the  Revised  Statutes,  the  meaning  of  whi 
it  is  not  easy  to  comprehend,  one  part  of  it  appearing  to 
at  variance  with,  and  irreconcilable  with,  the  other.    lit 
gins  by  declaring  "that  all  estates  tail  are  abolished,  w 
"  that  every  estate  which  would  hitherto  have  been  adjudg: 
"  a  fee-tail,  shall  hereafter  be  adjudged  a  fee-simple,"  gi^" 
to  it,  so  far,  a  general  operation,  and  making  it  apphca^ 
to  all  estates  tail ;  but  it  goes  on  to  say,  "  and  if  no  vft 
remainder  be  limited  thereon,  shall  be  a  fee-simple  a^ 
lute,  and  may  be  conveyed  or  devised  by  the  tenant  in 
or  otherwise  shall  descend  to  his  heirs  in  fee-simple." 


ce 

a 


These  latter  words  create  the  difficulty  of  which  I  I: 
spoken,  to  give  the  Act  such  a  construction  as  will  give  el 
to  all  the  words  used  therein,  and  make  the  whole  of  it  ifl 
ligible  and  consistent  with  itself.     This  is  by  no  mean 
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matter  easily  accomplished,  for,  while  the  first  part  of  the       1863. 
Act   gives  it,  as  already  observed,  a  general  application,  the  in  Re  Estate  of 
latter  restricts  its  operation  to  estates  tail  in  which  no  valid 
remainders  are  Timited,  giving  to  it  an  operation  which  does 
not    seem  to  have  been  ever  contemplated.     It  may  be  asked, 
then^  what  the  legislature  really  did  mean,  for  the  words  of 
the  -Act  clearly  show  that  it  was  not  intended  to  be  construed 
litex-ally.     To  do  so  would  make  one  part  of  it  inconsistent 
vitH  the  other,  and,  therefore,  I  can  come  to  no  other  con- 
clusion than  that  the  words  which  gave  the  Act  a  limited 
operation  were  introduced  through  some  inadvertence,  and 
vitliout  considering  the  effect  they  were  to  have  by  thwarting 
the  very  object  which  the  legislature  would  seem  to  have  had 
in  view,  to  convert  all  estates  tail  into  estates  in  fee.     We 
must,  therefore,  either  infer  that  the  restrictive  words  in  the 
Act  -were  unintentionally  inserted  in  it,  or  we  must  presume, 
what  is  very  improbable,  that  the  legislature  intended  to  give 
the   Act  a  limited  operation,  by  abolishing  some  estates  tail, 
and   allowing  others  to  remain,  and  to  be  afterwards  created 
jtifit    as  they  were  before  the  Act  passed.     That,  I  think, 
coultj  never  have  been  intended,  and  that  view  is  strength- 
^'^  by  the  fact  of  the  repeal  of  the  Act  of  55  Oeo.  3,  chap. 
1^>  passed,  as  its  title  declares,  for  the  purpose  of  providing 
^  easier  method  than  was  then  used  for  barring  estates  tail 
^  lands,  thus  furnishing  a  strong  argument  to  show  that 
^  legislature  really  meant  to  abolish  all  estates  tail  without 
"^inction,  otherwise  it  would  not  have  repealed  the  Act, 
^^  l^ft  a  class  of  tenants  in  tail,  (if  such  estates  tail  were 
^    1o  exist),  to  pursue  the  more  difficult  and  expensive 
'^edy  of  barring  such  estates  by  common  recoveries  suffered 
**  common  law.     The  repeal  of  the  act  of  55  Geo.  3,  satisfies 
^y  xnind  that  chap.  112  of  the  Revised  Statutes  was  really 
^teii^ed  to  abolish  all  estates  tail  without  distinction,  and 
^"^^  them  from  that  time  estates  in  fee-simple. 

*^    may  be  observed  that  the   construction   given  by  the 
ican  Courts  to  the  New  York  Act  of  1786,  from  which 
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1863.       our  Act  is  copied,  is  that  it  includes  estates  tail  in  remaindeir! 
inReErtAteof  and  vcsts  in  the  remainderman  a  fee^simple,  subject  to  th^j 

SlMPHON.  ^  • 

life  interest  of  the  tenant  in  possession.     I  am  disposed  t(Mz 
give  our  Act  the  same  construction,  by  rejecting,  as  unmeaaor 
ing,  the  words  which  give  to  it  a  limited  operation,  and  t.j^i 
construe  it  as  having  a  general  application,  extending  to  aL 
estates  tail,  whether  in  remainder  or  not,  in  order  thereby 
carry  out  what  seems  to  me  to  have  been  the  great  and  ii 
portant  object  for  whicli  it  appears  to  have  been  passed. 


I,  therefore,  think  that  the  estate  devised  bv  /ai 
Siwpsan,  the  grandfather,  to  his  son  John  Simpson,  decease^cd 
in  fee-tail,  has  now,  by  the  operation  of  chapter  112  of 
Revised  Statutes y  become  an  estate  in  fee-simple,  and  tL, 
the  devisee,  John  Simpson,  having  died  intestate,  the  esta..^ 
which  he  had  under  his  father^s  will  is  now  divisible  amc 
all  his  children,  and  that  the  proceedings  taken  by  the  Ju( 
of  Frobate  for  tlie  purpose  of  causing  such  division  to  b 
made,  must  be  confirmed.* 

Appeal  dismisse 
Proctor  for  appellant,  0.  Weeks. 
I'roctor  for  respondents,  TV.  H.  Blanchard. 

WiT.Kixs,  J.,  having  an  interest  in  the  case,  was  not  prese*- 
tho  argument,  and  gave  no  opinion. 
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In  re  THOMAS  SPENCE.  1868. 


rtoMi^  party  elected  as  alderman,  in  October,  1862,  had  been  several 
^S^  cooTicted  of  drunkenness,  assaults,  and  disorderly  conduct, 
^^  **«»  the  years  1866  and  1862,  but  there  was  no  such  convic- 
r^^  ^or  six  months  previous  to  his  election,  and  no  evidence  that 

w  M  ^^  *  common  drunkard. 

Held,  tint  the  City  Council  had  no  power  to  declare  his  election  a 
n|iUity,  and  to  direct  that  another  alderman  should  be  elected  in  his 

A  corpontlcm  baa  no  power  to  remove  a  duly  elected  member  of  its 
^^xi  body  for  crimes  committed  previous  to  his  election. 

P^^M^tice  with  regard  to  proceedings  on  application  for  a  quo  warranto 
"^Ofination. 

T  If.  Johnston,  senior,  Q.C.  (now  Attorney  General), 
•  obtained  a  rule  nisi  in  Michaelmas  Term  last,  on  the 
relation  of  TTunnas  Spence,  calling  upon  William  Roche, 
Beqnire,  to  show  cause  why  a  quo  warranto  information 
should  not  be  exhibited  against  him  to  show  by  what  author- 
%  he  claimed  to  be  one  of  the  aldermen  of  the  city  of  Halifax 
^o  represent  ward  number  five  of  the  said  city. 

The  rule  was  argued  in  the  same  term  on  the  several  aflS- 
davitfi  of  Thomas  Spence,  the  relator,  and  of  Daniel  J.  Smith, 
William  D.  Cutlip,  and  John  Y.  Payzam,t,  on  his  behalf ;  and 

of   TViXiiam  Roche,  David  P.  Rockwell,  John  L.  Cragg  (City 

Clerk),  and  Thomas  Rhind  (Assistant  City  Clerk),  contra; 

^y    J'.  TT.  Johnston,  senior,  Q.C,  for  the  relator,  and  W. 

StUH^kndy   Q.C,   and   J.    W.   Ritchie,   Q.C,   for   William 


1  the  material  facts  stated  in  the  affidavits  are  suffi- 
y  set  out  in  the  opinion   of  his  Lordship  the  Chief 

^  Court  now  gave  judgment. 


OuKG,  CJ.    At  the  annual  election  of  aldermen  for  the 

^^     of  Halifax,  held  on  the  Ist  October,  1862,  the  relator, 

^^^'^as  Spence,  being  duly  qualified  in  point  of  property, 

/*^   chosen  by  a  majority  of  fourteen  as  one  of  the  aldermen 

'^^rd  number  five;  but  a  petition  having  been  presented 

^^^Ust  his  return,  the  City  Council  passed  a  unanimous 

k^^lution  that  certain  charges  against  him  had  been  fully 
^^ined  bv  the  evidence  adduced,  and  that  he  was  not  a  fit 
i 
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1863,  and  proper  person  to  hold  the  office  of  magistrate;  thai 
In  Re  spknce.  should  not  be  allowed  to  take  the  prescribed  oaths  under 
city  charter  as  an  alderman  and  justice  of  the  peace;  i 
his  return  should  be  deemed  a  nullity,  and  the  office  hi 
thereupon  vacant,  that  a  new  election  for  ward  number 
should  be  forthwith  held.  A  poll  was  accordingly  opened 
the  14th  October,  which  resulted  in  the  return  of  Will 
Eoche,  Esquire,  and  in  the  last  Michaelmas  Term  a  rule  . 
was  granted  on  an  affidavit  of  Mr.  Spence  for  an  informal 
in  nature  of  a  quo  warranto,  and  was  fully  argued  before 
on  the  alleged  incapacity  of  Mr.  Spence,  and  the  alle 
illegality  of  the  second  election.  This  proceeding  is  of  i 
occurrence  in  this  Court,  as  we  have  few  corporations 
municipal  bodies  to  which  it  applies.  In  the  mother  cour 
it  is  common,  having  been  introduced  as  a  substitute  for 
ancient  writ  of  quo  warranto  by  the  Statute  9  Ann,  ch.  20,  i 
the  practice  with  relation  to  it  is  well  settled.  In  1839 
Court  of  Queen^s  Bench  foimd  it  necessary  to  introduc 
new  rule,  11  Ad,  &  Ell  3.  163;  that,  when  such  infonnat 
is  moved  for,  an  affidavit  shall  be  produced,  by  which  sc 
person  or  persons  shall  depose  upon  oath,  that  such  mot 
is  made  at  his  or  their  instance  as  relator  or  relators.  ] 
Spencers  affidavit  did  not  contain  this  clause,  and  althoi 
there  is  no  doubt  that  he  is  here  the  relator,  and  would 
answerable  in  costs,  the  omission  would  have  been  fatal,  1 
the  rule  of  1839  been  in  force  in  this  Court.  Fortunai 
for  him,  however,  our  Practice  Act,  sec.  238,  excludes 
rules  of  the  superior  Courts  of  common  law  in  Engl 
subsequent  to  1831,  which  have  not  been  adopted  by  ( 
selves,  so  that  the  rule  passed  in  1839,  but  not  incorpon 
into  our  Practice  Acts,  does  not  extend  to  this  Court.  1 1 
this  opportunity  of  stating  this  principle  broadly,  as  it  co 
frequently  into  play,  and  does  not  appear  to  be  sufficie] 
understood  or  appreciated. 

The  affidavit  of  Mr.  Spence  was  met  by  affidavits  of 
city  clerk  and  his  assistant,  and  of  Mr.  Roche ;  and  under 
43  of  the  Evidence  Act,  E.  S.  ch.  135.  we  allowed  Mr.  Sj 
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;  in  new  affidavits,  in  reply  to  the  new  matter  in  Mr.       1863. 
but  not  in  answer  to  the  other  affidavits ;  and,  there-  iTrcSpenceT 
wo  other  affidavits  having  been  received  on  behalf  of 
,  four  other  affidavits,  including  one  from  Mr.  Spencer 
ad  at  the  argument. 

main  object  of  these  was  to  establish,  or  to  explain 

m  alleged  concurrence  of  Mr.  Spence  in  Mr.  Roche's 

,  which  would  incapacitate  him  from  being  a  relator. 

Courts  exercise  a  discretionar}-  power  in  permitting 

itions  in  the  nature  of  a  quo  warranto  to  be  filed,  and 

ssence  of  the  inquire-  is  the  usurpation  of  an  oflBce  by 

y  attacked,  it  is  an  established  rule  that  a  relator  will 

allowed  to  impeach  the  title  of  the  part}^  who  has 

ledged^  it,  by  acting  with  him,  or  has  concurred  in  his 

.    There  are  some  modifications  of  the  rule,  which 

\  bearing  upon  this  case,  the  sole  question  here  being, 

i  put  in  the  two  cases  of  The  King  v.  Benney,  and 

\l§  T.  Parhyn,  1  Bam.  &  Adol.  684,  690,  whether  the 

did  or  did  not  concur  in  the  second  election,  whether 

I  or  encouraged  Mr.  Boche  to  come  forward  as  a  can- 

^tuAf  as  Mr.  Justice  Taunton  expressed  it,  played  fast 

m  to  suit  his  own  particular  interest.     He  did  not 

•ly  true;  that  would  have  been  decisive;  but  a  con- 

ifiriiort  of  voting  would  satisfy  the  casee;  and  had  the 

bpjof  Mr.  Roche  and  Mr.  Rockwell  remained  uncontra- 

ak  tather   unexplained,    I    should    have    held  them 

St  WBB  a  strange  thing,  certainly,  and  no  doubt  an 

JM^  with  Mr.  Spencers  ulterior  views,  that  he  should 

:  iaj  encouragement  whatever  to  Mr.  Roche,  or  ex- 

7  preference  for  him  over  his  rival ;  and  still  more, 

honld  go  to  Mr.  Boche's  house,  on  the  night  of  the 

and  congratulate  him   on  his   success.       This,   I 

Inky  was  a  concurrence,  within  the  principle  of  the 

en  the  other  hand,  there  is  the  fact  of  Mr.  Spence's 

ttom  delivering  his  vote,  though  he  took  a  warm 


i 
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1863.  interest  in  the  result;  there  is  the  protest  made  by  Mr. 
inReSPEN'CR.  McKay ^  at  the  opening  of  the  poll,  and  entered  in  the  poll- 
book;  there  are  the  aflBdavits  in  reply,  denying  Mr.  Spencers 
interference ;  and  there  is  his  own  affidavit,  that  he  apprised 
Mr.  Roche,  from  the  first,  that  he  intended  ^to  prosecute  hia 
claim,  and  had  directed  the  prosecution  to  be  conimenced; 
that  he  went  to  Mr.  Rochets  house,  at  his  request,  and  on  that 
same  evening  reiterated  his  determination  to  contest  the 
seat  in  the  Supreme  Court. 

With  these  statements  before  us,  it  is  quite  iniXK)S6ible,  I 
think,  to  contend  that  Mr.  Spence  had  disqualified  himself 
from  being  a  relator. 

We  come,  therefore,  to  the  main  question,  which  presents 
itself  certainly  under  very  remarkable  circumstances,  and 
the  more  so  as  the  facts  have  not  been  disputed. 

By  the  first  and  second  clauses  of  the  city  charter,  14  Vic, 
cli.  1,  the  inhabitants  of  the  town  and  peninsula  of  Halifax 
aro  constituted  a  corporation,  with  the  usual  powers  of  suing 
and  being  sued,  and  acquiring  and  holding  property;  and 
by  the  8th,  157th,  158th,  and  other  clauses,  the  City  Council 
arc  to  conduct  the  local  government,  to  enter  into  and  accept 
all  necessary  contracts,  and  to  have  power  to  make  bye-laws, 
and  to  exercise  within  the  city  all  the  powers,  jurisdiction, 
and  authority  of  the  Court  of  Sessions.  The  mayor  and 
aldermen,  while  in  office,  arc  also  justices  of  the  peace  within 
the  city,  and  represent,  in  fact,  and  embody  the  powers  of, 
the  corporation.  But  it  was  insisted  on  at  the  argument, 
that  the  inhabitants  are,  and  that  the  mayor  and  aldermen 
are  not,  the  corporation;  and,  not  being  so,  cannot  ezeFcise 
the  power  for  their  own  protection,  which  belongs  to  cop- 
porntioDs  in  the  mother  country.  This  construction,  however, 
is  so  ojiposed  to  principle,  and  would  involve  us  in  so  many 
absurdities,  that  it  must  of  necessity  be  rejected. 

The  12th  and  13tli  clauses  of  the  Act,  prescribing  the 
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qualifications  of  a  voter,  and  of  the  mayor  and  aldermen,  pro-  1863. 
vide  that  "  they  mnst  not  have  been  attainted  of  treason  or  in  Be  spence. 
**  felony  '' ;  and,  thereupon,  it  was  insisted  that  the  disquali- 
fication is  confined  within  these  limits;  in  other  words,  tliat 
a  person  having  been  convicted  of  the  most  infamous  offences 
ehort  of  felony  (and  there  are  many  misdemeanors  far  more 
infaTnous  than  many  felonies)  was  entitled  to  take  and  to 
hold  his  seat  as  an  alderman,  and  to  exercise  the  functions 
of  a  justice  of  the  peace,  to  act  as  a  guardian  and  an  adminis- 
trator of  the  law.  without  any  power  in  the  City  Council  to 
purge  their  own  body,  or  in  this  Court  or  any  other  to  remove 
him.  How  far  this  position  is  sustainable  I  will  presently 
mquirt*. 

The  leading  case  upon  this  point  is  that  of  Jaims  Baggy 
11  Coke's  Rep.  99,  in  which  it  was  resolved  that  if  a  citizen 
or  freeman  of  a  corporation  (and  a  fortiori,  if  a  member  of 
the  governing  body),  be  attainted  of  forgery,  or  perjury,  or 
conspiracy,  (the  two  latter  being  misdemeanors  only),  at 
the  king's  suit,  &c.,  or  of  any  other  crime  whereby  he  is  be- 
infamous,  the  corporation  may  remove  him.  In  such 
gays  Lord  Hardtvichey  in  The  King  v.  the  Mayor  and 
Burgesses  of  Derbyy  Cases  Temp.  Hardwicke  154,  *"'  it  is  the 
•*lo68  of  credit  which  is  the  ground  of  his  forfeiture;  and 
•*  therefore  conviction,  which  is  the  ground  of  his  infamy, 
**  ought  to  precede  the  disfranchisement." 

The  power  of  amotion  or  disfranchisement  of  a  member 
for  a  reasonable  cause,  says  Chancellor  Kent  (2  Corn's  297), 
IB  a  iK)wer  necessarily  incident  to  every  corporation.  This 
was  not  the  doctrine  in  the  time  of  Lord  Coke,  nor  the  ground 
of  the  decision  in  Bagfs  case;  but  in  Lord  Brace's  case,  2 
Strange  819,  the  Court  adopted  the  modem  opinion  that  a 
poirer  of  amotion  is  incident  to  a  corporation;  and  in  the 
leading  case  of  The  King  v.  Richardson,  1  Burr,  539,  Lord 
Mansfield  said:  ^^e  all  think  this  modem  opinion  is  right.  It 
•  ia  necessary  to  the  good  order  and  government  of  corporate 
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1863.  "  bodies  that  there  should  be  such  a  power,  as  much 
In  Re  spexck  "  powcT  to  make  bye-laws/'  So  in  the  King  v.  Ponsonby, 
Kenyon^s  Cases,  28,  Chief  Justice  Ryder  says,  *^  The 
"opinion  is,  that  the  corporation,"  (being  in  that  c 
Burgesses  of  Newton) y  "have  necessarily  a  power  to 
"  their  own  members,  though  not  particularly  given  1 
"  charter." 

On  these  authorities,  which  might  be  easily  mu 
and  on  the  reason  of  the  thing,  I  have  no  doubt  mys 
the  City  Council  have  power  to  remove  any  one  < 
number  convicted  during  his  incumbency  of  an  ir 
offence,  whether  felony  or  misdemeanor. 

The  books.  Tapping  on  Mandamus  for  example,  ] 
enumerate  many  grounds  of  removal  So  also  G 
Corporations,  242;  and  the  general  principle  is  quai] 
well  stated  in  The  King  v.  The  Mayor  and  Burgessi 
City  of  Gloucester y  3  Bulstrode  189,  decided  so  far  bac 
year  1617,  where  Croke,  J.,  said:  "A  common  dnu 
"  an  unfit  person  for  government";  and  Cohe,  C.J.,  la 
the  rule  that  the  Common  Council  (not  the  corj: 
mark,  but  the  Common  Coimcil)  may  remove  an  sl. 
"  if  they  have  good  cause ;  but  yet  with  this  observati 
"  they  are  to  do  that  which  is  justum  and  juste — jus 
"the  matter,  and  juste  for  the  manner;  and  cleai 
"  magistrate,  an  alderman,  be  eibriosus,  common,  and 

accident,  he  is  an  unfit  person  for  government,  and  i 

good  cause  to  remove  him. 


So,  also,  writing  a  scandalous  libel  upon  the  ma; 
held  a  good  cause  upon  conviction  in  Lane^s  case,  cite 
Temp.  Hard.  155,  as  to  which,  however,  there  is  a  q 
Chief  Justice  Holt,  and  a  simple  assaxdt  is  not  an  of 
this  class.     Buller^s  Nisi  Prius,  206. 

Let  us  now  consider  what  were  the  charges  agai: 
Spence,  and  when  they  occurred. 

It  appears,  by  the  records  of  the  Police  Court,  that. 
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June,  1856,  and  April,  1862,  Spence  was  brought  before  it  no       1863. 
\«s  than  ten  times ;  and  on  nine  of  these  cases  was  sentenced  in  Re  spence. 
ior  abusive  and  obscene  language,  for  drunken  and  disor- 
derly conduct   in  the   streets,   and    for   various  assaults  on 
police  oflScers  and  others.     In  November,  1856,  he  was  sen- 
tenced to  bridewell  for  seven  days  for  an  assault  of  which  he 
pleaded  guilty,  and  to  three  days  more  for  an  assault  on  the 
«>iistable.    His  conduct  on  this  last  occasion  was  most  out- 
rageous; and,  finally,  he  was  put  upon  a  truck,  and  carried 
to  the  lock-up.     In  ApriL  1862,  we  find  him  again  in  the 
iock-up,  charged   with   being   drunk    and  disorderly  in  the 
street,  and  making  use  of  abusive  or  provoking  language 
towards  Mnvrice  Power,  a  police  officer,  when  he  was  sen- 
tenced to  pay  a  fine  of  four  dollars. 

That  a  man  of  these  habits,  whatever  redeeming  qualities 
he  may  possess  in  the  eyes  of  his  neighbors — and,  surely 
there  must  be  some —  should  have  been  chosen,  in  less  than 
six  months  after  his  last  conviction,  one  of  the  aldermen  of 
the  city,  entitling  him  to  try  and  punish  offences  against  the 
good  order  and  peace  of  the  community,  is  certainly  a  remark- 
able thing,  and  provocative  of  much  serious  reflection.  With- 
out raising  too  high  a  standard  of  morality,  or  expecting 
that  members  of  the  City  Council  shall  not  occasionally  err 
like  other  men ;  that  they  may  not  sometimes,  through  rarely, 
be  guilty  of  intemperance,  or  use  abusive  language,  or  com- 
mit assaults:  one  cannot  wonder  at  their  anxiety  to  reject 
a  companion,  who  has  made  himself  so  imhappily  conspicu- 
ous on  the  records  of  the  Police  Court.     A  man  who  has 
been  once  in  bridewell,  and  tvnce  in  the  lock-up,  has  far 
tranacended  the  conventional  line,  which  society  has  drawn 
between  the  reputable  and  disreputable.     These  convictions 
indicate  a  very  diflPerent  status  and  tone  of  feeling  from  cases 
that  may  be  put  of  breaches  of  the  moral  law,  that  may  be 
almost  as  culpable,  but  are  not  quite  so  notorious,  or  so  dam- 
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1863       aging  to  character.     I  have  not  a  doubt  that  sev(  ral  of 
In  Be  spENXE.  offences  upon  these  records — I  do  not  say  all — would 
justified  the  City  Council  upon  conviction  in  remo\ing 
of  their  members.     The  difficulty  here  is,  that  it  is  no 
amotion  of  a  member  who  had  taken  his  seat  and  then 
convicted;  but  of  a  party  elected  by  the  legal  constitu 
after  the  conviction  and  punishment.     I  have  found  no 
that  comes  up  to  this.     Although  Mr.   Spence  was  d: 
several  times  between  1856  and  1862,  there  is  no  evid 
that  he  was  a    common    drimkard,  and    no    evidence  a 
of  his  habits  at  the  time  of  his  election.     It   is    said 
the  Act  of  incorporation  i?  defective,  but  it  would  be  difi 
to  frame  any  clause  that  would  meet  a  case  like  the  prej 
Where  the  legislature  trusts  the  power  of  suffrage,  they  i 
take  all  the  consequences  that  may  follow  it.     The  electo] 
ward  number  five  have  thought  fit  to  repose  their  confid 
in  the  relator ;  and  it  is  to  be  hoped  that  this  confidence 
on  some  reformation  of  manners,  some  qualities  of  hea 
heart,  which  the  electors  know,  but  this  Court  has  no  n: 
or  opportunity  of  knowing.     Our  duty  and  function 
ar'certain  the  law,  and  to  declare  the  law  as  we  find  it; 
having  been  unable  to  discover  any  law  that  would  justi 
in  excluding  the  relator  from  the  office  to  which  he  has 
elected,  I  am  of  opinion  that  this  rule  must  be  made 
lute,  and  that  the  information,  if  necessary,  must  go. 

Bliss,  J.  The  relator,  in  this  case,  was  duly  elect 
October,  1862,  an  alderman  of  ward  number  five,  by  j 
jority  of  the  electors.  Before  he  could  be  sworn  in,  a 
tion  was  presented  to  the  mayor  and  aldermen  from  c 
electors  of  that  ward,  stating  that  Thomas  Spence  was 
fit  and  proper  person  to  hold  the  office  of  magistrate 
praying  that  he  might  not  be  sworn  in  until  a  thorouj 
vestigation  was  had  into  the  case. 

The  City  Council,  thereupon,  proceeded  to  the  inv< 
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tion,  and  ascertained  that  the  said  Thomas  Spence  had  been       1863 
repeatedly  convicted  at  the  Police  Court  of  the  several  of- ihRcSpknck. 
fences  of  using  abusive  and  filthy  language,  of  assaults,  and 
of  drunkenness,  on  various  occasions  between  June,  1856, 
»nd  AprUy  1862 ;  for  some  of  which  he  had  been  fined,  and 
for  others,  sentenced  to  imprisonment  in  bridewell  and  the 
common  jail.     After  hearing  him  by  his  counsel,  the  City 
Council  passed  a  resolution  stating  the  above  facts,  and  de- 
clariag  that  the  said  Thomas  Spence  was  not  a  fit  and  proper 
person  to  hold  the  responsible  ofBce  of  magistrate;  that  the 
offences,  of  which  he  had  been  so  convicted,  rendered  him 
ineligible  to  exercise  the  oflSce  and  duties  of  alderman  and 
justice  of  the  peace,  and  therefore,  resolved,  that  he  should 
Bot  be  sworn  into  oflSce;  that  the  return  of  his  having  a  ma- 
jority of  votes    was  a  nullity;  that  the  office  of  alderman 
lor  ward  number  five  was  vacant,  and  that  it  be  filled  up 
•ccording  to  law.     The  mayor,  thereupon,  issued  his  writ 
ior  a  new  election.     An  election  was  accordingly  held  under 
it  on  the  14th  Octoher,  at  which  William  Roche,  Esquire,  was 
efeeted  over  another  candidate,  and  was  returned  and  sworn 
into  ofSce. 

The  object  of  the  present  rule  was  to  try  the  legality  of 
these  proceedings  on  the  part  of  the  mayor  and  aldermen, 
and  the  case  was  argued  very  fully  before  the  Court  during 
the  last  term. 

It  must  now  be  taken  as  a  well  established  principle,  though 
the  contrary  had  been  formerly  decided  in  Bagg^s  Case,  11 
Co.  99,  that  a  power  of  amotion  of  any  of  its  members  for 
just  and  sufficient  cause  is  incident  to  every  corporation. 
Hex  T.  Richctrdson,  1  Burr.  539. 

It  may  be  a  power,  which,  if  wholly  without  limit  or  con- 
I,  trolj  would,  perhaps,  be  liable  to  abuse,  as  all  arbitrary  power 

;  but,  under  the  salutary  checks  which  the  Courts  of  law 

^.^Esercise  over  corporations  in  this  respect,  it  appears  to  me  to 

a  wholesome  and  indispensable  right,  without  which  no 
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1863.       order  or  decorum  could  be  maintained  within  the  body  cor- 
liTae  JSPKNCK  porate,  and  no  government  either  within  or  without  could  be 
carried  on. 

This  general  power  incident  to  corporations  was  not  so 
much  denied  by  the  counsel  who  supported  the  present  rule,  j 
as  its  applicability  to  the  City  Council,  who,  it  was  argued, 
did  not  constitute  the  corporation  of  the  city  of  Halifax.    It 
is  true,  that,  by  the  Provincial  Statute  14  Vict.  (1851),  th^  , 
inhabitants  of  the  town  and  peninsula  of  Halifax  are 
corporated  by  the  name  of  the  City  of  Halifax;  but,  exce 
for  the  purposes  of  electing  a  mayor  and  aldermen,  the 
habitants  generally  have  themselves  nothing  further  to 
The  mayor  and  aldermen  are,  by  the  Act,  constituted 
Common  Council,  in  whom,  by  sec.  8,  the  power  of 
bye-laws,  and  the  whole  administrative  and  executive  auth 
ity,  and  the  government  are  exclusively  vested.     Whate 
power,  therefore,  belongs  to  the  corporation,  belongs  to  tlX^^ 
executive  body ;  and  this  particular  power,  which  is  incid^?^^^ 
to  (^very  corporation,  becomes  under  this  Act  transferred        '^ 
the  same  jurisdiction,  in  which  all  its  other  delegated  po 
and  authority  reside.     It  is  the  obvious  and  necessary 
sequence  of  the  Constitution  which  the  legislature  has  giv^ 
to  it.     The  ver}^  power  of  making  bye-laws,  one  which  k9^^ 
is  incident  to  every  corporation,  and  which  the  Statute 
vested  in  this  case  in  the  City  Council,  is  conclusive  in 
mind  to  show  that  the  power  of  amotion  of  any  of  its  me 
bers  where  it  can  be  exercised,  must  belong  to  the  City  Co 
cil.    In  Rex  v.  Bichardson,  Lord  Mansfield  says:  '^  Suppose 
"  bye-law  made  to  give  power  of  amotion  for  just  cause,  sud^^ 
"  bye-law  would  be  good.     If  so,  a  corporation,  by  virtue  oi^ 
"an  incident  power,  may  raise  to  themselves  authority  to 
"remove  for  just    cause,    though    not    expressly  given  by 
"charter  or  prescription.'"     Xow,  as  the  power  of  making 
bye-laws  is,  by  the  Act  of  incorporation,  vested  in  the  City 
Council  alone,  they  could,  by  a  bye-law,  have  given  to  them- 
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*^es  this  power  of  amotion;  and,  therefore,  following  out       1863. 


^  i^soning  of  Lord  Mansfield,  the  same  body  must  have  in  Re  spenci. 
*^^s  incidental  power  of  amotion,  which  they  could  acquire 
^S  a  bje-law,  but  for  which  no  bye-law  is  requisite. 

But,    taking  this  to  be  so,  and  conceding  that  the  causes 

aUeged    would  be  good  and  sufficient  grounds  for  the  amotion 

of  this    person  from  the  City  Council,  where  they  could  legally 

exercise  that  power,  the  principal  question  still  is,  whether 

tbe  Ci't^'  Council  have  any  right  or  authority  to  do  what  they 

^^e  3 one  in  this  case? 

Tlhis    is  not  an  amotion  from  their  body  of  one,  who  had 
\)een  s^w-om  into  office,  and  was  an  actual  member  of  it,  and 
lot  cauges  arising  while  he  was    so   a   member    of  the  City 
CcfimciL    The  complaint    against    him    is,    that  he  was  a 
^i^ard,  a  brawler,  and  a  disturber  of  the  peace,  and  so  was 
^fit  to  fill  the  office  of  an  alderman  and  a  justice  of  the 
P^^<^    All  the  instances,  however,  of  his  alleged  misconduct 
*°^  unfitness,  were  from  the  year  1856  to  the  month  of 
^7, 1862,  the  latest  of  them  having  occurred  some  months 
^^te  his  election;  and  this  misconduct,  the  City  Council 
^^  declared,  had  rendered  him  ineligible  for  the  duties  of 
^  crfSce,  and  his  return  a  nullity,  which  they,  therefore,  set 
***^e,  and  proceeded  to  fill  up,  what  they  call  a  vacancy,  by 
att^w.  election. 


-A.11  that  is,  therefore,  alleged  against  this  person,  amounts 

^  ^  disqualification  to  be  elected  at  all ;  and  so  the  City  Coun- 

^   liave  expressly  treated  it.     That  was,  however,  a  matter 

™*   the  consideration  of  the  electors,  and  upon  which  they 

were  to  exercise  and  pass  their  judgment.     The  offences  with 

which  Spence  is  charged  were  committed,  not  against  the 

Common  Council,  nor  yet  against  the  corporation  itself,  but 

tS^^t  the  electors  at  large  of  his  ward,  number  five.     They, 

gfxi  they  alone,  as  I  conceive,  could  take  any  cognizance  of 

tfitt.    If^  with  a  full  knowledge  of  these  facts,  which  appear 
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1863.  so  notorious,  the  electors  still  thought  him  a  fit  and  pro^ 
inReSPKNCE.  man  to  represent  them  as  alderman  of  their  ward,  who 
to  say  he  was  not?  I  know  of  no  power,  certainly  of  noB 
that  is  inherent  in  the  City  Council,  thus  to  disfranchise 
party,  and  to  declare  him  ineligible,  who  has  been  duly  elect 
by  law.  The  Act  of  incorporation  does  indeed  give  such- 
power  to  the  Council  by  the  15th  section,  but  by  the  claa 
immediately  preceding  that,  it  had  specified  the  groua- 
which  would  disqualify;  and  these,  and  these  alone,  we 
those  about  which  the  City  Council  were  authorized  to  e 
quire  into,  and  decide  upon.  If  not  disqualified  by  any 
these  statutable  causes,  a  person  has  been  elected,  that 
duly  elected,  whatever  his  character  may  have  been,  howev 
low  and  degraded  theretofore,  it  is  not  in  the  power  of  tZ 
City  Council,  as  I  conceive,  to  set  the  election  aside,  sam 
declaring  the  oflBce  to  which  he  has  been  elected  vacant,  stL 
ply  the  place  by  a  new  writ. 

If,  indeed,  now,  after  admission  to  office,  there  should  T 
a  commission  of  such  offences  as  would  constitute  a  just  an^ 
reasonable  ground  for  amotion,  then  would  be  the  time  tc 
the  legitimate  exercise  of  this  power.  For  all  others,  excep 
those  which  the  Statute  has  made  grounds  of  disqualificati<N: 
the  electors  may  charitably  be  supposed  to  have  considers 
them,  trusting  to  the  reformation  of  the  party;  but  whethe 
this  be  so  or  not,  it  is  a  subject  in  which  the  electors,  an 
they  only,  can'  exorcise  any  judgment  or  control. 

I  am  sensible  that  this  may  place  the  City  Council  in  e 
pleasant  situation.  It  must  be  a  subject  of  great  annoyan( 
to  so  respectable  a  body,  and  a  matter  of  no  little  publ: 
concern  with  reference  to  the  magisterial  duties  ai 
noxed  to  the  duties  of  an  alderman,  that  they  must  n 
ceive  and  be  associated  with  one,  whose  frequent  appearanc 
before  their  own  civic  court  in  the  character  of  a  culprit  ha 
rendcTcd  him  very  unfit  to  preside  in  it  as  a  judge;  but  ih 
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remedy  for  this,  in  whatever  way  it  is  desirable  that  it  should       186-1 
be   had,  must  be  sought   for   and   obtained   from  the  same  in  Re  spknce. 
fiource,  from  which  the  corporate  existence  is  itself  derived. 

A  preliminary  objection  was,  however,  taken  in  this  case, 
that  Spence  was  precluded  from  moving  in  the  matter  from 
his  having  concurred  in  this  election  of  Roche.     In  support  of 
this  objection,  Roche  states  in  his  aflSdavit  that  he  was  en- 
couraged and  induced  to  contest  the  office,  not  only  by  many 
of  Spmce^s  former  supporters,  but  by  Spence  himself,  who 
appeared  to  him  to  be  a  zealous  supporter  of  him,  and  to  be 
^'^xious  that  he  should  be  returned;  for,  on  different  days 
^^  occasions  after  he  had  become  a  candidate,  Spence  met 
^^  stopped  him  in  the  street,  and  stated  that  he  was  doing 
*^  he  could  to  secure  his  (Rochets)  election;  and  that,  after 
^^^he  had  been  declared  elected,  Spence  on  that  evening  went 
^  Soche^s  house,  stated  his  satisfaction  at  the  result  of  the 
w^etion,  congratulated  Roche,  and  expressed  himself  much 
P^^Hsed  at  it.    David  Rockwell  confirms  this  last  statement, 
fe  ©ays  he  was  present,  and  heard  Spence  congratulate  Roche, 
^d  express  his  satisfaction  that  he  had  been  returned;  and 
^  added  that  he  had  done  all  he  could  to  secure  Rochets  elec- 
"*H,  though  he  had  not  voted  himself.     Daniel  Smith  also 
•^ys  that  a  day  or  two  before  Rochets  election,  Spence  told 
'^i'xi  that  he  and  his  party  intended  to  support  Roche  at  the 
«lectiOTL 

The  authorities  are  numerous,  and  need  not  to  be  par- 

**^nlarly  cited,  which  show  that  no  person  can  be  heard  as  a 

^*ator  who  has  concurred  in  the  election  which  he  now  seeks 

^^   disturb;  and  the  above  facts,  if  unexplained  or  uncontra- 

^^^^ted,  would,  without  question,  I  think,  bring  the  party  who 

Implies  in  this  case  within  that  rule.     But  I  think  a  suflB- 


answer  has  been  given  to  them.     In  the  first  place,  it 
dear  from  Rochets  own  affidavit,  that  he  was  perfectly 
^e  from  the  first  of  all  the  circumstances  under  which 
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1863.       S pence's  election  had  been  set  aside,  and  his  own  had  U 
inRcHPENCE.  place,  and  that  the  legality  of  his  depended  altogether  i 
the  legality  of  the  proceedings  of  the  City  Council.     !^ 
Spence  distinctly  swears  that,  before  the  election  of  Ri 
the  latter  having  asked  him  what  he  intended  to  do  about 
matter,  he  informed  Roche  that   he   intended    to    prose 
for  Ills  seat  in  the  Supreme  Court,  and  had  instructed  a 
secution  to  be  commenced, — a  determination  which  he 
never  abandoned,  and  of  which  Roche  was  fully  aware; 
he  was  instructed  by  his  attorney  not  to  take  any  part  in 
election,  and  did  not;  that  he  did  not  go  near  the  poll, 
did  not  exert  himself  to  procure  the  return  of  Roche; 
he  denies  that  he  ever  told  him  that  he  was  doing  all  he  a 
to  secure  his  return,  but  that  he  did  tell  him  if  he  (Spei 
had  not  been  a  candidate  at  the  first  election,  he  would  1 
voted  for  the  other,  and  so  would  many  of  his  friends;  t 
on  the  evening  of  Roche's  election,  he  was  in  the  house  of 
latter,  and  shook  hands  with  him,  and  expressed  his  S4 
faction  that  Roche  had  succeeded  over  his  opponent; 
Roche  then  well  knew  that  he  (Spence)  still  persevered  in 
prosecution  to  obtain  his  office;  and  that  Roche  then 
him  that  if  he  (Spence)  succeeded  in  establishing  his  ri 
he  would  give   up   his   seat,   and   leave  it.     Spence  fur 
swears  that  he  did  not  induce  or  encourage  Roche  to  offer 
candidate,  or  to  contest  the  seat;  but  that  the  latter,  ai 
believes,  acted  under  the  conviction  that  he  engaged  in 
contest  subject  to  the  result  of  Spencers  prosecution  to  es 
lish  his  right  to  the  office.     William  Cutlip  also  swears 
he  was  at  Roche's  house  on  the  evening  of  his  election, 
that  Roche  then  told  him  that  he  did  not  consider  hin 
the  alderman  elect  for  the  ward,  as  there  was  another 
(Spence)  previously  elected,  and  if  so  declared  by  the 
preme  Court,  he  (Roche)  would  cheerfully  vacate  his  sea* 
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him.    This  person  also  denies,  according  to  his  belief,  that       1863. 
^nce  interfered  in  any  way  in  Rochets  election.  in  Re  8pence. 


A.11  concurrence,  then,  in  the  election  of  RocTie  on  the  part 
of    JSpence,  which  could  alone  disqualify  the  latter  as  a  relator 
in     the  present  proceedings,  is  distinctly  denied.     But  it  is 
nol:-   diflBcult  out  of  these  apparently  contradictory  aflBdavits 
to    s^e  the  real  state  of  the  case.     Spence  was  contending  for 
his   seat,  of  which  he  had  been  deprived  by  a  resolution  of  the 
Ci'ty  Council,  and  Roche  was  aware  of  this :  what  the  result 
mig-lt  be,  appeared  uncertain  to  both  when  the  second  election 
toofc  place.     Spence  preferred  Roche  to  the  other  candidate 
thon  offering,  and  after  the  election,  and  this  certainly  is  not 
w^    Tinfavorable  trait  in  his  character,  congratulated  him  on 
1^   auceess,  though  at  the  same  time  still  bent  on  contesting 
'^    own  right  to  the  seat,  satisfied  if  he  did  not  get  it,  that 
^^>c-?ie  should ;  while  Roche,  on  the  other  hand,  engaged  in  and 
^^*^^ed  on  the  election  with  the  knowledge  and  conviction 
^^t  Spence  was  pursuing  his  own  claim,  and  that  upon  the 
^^ision  of  it,  the  validity  of  second  election  would  depend, 
•^   lie  was  content  it  should.     It  is  clear,  that  in  this  there 
^^^  and  could  be  no  such  concurrence  on  the  part  of  Spence, 
^^ch  could  prevent  his  contesting  the  legality  of  Roche's 
^^ction;  for  that  was  the  very  question  which  both  of  them 
^derstood  was  to  be  settled  in  this  Court.     It  was  as  it  were 
"^^erved,  if  not  expressly,  yet  tacitly,  between  them;  and  I 
*QoxiId  doubt,  even  if  Spence  had  actively  supported  Roche 
^     the  election,   under   these   circumstances,    whether   that 
^tild  have  debarred  him  from  now  contesting  the  legality 
^  *  the  election.     Spence  has  not  been  playing  fast  and  loose 
this  matter;  he  is  not  impeaching  the  title  of  the  other 
^r  having  led  him  to  engage  in  the  pursuit  of  the  office. 
^act,  there  has  been  no  concurrence  on  the  part  of  Spence 
tike  matter,  as  opposed  to  his  present  proceedings.     In 
vindicating  his  claim,  he  is  only  doing  what  he  had  all 
g  during  Roches  election  avowed  openly  to  be  his  inten- 


Ui 
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1863.  tion.  Roche  knew  it,  acted  upon  this  knowledge  of  it,  a  - 
inReSPKNCK.  after  his  election,  still  recognized  the  intention  of  Spmc^ 
appeal  to  this  Court,  and  his  right  to  do  so,  declaring 
willingness  to  submit  his  own  right  to  the  oflSce  to  the  d^ 
sion  which  should  be  given  upon  Spencers  prosecution  of  ^ 
claim.  I  think  it  would  be  straining  the  principle,  by  wh3 
a  concurrence  in  the  election  precludes  a  party  from  Iz 
peaching  it,  if  it  were  extended  to  a  case  like  this. 

Another  objection  was  also  taken  to  this  rule,  arising  c* 
of  the  English  rule  of  practice,  in  the  Queen's  Bench,  whL 
requires,  in  cases  of  quo  warranto,  an  affidavit  to  be  filed  by 
relator,  stating  that  the  motion  is  made  at  his  instance ;  the 
being  no  such  affidavit  here.     But  this  rule  was  made 
Michaelmas,  3  Vict,  (1839),  and  is  not  included  in  our  o^ 
Practice  Act,  l)y  which  our  practice  in  other  respects 
directed  to  follow  that  of  the  English  Courts  in  force  pre^ 
ous  to  1  Will.  4 ;  so  that  this  particular  rule  in  question  do 
not  affect  us. 

On  the  whole,  therefore,  I  am  of  opinion,  for  the  reasoi 
which  I  have  stated,  that  the  present  rule  for  a  qiu)  warran- 
must  be  made  absolute. 

DesBarres.  J.*  The  first  question  for  consideration  i 
this  case  is,  whether  the  relator,  Thomas  Spence,  having  hee 
elected  by  a  majority  of  votes,  and  returned  as  an  alderma 
for  the  city  of  Halifax  for  ward  number  five  in  October' 
1<S(?^,  is  disqualified  from  taking  his  seat  at  the  Counc 
Board,  and  assuming  the  duties  of  that  office,  by  reason  c 
his  conviction  of  certain  offences,  with  which  he  was  charge 
in  the  j^olice  office  in  this  city.  The  charges  preferred  agains 
him,  and  on  which  convictions  were  had,  were  for  drunken 
no>s  and  disorderly  conduct,  assaults,  and  for  abusive  an* 

♦  DODD,   J.,   not   having   been   present  at   the  argnment,   gave  n 

opinion. 
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ol>soene  language  in  the  streets.  All  these  oflfences  were  1863. 
committed  by  the  relator  before  he  became  a  candidate  and  in  Re  spknce. 
war*  returned  as  an  alderman  for  ward  number  five.  For 
some  of  these  offences  fines  were  imposed  upon  him,  for 
otHc^rs,  he  was  sentenced  to  imprisonment  in  the  county  jail 
anci  in  the  city  prison,  and  on  two  occasions  he  was  sen- 
tenc-ed  to  bridewell,  at  one  time  for  seven,  and  at  another 
for  three  days.  It  must,  therefore,  be  presumed  from  the 
numerous  charges  from  time  to  time  preferred  against  the 
relator  in  the  Police  Court,  that  the  electors  were  quite  aware 
of  the  nature  of  the  offences  committed  by  him,  and  the 
Punishment  awarded  him  for  these  offences  and  yet,  with  full 
faioxi-ledge  of  his  previous  conduct  and  general  character, 
^^^y  have  thought  fit  to  elect  him  to  the  responsible  and 
honorable  office  of  an  alderman  for  this  city  for  ward  number 
"^^  5  and  we  are  now  called  upon  to  say  whether,  under  the 
^^*  as  it  exists,  the  relator  is  eligible  for,  or  disqualified 
'^^^1,  holding  that  office  on  the  ground  of  immorality  and 
^^  J^c^onduct.  If  I  were  asked  merely  to  express  my  opinion 
°^  "the  conduct  of  the  relator,  as  evidenced  by  the  acts  imputed 
^^  l>.im  which  he  has  not  denied,  I  would  not  hesitate  to  say 
^  '^"as  disreputable,  and  anything  but  a  qualification  for 
™o^;  but  I  am  not  called  upon  to  express  an  opinion  as  to 
^^  conduct  he  has  pursued,  my  duty  simply  requires  me  to 
aeolare  whether,  under  the  Act  for  the  incorporation  of  the 
^ty,  the  relator  was  disqualified  from  being  v»lected  an  alder- 
•  nian.  by  reason  of  the  offences  previously  committed  by  him. 
Ta.r:iiing  to  section  12  of  the  Act  of  incorporation,  I  find  that, 
*Ixi  order  to  qualifv  a  citizen  to  vote  at  anv  election  of 
m^yor,  alderman,  or  ward  assessor,  he  must  be  a  natural 
'^^^^n  or  naturalized  male  subject  of  her  Majesty  of  the  full 
of  twenty-one  years,  not  attainted  of  treason  or  felony, 
must  also  have  resided  in  the  cit}'  of  Halifax  for  one 
y^^r  previous  to  the  election,  and  have  paid  rates  (poor  and 
^"^  rates)  therein  during  the  year  preceding  such  election.^' 
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1863.  Section  13  of  the  same  Act  declares  what  the  qualification 
In  Re  spbnck.  as  niavor,  alderman,  or  ward  assessor,  shall  be,  in  the  follow- 
ing words :  "  To  qualify  a  citizen  to  be  eligible  as  mayor,  or 
"alderman,  or  as  ward  assessor,  he  must,  in  addition  to  the 
"  qualifications  necessary  to  a  voter,  be  the  owner  in  his  own 
"right  of  property  within  the  city,  real  or  personal,  to  the 
"value  of  five  hundred  pounds  beyond  the  amount  he  may 
"justly  owe." 


It  is  quite  clear,  then,  that  having  the  property'  qualifica- 
tion, which  is  not  disputed  in  this  case,  no  offence  short  of 
treason  or  felony  is,  under  this  Act,  a  disqualification  for 
election  as  an  alderman,  and  though  it  may  not  be  usual  or 
judicious  to  elect  to  a  civic  office  any  other  than  a  person  of 
irreproachable  character;  there  is  certainly  nothing  in  the 
Act  itself  to  preclude  a  person,  convicted  of  the  offences 
imputed  to  the  relator,  from  being  elected  to  that  office  from 
which  the  Cit}-  Council  have  excluded  him.  The  electors 
have  overlooked  the  offences  committed  by  the  relator,  either 
from  some  well  grounded  belief  of  his  having  abandoned  the 
discreditable  practices  attributed  to  him,  or  from  some  im- 
provement which  they  have  observed  in  his  general  conduct 
They  have,  at  all  events,  for  reasons  best  known  to  them- 
selves, thought  fit  to  make  him  their  representative  at  the 
Council  Board,  and  conferred  upon  him  the  right  of  assum- 
m*^  and  discharging  the  duties  of  an  alderman  for  ward 
number  five ;  and,  having  done  so,  I  think  he  is  entitled  to  a 
seat  at  that  board,  and  has  a  right  to  take  upon  himself  and 
discharge  the  duties  of  his  office  on  taking  the  oaths  pn^ 
scribed  bv  law. 

In  arriving  at  this  conclusion,  I  have  not  overlooked  the 
objection  taken  at  the  argument  to  this  application,  founded 
on  the  statement  contained  in  the  defendant's  affidavit,  "  that 
"  he  (the  defendant)  was  encouraged  and  induced  to  contest 
"the  seat  for  alderman,  on  the  14th  day  of  October  last,  for 
"ward  number  five,  not  only  by  many  of  the  electors,  who 
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had  previously  supported  Thomas  Spence,  but  by  Thomas       1S63 
Spence  himself,"  which  statement,  if  uncontradicted  and  in  Re  spence. 
unexplained,  would,  according  to  the  cases  cited,  have  been 
a  sufficient  answer  to  this  application.     But  this  statement 
is  denied  by  Spence,  who  expressly  swears  that  very  soon 
after  the  City  Council  had  decided  to  declare  his  seat  vacant 
as  alderman  of  ward  number  five,  he  informed  the  defendant 
that  he  intended  to  prosecute  for  his  seat  as  alderman  for 
\rar4  number  five,  in  the  Supreme  Court,  and  that  he  had 
instructed  the  prosecution  to  be  commenced;  and,  further, 
that  he  never  afterwards  informed  the  defendant  that  he  had 
altered  that  purpose,  or  that  he  had  abandoned,  or  had  any 
intention  to  abandon,  proceedings  for  procuring  his  seat  as 
alderman  for  ward  number  five.     At  the  conclusion  of  his 
affidavit,  Spence  says :    "  I  did  not  invite,  induce,  or  encour- 
"  age  the  said  William  Roche  to  offer  as  a  candidate,  or  con- 
"  test  the  seat  for  alderman  at  the  said  second  election,  on  the 
^^  fourteenth  day  of  Ocioher ;  but,  on  the  contrary,  I  fully 
"  believe  that  the  said  William  Roche  offered  as  such  candi- 
^  date,  and  contested  the  said  election  in  the  conviction  that 
*•'  he  was  doing  so,  subject  to  the  result  of  my  prosecution  in 
^the  Supreme  Court  to  the  established  in  the  said  office." 
TJnder  these  conflicting  statements.  I  think  the  last  objec- 
tion taken  on  the  part  of  the  defendant  to  this  application 
cannot  prevail,  there  having  been,  in  point  of  fact,  no  actual 
abandonment  of  his  right  or  claim  to  the  office  of  alderman, 
nor  any  expression  used,  or  act  done,  by  Spence,  from  which 
anT  other  inference  could  be  drawn,  than  an  apparent  will- 
ingness or  desire  on  his  part  that  the  defendant  should  suc- 
ceed in  obtaining  the  seat,  provided  he  failed  in  getting  it 
for  himself.     The  defendant  could  not.  therefore,  have  been 
milled  by  that  negative  and  qualified  support,  which  Spence, 
it  seems,  was  willing  to  give  him ;  and  he  must  have  entered 
npon^  and  contested,  the  election,  with  the  understanding 
that  if  he  succeeded  in  being  returned,  he  could  only  hold 
the  seat  of  alderman,  subject  to  the  result  of  the  plaintiff^s 
application  to  this  Court  to  be  established  therein. 
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1863.  ^»  therefore,  agree  with  the  rest  of  the  Court,  that  Thomas 

In  kT spknck.  S pence,  under  the  law  and  the  circumstances  of  this  case,  is 

entitled  to  his  seat  at  the  Council  Board  as  alderman  for 

ward  number  five,  and  that  the  rule  granted  therein  must  be 

made  absolute. 

WiLKixs,  J.,  concurred. 

Bule  absolute. 

Solicitor  for  relator.  Miller. 


July  21.  FREE^FAX  versus  HARRINGTON  et   al. 

Replevin  will  not  lie  for  logs  cut  by  drfendants  on  lands  parchaaed 
by  plaintiff  on  tbeir  joint  account,  and  of  which  thpy  have  had  a 
joint  possession  which  has  not  been  regularly  terminated,  althou^ 
the  (1(vd  of  the  land  was  to  plaintiff  alone,  and  defendants  had  not 
paid  their  share  of  the  purchase  money,  according  to  the  a^Teement. 

REPLEVIN  for  four  hundred  pieces  of  timber.  Pleas 
(among  others),  that  two  of  the  defendants  {Eheneztr 
Harrington  and  Joseph  Freeman)  were  tenants  in  common 
with  the  plaintiff  of  the  said  timber,  and  that  the  remaining 
defondantp  acted  as  their  servants  in  cutting  and  detaining 
the  said  timber:  that  the  i»aid  timber  w^as  cut  upon  land  pur^ 
chased  by  plaintiff,  under  agreement  between  himself  and 
certain  of  the  defendants  and  others,  on  their  joint  account, 
which  agreement  also  i)rovided  that  the  parties  thereto  ureie 
to  own  and  possess  the  said  land  in  common,  for  the  purpose 
of  cutting  timber  thereon ;  and  that  the  said  Eben^zer  Har- 
rington and  Joseph  Freeman  paid  their  proportion  of  the 
purchase-money,  under  said  agreement,  and  entered  into  and 
possessed  the  said  land  in  common  with  the  said  plaintiff  and 
the  other  parties  to  said  agreement;  and  that  the  said  timber 
in  plaintiff^s  writ  mentioned  was  taken  from  the  land  while 
so  possessed  under  said  contract. 

At  the  trial  before  Wilhins,  J.,  at  Sh^Wume^  in  OcUbery 
18()2.  the  learned  judge,  at  the  close  of  the  plaintiff's  0886,  . 
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directed  a  non-suit,  on  the  authority  of  the  case  of  Mennie  v.       1863. 
Blake,  6  El.  &  Bl.  842,  which,  in  his  opinion,  established  the  ~i.^beman 
doctrine  that  replevin  will  not  lie  merely  to  try  title  to  chat-  UARRiNOTaN 
tels.  and  that,  to  maintain  it,  there  must  be  an  interference 
by  the  defendants  with  the  actual  possession  of  the  plaintiflE, 
which  interference,  from  the  admission  of  the  plaintiflE  him- 
self in  this  case,  did  not  appear  to  exist  here,  the  property 
being  found  in  the  actual  possession  of  the  defendants,  who 
had  not  divested  the  plaintiflE  of  any  actual  possession  of  it. 
The  learned  Judge  further  stated  that  he  considered  it  very 
doubtful  whether  the  plaintiff  had  a  constructive  possession, 
leeally  exclusive  of  the  possession  of  the  defendants. 

Xo  legal  evidence  was  given  at  the  trial,  of  the  payment 
of  any  part  of  the  purchase  money  of  the  land,  by  any  of  the 
defendants. 

A  rule  nisi  having  been  granted  by  the  learned  judge  to 
aet  aside  the  non-suit,  it  was  argued  in  Michaelmas  term  last 
bj  Charles  Morse,  J.  W.  Johnston,  Junior,  and  J.  TT. 
Jchnsion,  Senior,  Q.C.,  for  plaintiff,  and  J.  R.  Smith  for 
defendants. 

All  the  material  facts  are  suflficiently  stated  in  the  judg- 
inents. 

The  Court  now  gave  judgment. 

YouxG,  C.J.    This  is  an  action  of  replevin,  in  which  Mr. 

Justice  WiOrins  ordered  a  non-suit,  in  the  last  October  term, 

st  Shelbume,  mainly  on  the  authority  of  the  case  of  Mennie 

T.  BUkt,  decided  in  1856,  and  reported  in  6  EL  &  Bl.  842, 

and  37  L.  4  Eq.  Bep.  169.     The  argument  before  us,  in  the 

Imst  tenn,  brought  up  the  question,  under  what  circumstances 

dl  the  taking  or  detention  of  personal  chattel  ?i,  a  writ  of  re- 

pleriii,  not  founded  on  a  distress  for  rent,  or  damage  fe<isant, 

he  maintained  in  this  Court, — a  question  not  at  all  af- 

by  our  decisions  in  Ring  v.  Brenan,  James'  Keportf; 

r«0,  and  in  McGregor  v.  Patterson*  which  rested  on  different 

jLnte,  p.  211. 
23-  + 
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1863.      grounds.     The   non-suit  here  introduced  a    new   principle, 

Freeman     being  in  opposition,  as  I  take  it,  to  our  recent  judgment  in 

Harrington  Mack  V.  Mitchell,  which  is  unreported;  to  that  of  the  late 

etal.  . 

Chief  Justi<'c  and  Judge  HUl,  to  whose  opinions  we  have  had 
access,  though  they  have  not  been  reported,  in  the  case  of 
Seaman  v.  Baker,  in  1845;  and  to  many  other  judgments, 
which  all  of  us  have  been  in  the  habit  of  rendering  on  cir- 
cuit. It  deserves,  therefore,  an  attentive  consideration ;  and, 
as  the  action  has  come  into  general  use,  and  the  rules  which 
govern  it  appear,  from  the  recent  arguments,  to  be  quite  un- 
settled, I  have  taken  some  pains  to  look  into  them,  and  to 
enquire  into  the  effect  of  our  own  Practice  Act,  (chap.  134, 
R.  S.)  sects.  171-175. 

It  may  be  safely  averred  that  no  action,  either  in  its 
foundation  or  its  practice,  has  given  rise  to  so  many  contra- 
dictory expositions  as  that  of  replevin  in  the  English  Courts. 
Even  now,  tlie  text  writers  are  scarcely  agreed  on  its  true 
character ;  and  Morris,  in  his  American  treatise,  published  in 
1849,  contrasts  the  definitions  of  Spelman,  Oilbert,  and 
Wackstone,  preferring  the  former  as  the  most  comprehensive 
and  most  accurate.  According  to  Spelman,  '*  A  replevin  is  a 
"  justicial  writ,  complaining  of  an  unjust  taking  and  deten- 
"  tion  of  goods  or  chattels ;  commanding  the  sheriff  to  deU- 
^*  ver  back  the  same  to  the  owner,  upon  security  given  to 
make  out  the  injustice  of  such  taking,  or  else  to  return  the 
goods  and  chattels."  In  England  the  action  is  founded  on 
the  tortious  or  unjust  taking,  (BvM,  N,  P.  ReplevxHy  52,  Cro, 
Eliz.  824),  and  an  unlawful  detention  is  equivalent  to  a 
wrongful  taking,  (6  Ad.  £  Ell.  142).  It  is  to  prevent  the 
party,  from  whom  the  goods  have  been  taken,  from  being  put 
to  his  action  of  detinue  or  trover,  unless  the  defendants  can 
show  property.  According  to  Lord  Redesdale  in  re  WHsons, 
and  in  Shannon  v.  Shannon,  1  Sch.  &  Lef.  320*324,  the  writ 
is  merely  meant  to  apply  to  the  case  where  A,  who  becomes 
the  defendant  in  replevin,  takes  goods  wrongfully  from  B, 
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and  B,  who  becomes  plaintiff,  applies  to  have  them  re-deli-      1863. 
vered  to  him  upon  security,  until  it  shall  appear  whether  A,     kreeman 
the  defendant,  has  taken  them  rightfully.    But  if  A  be  in  Harrington 
possession  of  goods  in  which  B  claims  property,  this,  accord-        ®^  *** 
ing  to  these  two  decisions,  is  not  the  writ  to  try  that  right. 

The  reason,  I  would  remark,  is  this,  that  in  the  latter  case 
there  has  been  no  taking  by  A;  the  goods  are  in  his  quiet 
possession  by  other  means  than  a  taking;  the  law  presumes 
that  his  possession  is  a  rightful  one,  and  it  carries  with  it  the 
presumption  of  property,  which  the  Court  w^ill  not  allow  a 
party  to  disturb  by  a  summary  and  ex  parte  proceeding,  but 
remits  him  to  his  action,  where  the  onus  of  establishing  his 
right  rests,  as  it  ought  to  do,  upon  the  plaintiff. 

These  decisions  are,  therefore,  inconsistent  with  the 
American  cases,  and  with  the  extreme  view  which  some  per- 
sons would  impose  upon  our  own  Statute. 

It  is  further  to  be  noted,  that  in  England  the  general 
issue  is  still  in  use,  being  the  plea  of  non  cepit  which  admits 
the  property  to  be  in  the  plaintiff,  (Bull  N.  P.  54,  3  Stark. 
Evid.  1295.)  When  a  taking  is  to  be  shown  it  must  be  an 
actual  taking,  and  where  the  issue  raises  the  question  of  title 
tlie  plaintiff  must  prove,  that  at  the  time  of  the  taking  which 
he  avows,  he  had  a  general  or  special  property  in  the  goods 
taken,  and  the  right  of  immediate  and  exclusive  possession. 
(2  Greenleaf  on  Evidknce,  sec.  561;  Co.  Lit,  145  b.)  A 
mere  possessory  right  in  the  plaintiff  is  not  sufficient.  (10 
Mod.  25;  Selwyn's  N.  P.  1207).  Blaclytone's  notion  that 
replevin  obtains  only  in  case  of  a  wrongful  distress,  though 
it  is  favored  by  Sergeant  Stephen  so  recently,  as  in  his 
edition  of  1844,  is  no  longer  law. 

In  Mennie  v.  Blake,  Mr.  Justice  Coleridgr,  delivering  the 
judgment  of  the  Court  of  Queen's  Bench,  recognizes  most  of 
the  foregoing  principles.  "  As  a  general  rule,"  says  he,  "  it 
*'i8  just  that  a  party  in  the  peaceable  possession  of  land,  or 
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1863.       "  goods,   should    remain   undisturbed,   either   by   the  .p^^tr 
"  claiming  adversely,  or  by  the  ofQcers  of  the  law,  until    the 


etal. 


Freeman 

Harrinotok  "  ^^ght  be  determined,  and  the  possession  shown  to  be    m^' 
'*  lawful/'  "  From  a  review  of  the  authorities,"  he  also  s^J^: 
"  it  may  appear  not  settled  whether  originally  a  replevy   l^T 
"in  case  of  other  takings  than  by  distress;  nor  is  it  nec^^' 
"sary  to   decide  that  question  now;  for,  at  all  events,     ^^ 
"  seems  clear  that  replevin  is  not  maintainable  unless  in  a  c^^ 
"  in  which  there  has  been  first  a  taking  out  of  the  possession 
"  of  the  owner."  The  judgment  then  speaks  of  the  possessf 
being  disturbed  by  a  strong  hand,  and  seems  to  me  to 
fine  the  proceeding  by  replevin  to  cases  (not  being  cases 
der  distress)  where  there  has  been  either  fraud  or  violeri^^ct 
in  the  defendant.     This  case  of  Mennie  v.  Blake,  in  whi-^::^^ 
it  must  l)e  observed,  the  plea  was  non  cepit  only,  and  9e^^ 
property  admitted  to  be  in  the  plaintiff,  not  having  been 
pealed  from,  must  be  taken  to  be  English  law ;  and  the  qu- 
tion  is,  whether,  under  the  sections  171  to  175  of  our 
tice  Act,  it  is  to  be  received  also  as  law  in  this  Court. 

These  sections  were  reported  by  the  Law  Commissioners 
our  legislature  in  1852;  but,  the  rough  drafts  having  bee 
lost,  none  of  us  can  recollect  from  what  quarter  they  we: 
derived.    That  they  are  of  American  origin,  is  clear;  and 
own  opinion  is,  from  a  perusal  of  Morris'  Treatise  on  R^^ 
plecin,  that  they  were  borrowed  from  the  law  of  Pennsyt^ 
vatiin:  they  differ  toio  coelo  from  the  English  law,  and  adopCr^ 
"  the  claim  property  bond,"  as  it  is  called,  permitting  the 
defendant,  on  security,  to  retain  the  possession  of  the  good? 
replevied,  which  defeats  one  of  the  main  objects  of  the  writ. 
It  is  unkn<iwn  to  English  practice,  and  in  the  Union  is  con- 
fined t(»  the  States  of  Prtnisylvanm  and  Delaware,  although 
the  New   YorJi    Code  of  Procedure  has  introduced  a  verv 
similar  ]^r(>ceeding.     Section  171  of  our  Act  permits  the  writ 
to  be  brought  (and  the  form  of  the  writ  number  two  is  given 
as)   for  an  unlawful  detention,  although  the  original  taloBg 


etal. 
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may  have  been  lawful,  which,  as  I  think,  is  at  variance  with       1868. 
the  English  rule;  for,  in  the  case  of  Evans  v.  Elliott,  already     frkkman 
eited^  from  5  Ad.  &  Ellis  142,  Lord  Denman,  while  he  hold:   harrTnoton 
that  every  unlawful  detention  is  a  taking,  adds  that  the  dam- 
ages recovered  would  be  only  for  such  unlawful  taking  as 
could    be  shown  to  the  jury. 

This  case  also,  and  the  authorities  cited  in  it,  while  they 
ahow  ±liat  replevin  lies  for  detaining  cattle  taken  damage 
feasant^  or  for  rent,  after  a  tender  of  amends,  or  the  rent  in 
arrears,  may  be  considered  as  much  more  applicable,  if  not 
^  altogetilier  confined,  to  these  two  cases,  and  would  not  exten(' 
to  the  more  enlarged  purposes  of  the  writ,  as  it  has  been 
lecently  used. 

Our  Act,  therefore,  unwittingly  perhaps,  has  brought  the 
^t  more  closely  within  the  American,  than  the  English  de- 
finiliong.  (See  also  the  American  note  to  37  Law  &  Eq.  Rep. 
^'^\  Morris  39-42).  In  Pennsylvania,  says  Morris,  p.  17,  it 
^y  be  defined  to  be  the  remedy  for  the  unlawful  detention 
^'  personal  property,  (a  definition  founded  upon  their  Act 
®f  1705) ;  and  at  page  37,  he  says,  it  may  be  brought  when 
^^  one  person  claims  personal  property  in  the  possession 
^  JUiother,  and  this,  whether  the  claimant  has  ever  had 
P^^^^ion  or  not,  provided  he  has  the  right  to  the  possession ; 
*hat  ig,  although  there  may  have  been  no  taking  by  the  de^ 
fmdant 

I  must  confess,  however,  an  extreme  repugnance  to  act  upon 

^bi8  construction,  which  is  entirely  opposed  to  the  English 

rule,  and  never,  as  I  think,  could  have  been  in  the  mind  of 

otiT  legislature.    To  do  so  would  be  to  revolutionize  all  our 

notions  of  this  writ,  and  it  will  l>e  infinitely  more  convenient, 

I  tldnk,  and  better  adapted  to  our  condition,  to  adhere  to 

the  principles  that  have  hitherto  obtained  in  this  Court. 

I  am  of  opinion,  therefore,  that  outside  of  the  cases  of 
^igtre^B  for  rent  and  damage  feasant,  which  do  not  at  present 
into  qnestion,  the  writ  of  replevin  will  lie  for  goods  and 


I 
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1863.       chattels  that  have  been  in  the  possession  of  the  plaint 
Frkkman     wrongfully  taken,  or  if  lawfully  taken,  or  received  fi 
Harrington  plaintiff,  unlawfully    detained    from    him  with  or 

aIj  11.1 

violence  or  fraud;  that  the  plaintiflF  must  be  prep 
show  an  absolute  or  special  property  in  the  goods,  an 
mere  possession  or  possessory  right;  and  that  the  def 
who  is  bound  to  make  a  good  title  in  omnibus,  can 
prima  facie  case,  only  by  showing  a  superior  right  c 
erty  in  himself,  either  absolute  or  special,  by  bill  of  sa 
very  from  the  plaintiff,  or  otherwise.  Property  in  a  t 
may  also  be  pleaded  in  bar.     (Selwyn's  Nisi  Prius  1 


I  have  had  some  doubt  whether  I  ought  to  say  a 
in  this  judgment  on  the  point  of  damages,  but  as  thi 
tion  came  before  us  in  the  case  of  Mack  v.  Mitchel 
last  term,  and  our  judgment  was  unwritten,  I  think  i 
to  add  that  where  the  property  has  been  delivered 
plaintiff,  and  the  jury  find  for  him,  they  may  aw8 
damages  for  the  detention;  and,  according  to  the  A 
cases,  he  is  entitled  to  compensation  for  any  deterior 
value  of  the  goods  replevied  while  they  were  in  the  1 
the  defendant,  and  also  for  his  time  lost  and  expe 
curred  in  searching  for  his  property.     (Morris,  139.) 

So,  also,  by  the  Statute  7  Hen,  8,  ch.  4,  the  defe 
entitled  to  damages  for  the  unjust  detention,  and  v 
cause  comes  to  trial  the  jury  assess  these  damages,  i 
form  part  of  their  verdict.  (1  Saunders  195,  note  3.' 
rules  are  quite  consistent  with  section  175  of  our  Ac 

•  If  the  defendant  has  given  the  claim  property  be 
retained  the  possession  of  the  goods,  and  the  issue 
pcrty  is  found  for  the  plaintiff,  he  has  judgment  in  ] 
for  the  value  of  the  goods,  which  the  jury  must  fine; 
such  further  damages  as  they  may  award  for  the  d 
ThcFe  two  they  ought  to  distinguish  in  their  verdict, 
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ivoid    the  difficulty  which  arose  in  the  case  I  have  just  re-        1«63 

ferrecl  to.    Other  rules  illustrating  the  practice  in  New  York  frekman 

and  P^ennsylvama,  are  to  be  found  in  Sedgwick  on  Damages  Harrington 
409-5O3.  *'''^' 

We  have  now  to  inquire  into  the  position  of  the  case  before 
^%  where  the  plaintiff  replevied  logs  and  timber  cut  fron^ 
W&land  by  the  defendants,  and  the  defendants  having  pleaded 
tnat  he  was  not  entitled  to  the  possession  of  the  timber  so 
^^^,  the  plaintiff  gave  his  deed  in  evidence.     It  was  asserted 
^  tie  argument  that  title  to  land  cannot  be  tried  in  replevin ; 
*  •'id  the  case  of  Eaton  v.  SotUKby,  Willes  Eep.  131,  shows 
^^^t  it  cannot  be  tried  ex  directo.    Neither  can  the  writ  be 
^^intained  for  things  aflBxed  to  the  freehold.     (Niblet  v. 
Sfvtith,  4  T.  R.  504).     But  the  moment  the  things  are  severed 
from  the  freehold,  the  trees  cut  from  the  land,  or  the  stones 
iog  out  of  the  quarry,  they  become  personal  chattels,  the 
property  of  the  owner  of  the  land,  and  the  subjects  of  re- 
plevin.    The  degree  of  labor  that  may  be  expended  on  these 
trees  or  stones,  so  that  they  shall  no  longer  be  the  subjects  of 
flds  action,  is  an  inquiry  that  does  not  arise  here.     We  have 
tUo^ed  plaintiffs  in  replevin  to  recover  for  boards,  posts,  and 
staves,  made  from  the  trees  cut  on  their  lands,  and  for  grind- 
atones  dug  therefrom,  and  these  decisions  which  arc  analo- 
gous to  the  American  (Morris,  57)  I  entirely  approve  of. 

The  plaintiff's  title  to  the  land,  therefore,  in  replevin  may 

come  into  proof  incidentally,  and,  in  this  case,  the  plaintiff's 

iitle  would  have  enabled  him  to  maintain  his  action,  but  for 

tiie  special  circumstances  that  were  also  in  proof.     It  has 

been  already  seen  that  the  plaintiff  in  replevin  must  not  only 

Imw  property,  but  a  clear  unequivocal  possession  of  the  goods 

UkeHy  and  the  defendant  must  be  in  the  position  of  a  wrong- 
doer. 

The  American  cases  hold  that  if  a  person  claiming  title  to 
Jgnd  cnt  down  trees,  split  them  into  posts  and  rails,  and  carry 
'  Hiem  away,  they  cannot  be  recovered  in  replevin.    If  the  per- 
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1863       son  cutting  the  trees  had  neither  possession,  title,  nor  clAim, 
Freeman     he  would  be  a  mer^  trespasser,  and  the  owner  would  hare  an 
Harrington  undoubted  right  to  recover  in  replevin.    The  ease  of  EllioU 
V.  J^owell,  10  Watts  454,  and  other  cases  cited  in  Morris  57, 
affinn  this  doctrine.     Now,  in  this  case,  it  appeared  that, 
although  the  plaintiff  acquired  title  to  the  land  in  1845,  it 
was  agreed  that  the  defendants  were  to  have  certain  share? 
in  it,  upon  their  paying  a  proporiiion  of  the  purchase-money. 
It  further  appeared  that  the  survey  of  the  lot  conveyed  to 
the  plaintiff  included  an  adjoining  location  lot,  the  two  lots 
forming  one  block ;  and  the  plaintiff  himself  says  that,  while 
the  agreement  was  in  force  and  not  broken,  he  and  the  de- 
fondants  held,  and  used,  and  cut  in  common  over  the  vhole 
block.     He  then  alleges  that  the  agreement  was  broken  hj 
the  defendants  failing  to  pay  their   share   of  the  purchase- 
money,  and  he  f orl)ade  them  to  cut  upon  his  lot.    But  his  son 
proved  that  the  trees  had  been  cut  by  the  defendants  before 
the  notice  was  communicated  to  them,  and  all  the  trees  had 
defendants'  marks  on  them.     The  surveyor  says :  "  I  think 
^"  the  plaintiff  informed  me  that  the  survey  was  for  a  joini 
"concern  between  him  and  the  defendants;"  and  it  is  obviouB 
that  the  cutting  was  in  pursuance  of  the  joint  possession,  and 
in  the  assertion  of  a  right.    This  is  a  case  in  which  the  plain- 
tiff might,  perhaps,  have  maintained  trespass,  or  trover,  but 
he  cannot  maintain  replevin ;  and,  therefore,  I  think  the  non- 
suit was  right,  and  that  the  rule  for  a  new  trial  should  be 
discharged. 

Bltss,  J.  The  logs  in  question  in  this  case,  were  cut  by 
the  defendants  on  what  is  called  the  McGowatt  lot.  This 
lot  was  purchased  by  the  plaintiff  in  1845.  About  the  time 
of  the  purchase,  he  entered  into  an  agreement  with  the  four 
defendants,  that  they  should  all  have  shares  in  the  lot,  thev 
agreeing  to  pay  their  proportion  of  the  purchase-money,  and 
of  the  expense  of  the  survey  of  this  lot,  and  of  the  adjoining 
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;,  which  the  defendants  were  to  have  surveyed.       1863. 

eem  probable  that  the  purchase  itself  had  been     frbrmax 

e  plaintiff,  in  reference  to  this  agreement,  and  on  Harrington 

ccount  of  all  the  parties,  though  the  deed  was 

e  name  of  the  plaintiff.    But  whether- the  agree- 

nade  before  or  after  the  purchase;  at  all  events, 

ek  after  it,  a  sun-eyor  was  employed  to  run  out 

ho,  as  he  says,  was  told  by  the  plaintiff  thai  "  tho 

18  for  a  joint  concern  between  him  and  the  def en- 

>me  of  whom  were  present  at  the  survey,  at  which 

mn  lot  and  the  adjoining  location  lot  were  run 

r  in  one  block,  without  any  division  line  between 

?r  the  agreement  was  made,  and  while  it  continued 

he  plaintiff  himself  says  that   "the  defendants 

;  a  stick  or  two  where  they  pleased,  and  he  would 

ne,"  and,  again,  he  says,  "  they  all  held,  and  used, 

D  common." 

as,  then,  beyond  all  doubt,  a  clear  and  explicit 
jment  between  the  parties,  under  which  the  defen- 
equally  with  the  plaintiff  interested  in  this  land, 
which  was  thus  held  in  the  meantime  by  the  plain- 
p  defendants  should  pay  their  share  of  the  pur- 
v;  and,  carrying  out  this  agreement,  it  was  sur- 
hem  jointly;  and  the  defendants  were  further  in 
joint  possession  of  it,  holding  it,  using  it,  and 
3  on  it  in  common  with  the  plaintiff,  who,  on  his 
[  appear  to  have  been  entitled  to,  if  not  actually 
the  same  right  and  privilege  over  the  adjoining 
w  which  the  defendants  seem  to  have  had  survev- 
own  behalf. 


neh  a  possession  and  use  of  tho  land  must  be  con- 
der  the  decisions,  to  be  such  a  part  performance 
iement,  as  will  meet  the  Statute  of  Frauds,  and 
erbal  contract  binding  in  equity.  Tn  Morpheif  v. 
iwanst.  181,  the  Master  of  the  Eolls  says,  that 
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1863.       **  admission  into  possession,  having  unequivocal  reference  to 
frekman~  '  contract,  has  always  been  considered  an  act  of  part  per- 
Harri.noton  "  fonnance.'^    And  it  would  seem  that  one  reason  for  hold- 
^^'^'         ing  this  to  be  a  part  performance  of  the  contract,  so  as  to   i 
give  it  effect  in  equity,  was  to  prevent  a  party  from  being  i 
liable  to  just  such  suits  as  the  present.    In  Clinan  v.  Cooke,  i 
1  Sch.  &  Lef.  41,  the  TiOrd  Chancellor,  Tjord  RedeedcJe,  save:  | 
"  I  take  it  that  nothing  is  considered  as  a  part  performance,  I 
"  which  does  not  put  the  party  into  a  situation  that  is  a  fraud  \ 
"  upon  hiui,  unless  the  agreement  is  performed ;  for  instance, 
"  if,  upon  a  parol  agreement,  a  man  is  admitted  into  posees- 
"  sion,  he  is  made  a  trespasser,  and  is  liable  to  answer  as  a 
"  trespasser  if  there  be  no  agreement.    This  is  pnt  strongly 
"in  the  case  of  Foxcraft  v.  Lister  (Prec.  Chan.  519,  2  Yem. 
"456).     There  the  party  was  let  into  possession  on  a  parol 
"  agreement,  and  it  was  said  that  he  ought  not  to  be  liable  as  . 
"  a  wrong-doer,  and  to  account  for  the  rents  and  profits.  And 
"why?    Because  he  entered  in  pursuance  of  an  agreement. 
"  Then,  for    the   purpose   of   defending  himself    against  a 
^'  damage  which  might  otherwise  be  made  against  him,  such 
"  evidence  was  admissible;  and,  if  it  was  admissible  for  such 
"  purpose,  there  is  no  reason  why  it  should  not  be  admissible  ' 
"  throughout.    That,  I  apprehend,  is  the  ground  upon  which 
"  Courts  of  Equity  have  proceeded  in  permitting  part  per- 
"'  fonuanco  of  an  agreement  to  be  a  ground  for  avoiding  the 
"  Statute." 

At  the  outset,  then,  there  was  a  valid  agreement  between 
the  parties;  and  the  defendants  could  neither  have  been 
sued  in  tres]iass  for  cutting  and  carrying  away  logs  from  the  '. 
land,  nor  would  replevin  lie  in  such  a  case;  and  whatever 
difficulty  there  might  have  been  formerly  in  setting  up  this 
defence  in  a  Court  of  Law,  or  a  resort  to  a  Court  of  Equity 
have  been  necessary,  that  is  no  longer  the  ease  here;  and 
there  is  an  equitable  plea  here  to  meet  the  very  case.  When 
then  did  this  state  of  things  cease  to  exist,  and  how  has  this 
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right  of  the  defendants  to  hold,  and  use,  and  cut  logs  on  the       1863. 
land,  free  from  any  liability  to  an  action  for  it,  been  put  an     freeman 
end  to.     The  plaintiff  says  that  the  defendants  not  having  Harrinotox 
paid   for  the  land,  the  agreement  fell  through;  but  that 
amounts  to  nothing  without  some  suflRcient  step  or  act  on  his 
party  or  an  acquiescence  on  the  part  of  the  defendants,  which 
certainly  has  not  been   shown;  on  the  contrarj',  the  very 
catting  of  these  logs  by  them  was  under  an  assertion  of  their 
right  to  do  so  by  virtue  of  this  agreement.     The  plaintiff, 
however,  further  says,  that  Joseph  Freeman,  "  one  of  the 
"defendants,    refused  to  comply  with  his  part  of  the  agree- 
**  ment,  and  sfo  I  paid  him  a  ])alance  I  owed  him  on  account 
**  as  per  receipt  of  2nd  March,  1857.    This  is  the  last  time  I 
"asked  any  of  them  to  carry  out  his  agreement."    This,  it 
may  be  remarked,  is  not  very  clear  as  to  the  refusal  of 
Ja»efh  Freeman  to  pay  his  part,  for  the  plaintiff  has  not 
stated  any  positive  or  express  demand  for  it,  nor  does  he  say 
that  when  he  paid  this  defendant  his  balance,  that  the  latter 
understood  that  the  agreement  was  thereby  at  an  end,  and 
that  he  acquiesced  in  it;  and  we  find,  from  the  evidence  of 
Jasi42h  Pearce,  that  this  very  defendant,  when  cutting  the 
logs  in  question,  said,  "  that  he  had  paid  his  honestly  earned 
*■  money,  and  had  a  right  to  cut,  and  would  cut."    It  is,  in- 
deed, clear  from  this  evidence  of  the  plaintiff  himself,  that 
the  agreement  was  recognized  by  him  as  a  valid  subsisting 
one,  at  least  down  to  March,  1857 ;  and  the  manner  in  which 
he  says  he  then  terminated  it  on  his  part  alone,  is  altogether 
too  loose,  and  uncertain,  and  unsatisfacton^  to  have  the  effect 
of  doing  this,  and  of  converting  the  rightful  act  of  this  de- 
fendant of  cutting  on  the  land  as  before  into  a  wrongful  act, 
for  which  an  action  would  lie  against  him.    But  conceding, 
for  the  moment,  that  it  would,  that,  at  most,  would  affect  the 
case  of  the  defendant,  Joseph  Freeman,  and  leave  the  right 
of  the  other  three  untouched ;  and  as  the  agreement  as  to  all 
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1863.  four  was  in  force  confessedly  down  to  March,  1857,  when 
""kukeman  nothing  took  place  to  annul  or  terminate  it  as  to  the  three; 
Harrington  and  as  the  plaintiff  hag  admitted  that  he  has  never  since  made 
any  application  to  any  of  them  to  carry  out  his  agreement^  it 
nmst  he  in 'full  force  and  effect  still  as  to  these,  and  their 
situation  and  rights  continue  just  what  they  were  from  the 
first.  It  is,  no  douht,  vers-  true,  that,  if  the  defendants  hare 
not  paid  their  proportion  of  the  purchase-money,  they  cannot 
claim  to  have  a  specific  performance  of  the  contract  from  the 
plaintiff,  though  T  do  not  know  if  they  were  now  prepared  to 
pay  it,  that  any  objection  on  the  part  of  the  plaintiff  could  ; 
be  successfully  raised,  as  far  as  the  facts  now  appear.  But,  j 
however  this  may  be,  the  plaintiff  has  not  put  himself  in  a  i 
condition,  according  to  his  own  evidence,  to  set  aside  thus  \ 
summarily  the  contract  which  existed  between  the  parties  , 
relative  to  the  land.  Even  if  he  could  treat  it  as  put  an  end 
to  with  respect  to  Joseph  Frpeman,  it  continued  as  to  the 
other  three  defendants.  They,  at  all  events,  cut  the  log?  in 
the  exercise  of  tlu»  right  which  this  agreement  gave  them, 
and  what  they  had  a  right  to  cut,  they  had  equally  a  right 
to  take  away;  they  were  then  in  the  lawful  possession  of 
them,  and  if  Joseph  Freeman,  who  had  a  joint  possession 
with  them,  had  no  such  right,  that  cannot  affect  or  destroy 
the  lawful  possession  of  the  other  three  who  had.  As  to  the 
notice  which  was  served  on  all  the  defendants,  prohibiting 
them  to  cut  upon  the  land,  or  to  take  away  that  \™ich  they 
had  cut ;  that  was  after  the  logs  in  question  had  heen  cut, 
and  could  not  di'prive  the  defendants  of  the  fruits  of  their 
labor  on  tbo  land,  obtained  by  the  lawful  exercise  of  their 
right  on  it.  But  such  a  notice  was  wholly  ineffectual  for 
any  purpose.  If  the  agrctnnent  still  subsisted,  as  I  consider 
it  did,  the  ]ilaintilT  was  not  in  a  situation  to  give  any  such 
notice,  and  certainly  that  was  not  the  way  by  which  the 
agreement  would  hv  terminated. 
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I  think|  therefore,  that  the  non-suit  was  right,  and      1868. 
that  the  present  rale  mnst  be  discharged.  fucmam  " 

T. 

HASBOrflTOM 

DoBD,  DbsBarbes,  and  Wilkins  JJ.  concurred 
in  the  opinion  that  the  judgment  should  be  for 
defendants. 

Rule  discharged. 

Attorney  for  plaintiff,  C.  Morse. 

Attorney  for  defendants,  H.  W.  Smith. 


END  OF  TRINITY  TERM. 
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i8«3.  CASES 

ARGUED  AND  DETERMINED 


m   THE 


SUPREME  COURT  OF  NOVA  SCOT 

IN 

MICHJILMAS   TERM, 

XXVII.  VIOTOEIA. 


The  Judges  who  usually  sat  in  Banco  in  this  Term,  "^ 

Young  C.  J.  DesBarres  J. 

Bliss  J.  Wilkins  J. 

DODD  J. 

MEMORANDA. 

In  last  Trinity  Vacation  {Sept  30,  1863),  Old 
Ttoiningy  William  Sutherland,  James  B.  Smith,  E$qU 
Honorable  Bobert  B,  Dickey ^  and  Charles  F,  Harrin^ 
Esquire,  were  appointed  to  be  of  Her  Majesty's  Com 


Decmfcera.  TWINING  versus  STEVENS. 

wheretheposi-  1^ JECTMENT  for  a  lot  of  land    in    Cumberic 

tion  of  the  na-    W4 

turai  bounda-  JLLi  Plea,  limiting  the  defence  to  part  of  the  h 
fafagnmtcan.  claimed,  and  disclaiming  as  to  the  residue. 

tained,  and  At  the  trial  before  Young,  C.  J.,  at  Amherst,  in  J 
Slwfof uieori-  ^^®^'  ^^  appeared  that  the  question  was  mainly  as 
ginai  survey,  the  northern  boundary  of  the  grant  under  wh 
grant  cannot    plaintiff  claimed,  and  that  the  main  point  in  disp 

b*  taflicSuon  ^^®  ^^  locality  of  the  north-west  comer  of  si 
beyond  the  grant.  Plaintiff*  contended  that  this  comer  i 
d?^Ince8men.  ^larked  by  a  fir  stump  seventeen  chains  south 
tioned  In  It.     Dcivafs  rivcr.    Defendant  contended  that  a  heml< 


XXVn.  VICTORIA.  367 

ftoveiitccu  chains  fifty  links  south  of  this  fir  stump      1863. 

was    such  corner.     Plaintiff  claimed  under  a  grant     twindtg 

passed  in  1810,  founded  on  a  survey  alleged  to  have     stetbks. 

been  made  in  1809,  but  no  evidence  was  given  with 

regard  to  this  survey,  except  that  of  James  McNab^  who 

stated  that  he  was  present  at  the  time  with  his  father, 

Aleaceinder  JUcNabj  who  was  the  surveyor,  but  that  he 

did  not  recollect  where  the  beginning  bound  was, — - 

that  the  northern  boundary  line  was  not  then  run  all 

the  way  to  the  disputed  corner,  —  and  that  he  did  not 

remember  the  marking  of  that  corner.    He  said,  how- 

^^"er,  that  he  knew  this  north-west  comer  in  1819,  and 

that  it  was  then  clearly  defined,  though  he  did  not 

recollect  the  tree,  but  that  it  was  on  a  low  piece  of 

ground.    He  also  said  that  he  was  laying  off  land  in 

1819  for  the  McKenzieSy   and  that  he  then  saw  this 

corner,  and  ran  from  it  to  the  river  seventeen  chains. 

He  admitted,  however,  that  he  had  no  minutes  of  the 

^cJCenzie  survey,  and  that  he  only  spoke  from  a  copy 

^f  a  plan  which  he  sent  to  Halifax  at  the  time  of  the 

survey.    He  further  stated  that  he  was  employed  by 

ft©  plaintiff  in  1849  to  subdivide  the  grant,  and  that 

he  then  ran  all  the  lines  of  it,  and  ascertained  this 

north  west  corner  to  be  correct  by  running  from  an 

^joining  grant  (the  Murphy  grant),  the  northern  line 

of  plaintiff's  grant.    He  said,  however,  that  the  lines 

*nd  comers  of  the  Murphy  grant  were  then  all  gone, 

^^  that  he  had  not  been  on  the  lines  of  that  grant 

''ctween  1809  and  1849. 

Ix^  the  plaintiff's  grant  the  disputed  corner  was 
described  as  a  pine  tree  marked  D  W  B,  and  its  dis- 
^ce  from  the  south-west  corner,  the  position  of  which 
^M  not  disputed,  was  given  as  one  hundred  and  forty 
chaioB. 

N"o  evidence  was  given  with  regard  to  this  pine 

^^^  cr  its  position,  and  the  plaintiffs  witness,  James 

^^^Kxbj  admitted  that  the  hemlock  was  one  hundred 

•*^  forty  chains  from  the  south-west  corner. 

^  the  plan  annexed  to  the  grant,  and  which  was 
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1863.  given  in  evidence  with  it,  the  whole  of  the  northern 
TwiKiKG  boundarj',  including,  of  course,  the  north-west  comer, 
stevjbns.     was  marked  as  being  on  the  north  side  of  the  river. 

On  the  part  of  the  defendant,  five  witnesses  proved 
that  the  hemlock  was  blazed  as  a  comer  tree,  an 
four  of  them  proved  that  it  was  marked  with  th 
letters  A  McN,  being  the  initials   of  the  surveyoi 
who,  it  was  said,  made  the  original  survey  for  plai 
tiff's  grant,  and  that  there  was  an  old  line  runnin 
easterly  from  it  the  course  of  the  northern  line 
plaintift'  s  grant.    Bi/ers^  a  surveyor,  proved  that  tt». 
distance  from  the  south-west  comer  to  the  hemic 
was  one  hundred  and  forty-five  chains. 

Defendant  claimed  under  a  grant  to  himself,  pass 
in  1855,  which  bounded  him  on  the  hemlock,  and    b 
proved  a  possession  since  1835.* 

The  jury  found  for  the  plaintiff.  A  rule  nisi 
granted  to  set  aside  the  verdict,  as  contrary  to 
and  evidence,  and  it  now  came  on  for  argument. 


Oldrighi  (with  whom  was  Blanchard^  Q.  C.)  in  s 
port  of  the  rule.    Plaintiff  must  prove  the  locus  to  "t^^ 
within  the  courses  and  distances  given  in  his  graX^^ 
within  the  natural  boundaries  mentioned  in  it,     ^^^ 
within  the  limits  of  the  survey  made  for  the  gran^-  '^  ' 
and  ho  has  proved  none  of  these  things,  and  therefc^  ^ 
must  fail.     His  own  witness  admits  that  the  hemlo^^ 
is  in  the  course  of  the  grant,  and  that  it  gives  tk^^    i 
plaintiff  his  full  complement  of  one  hundred  slC^^ 
forty  chains.     Bi/crSy  the  surveyor  examined  on  ^^^^^^^^^^^^ 
part  of  the  defendant,  proves  that  it  gives  plainti^        \ 
one  hundred  and   forty-five   chains.      The   nati 
boundary  mentioned  in  the  grant    is   a  pine  tre^- 
marked  D  W  B,  and  there  is  not  a  particle  of  evi 
dence  of  its  position.    ''  Parol  evidence  is  perfectli^^  '^ 
"  competent  to  fix,  identify,  or  locate  any  boundary 
*'  or  local  object,  or  mark  called  for  by  a  deed,  an^ 

«  Considerable  Ofidenca  was  giTen  with  xesaid  to  deltedttitPc  jnigmlnn 
but  as  ttie  case  was  nltimately  decided  on  a  dUftveiit  pofaitp  tt  haa  tee&ooB- 
sidored  unnecosMrj  to  report  such  ovidenccr-BlP. 
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en  the  deed  adopts  it  and  gives  it  effect ;  but  it      1863. 
re-snpposes  the  actual  existence  of  the  local  object     twimho  ~ 
len  presently  existingy  or  placed  there  by  the  parties     sxEvinri. 
8  and  for  the  monument  or  mark  referred  to  in  the 
eed.     The  entire  absence  of  any  monument  or 
ark  to  which  the  deed  refers,  is  not  a  latent  am- 
iguity;  it  is  a  failure  in  the  application  of  the  deed 
>  the  subject  of  the  same  character,  as  if  the  deed 
that  respect  had  been  left  a  blank."    2  Greenleafs 
aiisc's  Digest  (2nd  edition),  p.  631,  note.    '^  A  deed 
"  ^^i^  onveying  a  right  to  flow,  gave  the  grantees  a  right 
"  *=  ^D  raise  and  keep  up  the  water  of  their  dam  to  the 
'*^^^-  <ight  of  a  hole  drilled  in  a  certain  rock  described 
"  ■-  ^*ri  the  deed.    There  was  no  hole  at  the  tmie  at  said 
''■    ^  ^int,  and  it  was  held  that  a  hole  drilled  nineteen 


4( 


"  ^-^  ^ars  afterwards,  without  notice  to  the  grantor,  by 
**  ^^^^^^  Tie  of  the  grantees,  who  had  in  the  meantime  con- 
"'^^^^yed  away  his  interest  under  the  deed,  and  after  a 
''  ^-disagreement  had  arisen  respecting  the  right  to 
"""^^  ow,  could  not  be  treated  as  the  monument  referred 
in  the  deed,  although  drilled  at  the  place  agreed 
n  by  the  parties  when  the  deed  was  made."     Ibid^ 
P-     C39,  note,  citing  White  v.  BUsSj  8  Cush.  510.    Th^re 
^^E^«  no  notice  to  the  defendant  of  the  running  of  the 
•iKx^a  of  plaintiff's  grant  by  James  McNab  in  1849,  nor 
^^  tte  running  of  part  of  one  of  the  side  lines  in  1819. 
"  ^I^ines  actually  marked  on  the  earth  will  prevail  over 
'*  "tViose  which  are  only  delineated  on  a  plan  or  not 
^  ^^arked  at  all."    Ibid*    The  hemlock  and  the  line 
^^i^ning  from  it  are  actually  marked  on  the  earth,  and 
^*^^  hemlock  line  by  the  blazes  on  the  trees  is  proved  to 
^*Ve  been  run  forty  years  ago.    "  In  the  absence  of  all 
t^lie  foregoing  monuments,  resort  is  had  to  the  courses 
^nd  distances  ^ven  in  the  deed.    ****** 
^o,  if  the  length  of  a  line  be  given  as  being  ^  about ' 
^o  many  rods  or  feet,  and  no  monument  be  given, 
Or  the  place  of  the  monument  given  cannot  be  as- 
certained, the  grant  will  be  limited  to  the  number 
^>t  rods  or  feet  mentioned."    Ibid.     The  plan  an- 
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1863.      iiexcd  to  the  grant  shows  the  disputed  corner  north 
'  TwiHiKo     the  river.    In  trespass,  a  party  must  prove  an  act 
stevktb.     possession,  or  that  the  land  is  within  the  boundari 
described  in  his  documentary  title,  a  fortiori  in  ej 
ment.     Cameron  v.  McDonaldj  2  Thomson's  Rep. 
There  is  no  evidence  at  all  of  the  boundary  claim 
by  plaintift',  except  McNab's  copy  of  his  plan  of  tl 
McKenzie  grant,  which,  properly  speaking,  was  n^- 
evidence  at  all,  and  there  is  no  proof  of  its  havi 
been  compared  with  the  original.    Independent 
positive  evidence,  there  is  a  strong  presumption  th 
this  is  not  the  true  boundary.    The  defendant  is 
actual  possession,  and  every  presumption  is  to 
made  in  favor  of  an  actual  possessor.    2  JSsp.  9.    0 
this  principle  it  is  to  be  presumed  that  the  line 
the  hemlock  would  strike  the  northwest  comer  of  th 
Murphy  grant.     Defendant  said  that  he  believed 
would,  and  there  is  no  positive  evidence  to  the  co 
trary .    ( Oldright  was  here  stopped  by  the  Court,  wb 
called  on  the  other  side.) 

W.  Twining  showed  cause.  The  boundary  was  foun 
by  the  jury,  it  was  left  open  to  them,  and  the  Cour 
will  not  disturb  the  verdict,  where  there  is,  as  he 
sufficient  testimony  on  which  to  found  it.  No  doub 
there  was  a  survey  before  the  grant  issued.  {EUsa 
You  must  show  a  fair  inference  in  favor  of  the  boun 
dary  which  you  claim). 

Smithy  Q.  C,  follows  on  the  same  side.    It  is  cleaK  .^"^^ 
from  the  plan  annexed  to  the  grant  that  the  hemlocl»S-^^ 
cannot  be  the  true  bound,  as  it  is  on  the  «au/A  side  ofc  <^    . 
the  river.    [Young  C.  J. — You  are  destroying  the  evi— 5-"^^" 
dence  of  James  McNab.    It  is  impossible  to  reconcile^>  ^  ' 
that  plan  with  his  evidence.      WUkms  J. — By  the  same  ^  ^^! 


reasoning  the  fir  stump  could  not  be  the  bound].  -^  i 

There  is  a  strong  presumption  that  the  comer  which  ^^  ^ 

we  claim  was  made  by  Alexander  McNab  according  to  ^ 

the  grant.    James  McNab  settled  and  established  the  ^  . 
corner  in  1819  when  defendant  was  not  in  pOBsession. 
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^e  tried  the  line  from  the  hemloeky  and  found  it  not 
^r.lie  trae  course  of  the  grant.  Is  there  anything  to 
j^revent  my  running  out  my  land  ten  years  after  I 
^z^btain  my  grant?  Have  we  not  held  under  the  survey 
^ince  1819  ?  [Bliss  J.  —  You  must  rely  either  on  title 
<^r  actual  possession.  When  you  failed  in  showing 
-Cntle,  it  was  sufficient  for  the  defendant  to  show  that 

ou  had  no  actual  possession.  Wilkins  J.  —  There  is 
LOt  a  particle  of  positive  proof  that  the  north-west 

omer  was  ever  marked.]    It  was  known  to  all  the 

^orld.  There  is  no  evidence  that  Alexander  McNab 
v^marked  the  hemlock. 


Thb  Court  here,  without  calling  on  Blanchard^  Q. 
.,  or  (Mrighi  in  reply,  ordered  a  new  trial. 

Rule  absolute. 
Attorney  for  plaintiff  Macfarlane. 
Attorney  for  defendant,  Oldright. 


1863. 


Buxsows 

T. 
ISStfBR. 


BURROWS  versus  ISKNER. 

A  PPEAL  from  the  decision  of  Yoimg  C.  J.  at  Cham- 
^43\.  bers,  argued  in  2Vm%  Term  last,  by  BUchiey  Q.  C, 
^r  plaintiff,  and  Shannon  for  defendant.  All  the  mate- 
rial fiEU^  sufficiently  appear  in  the  judgments. 

The  Court  now  gave  judgment. 

Y'ouKG  C.  J.  This  was  a  judgment  for  one  hun- 
^ired  and  thirty-eight  dollars  and  ninety  cents,  on 
^hich  an  execution  was  taken  out  27th  Mcurchy  1862, 
<Uid  levied  on  the  defendant's  goods,  but  the  execution 
^Was  withdrawn  by  Mr.  Wallace,  the  plaintiff's  attorney, 
<Uid  the  property  levied  upon  discharged,  as  appears  by 
liis  order  to  the  sheriff  on  file.  On  the  13th  Decern- 
beTj  1862y  an  alias  execution  was  taken  out,  and  deli- 
vered to  the  sherifi,  with  the  usual  indorsement,  but 
^^th  instructions  which  the  sheriff  noted  in  his  book, 
follows : — '<  Mr*  Wallace  directed  that  nothing  is  to 


December  6. 

▲n  exaeutton 
binds  the  goods 
ofadeftndMit, 
as  against  him- 
Mif  orhis  per- 
sonal xepresea- 
tatiyes,  ftom 
the  date  of  iu 
issue,  and  can 
be  leTied  on 
them  notwith* 
standing  his 
death.   iTotmg 
C.  J.  tUtmt^ 
tienie,) 

Constniction 
of  section  W 
of  tfaePnetioe 
Act,  (AvlMd 
maiutett  ind 
series,  chapter 
1S4.) 
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1863.      "  be  done  under  this  execution,  as  it  is  placed  in 
Bunows    ^'  hands  for  a  particular  purpose,  which  he  did 
isBNEB.      "  explain." 

On  the  28th  December ,  the  defendant  died  intesta' 
and  on  the  9th  Janvjory,  1863,  the  plaintiff's  attorn* 
for  the  first  time  directed  that  the  dlim  execution 
one  hundred  and  forty-three  dollars  and  ten  ceni 
should  be  executed  on  defendant's  goods.    On  the  10- 
Januaryj  the  present  applicants  obtained  letters 
administration,  and  proceeded  to  make  an  invento: 
of  the  goods  in  defendant's  shop ;  but  on  the  151^^ 
they  were  levied  upon  by  the  sheriff  under  the  plai 
tiff's  execution,  and  the  legality  of  that  levy  is 
point  in  dispute.    The  question  came  before  me 
Chambers  on  a  rule  nisi  to  set  aside  the  ezecutii 
and  return  the  goods  to  the  administrators,  which, 
made  absolute  on  the  6th  of  Febmaryy  but  withoi 
costs,  as  the  point  of  practice  was  new,  and  seemed 
me  very  doubtful.     There  was  an  appeal  fiom 
decision,  and  after  looking  into  it  a  second  time  I 
of  opinion  it  was  right    The  rule  ought  in  strictnei^^ 
to  have  set  aside  the  levy  only,  and  not  the  execution 
but  that  is  a  point  of  very  little  consequence,  the  ex< 
cution,  if  the  levy  was  bad,  being  of  no  avaiL 

That  there  are  cases  on  both  sides  of  this  question 
I  stated  in  the  notes  of  my  former  judgment,  and 
was  governed  mainly  by  the  equities  of  our 
statute  in  the  conclusion  I  then  came  to.     I  thinl^^ 
now  that  the  rationale  of  the  rule,  as  well  as  thc^^ 
equities,  is   with  the  administrators.     If  the  estate^^ 
were  not  insolvent  the  question  would  not  arise ;  the^^ 
plaintiff  would  be  paid  without  the  cost  or  the  neces- 
sity of  a  levy ;  so  that  the  real  point  is,  whether  he 
is  to  have  a  preference  over  the  other  creditors  by 
virtue  of  an  execution,  taken  out,  it  is  true,  before 
the  death  of  the  defendant,  but  suspended  in  the 
sheriffs  hands  during  his  lifetime,  and  executed  more 
than  a  fortnight  after  Ms  death,  and  after  the  goods 
levied  on  had  ceased  to  be  the  goods  of  the  defendant, 
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property  therein  having  passed  to  his  representa-      1868, 
The  delivery  of  the  writ  to  the  sheriff  can  be    bobtows 
ouDted  only  from  the  9th  of  January^  and  to  main-      isimbb. 
this  levy  it  must  be  held  that  the  mere  issue  of 
writ  bound  the  property  of  the  goods  from  the 
elate  of  it.    No  question  arises  in  this  ease  as  to  the 
'«*te  of  the  writ,  the  teste  and  the  date  of  a  writ  being 
^qtxivalent  terms  under  our  law.    Now,  if  the  com- 
^^on  law  doctrine,  that  the  property  of  the  goods  is 
t^oiind  from  the  teste  or  date  of  the  writ,  irrespective 
of  its  delivery  to  the  sheriff,  and  that  our  Act  protects 
^o  one  but  purchasers,  is  to  be  received  as  law  in  this 
^ourt,  all  I  shall  say  is,  that  it  is  a  doctrine  new  to 
^^^>  and,  as  I  imagine,  to  the  great  majority  of  the 
Pi'5a<5titioner8 ;   for  we  shall  presently  discover  that 
^*^^re  is  another  questiom  behind,  what  class  of  pur- 
^lutoers  are  protected,  and  how  many  of  the  ordinary 
^*"*Osactions  of  life  is  the  rule  to  affect. 

Oar  original  Statute  of  Frauds,  Province  Laws,  vol. 

*>    fol.  27,  sec.  15,  was  in  the  words  of  the  English 

and  our  present  Act,  Revised  Statutes^  chap.  134, 

>-  127,  means  the  same  thing — "  no  writ  of  execu- 

*^  t:ion  shall  bind  the  goods  of  the  defendant,  but  from 

^^  tixe  time  the  writ  shall  be  delivered  to  the  sheriff 

**to  be  executed" — words  sufficiently  plain  and  suf- 

^ciently  ample.    In  this  case  it  is  contended  that  the 

'^^t  of  execution  did  bind  the  goods  of  the  defen- 

^^tit,  not  from  the  time  when  it  was  delivered  to 

ttie  sheriff  to  be  executed — ^that  is,  from  the  9th  of 

^<nnuay — ^but  from  its  teste  or  date,  that  is,  the  18th 

-^^BoanJfr.     Now,  I  contend  that  it  took  effect  only 

^^tnn  the  delivery,  and  I  find  sufficient  authorities  for 

^^^  position,  wUch  is  clearly  within  the  letter,  and, 

'^  I  think,  also  within  the  spirit  of  our  law.    In  2 

^tu.  Oas^  Ahr.  881,  Lord  Harduricke  said :   "  Before 

^e  Statute  of  Frauds  the  defendant's  sroods  were 

^nnd  in  the  sheriff's  hands  from  the  teste  of  the 

^^^t  of  execution.     To  avoid  this  the  statute  was 

^^Uade,  whereby  it  is  enacted,  that  the  goods  shall 

49 
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1863.      '^  only  be  bonnd  from  the  delivery  of  the  writ  to  th( 
BuBBdvs     <<  sheriff;  bat  neither  before  this  statute  nor  aince,  ii 

isKMBR.  "the  property  of  the  goods  altered,  but  continues  ii 
'Hhe  defendant  till  the  execution  executed.  Thi 
'^  meaning  of  these  words,  that  the  goods  shall  b< 
"  bound  from  the  delivery  of  the  writ  to  the  sherifi 
^'  is,  that  after  the  writ  is  so  delivered,  if  the  defen 
^^  dant  makes  an  assignment  of  his  goods,  unless  ii 
'^  market  overt,  the  sheriff  may  take  them  in  execn 
"tion."  Now,  here  is  an  authority  going  the  ful 
length  that  I  contend  for,  quite  independent  of  th* 
cases  in  Noy  and  in  16  Meeson  ^  WeUby^  which  wer 
taken  exception  to  at  the  argument  as  unreliable  o 
inapplicable. 

In  the  case  of  Waghome  v.  Langmeady  1  Bos.  an( 
Pul.  571,  which  was  said  to  be  on  all  fours  with  1h< 
present,  the  Court  said  that  with  respect  to  the  ere 
ditors  (and  I  look  upon  the  administrators  here  » 
representing  the  creditors),  though  the  property  in 
the  goods  of  the  deceased  was  not  bound  till  the  deli- 
very of  the  writ  to  the  sheriff  (the  very  doctrine  I  am 
contending  for),  yet  the  right  of  the  creditors  to 
pursue  that  property  till  the  delivery  of  the  writ 
would  not  make  the  execution  irregular ;  and  so  & 
as  the  execution  is  concerned,  as  I  have  alread 
said,  I  concur  in  this  case;  though  Imp^j  in  b 
Office  of  Sheriff  J  fol.  108,  note  a,  says  that  if  b,  Jit 
faciaSj  be  tested  before,  but  delivered  to  the  sher^ 
and  executed  after,  defendant's  death,  the  executic 
is  irregular, — ^being  the  very  case  here. 

In  Houghton  v.  Rushby^  Skinner,  257,  which  m 
much  relied  on,  the  Court  was  of  opinion  that  th 
Act  concerning  fraud  did  not  design  to  aid  the  part^ 
but  a  purchaser  in  market  overt,  and  left  the  party  a 
he  was  at  common  law,  when  such  execution  waa  gooc 
And  Treby^  from  the  bar,  said  that  it  was  said  in  Pai 
liament,  when  this  Act  was  made,  that  tiio  miachic 
was  great ;  that  in  long  vacations,  when  goods  hav 
been  sold  in  a  market  overt,  or  taken  upon  »  diatrese 
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and  a  JL  fa.  tested^  the  last  term  should  come  and      1868. 
o^v^rreach  them ;  and  for  this  mischief  they  intended    bubbows 
to   provide  a  remedy,  and  not  for  the  party  himself,  —      luons. 
azB  ^  of  this  opinion  were  the  Judges. 

ISioWj  I  think,  also,  there  would  be  great  mischief 
h^xe,  if  an  execution  which  may  be  made  returnable 
a^  the  option  of  the  plaintiff  to  a  particular  return 
da.^  may  remain  secretly  in  his  hands  for  six  or  eight 
lAoiithB,  affecting  the  defendant's  rights  over  his  per- 
80¥ial  property,  and  in  the  event  of  his  death,  giving 
tlie  plaintiff  a  preference  over  his  other  creditors. 

If  we  are  to  be  involved  also  in  questions  as  to  sales 
in    maricet  overt,  it  will  be  found  no  easy  matter  to 
determine  what  is  a  sale  in  market  overt  in  this  coun- 
try.    We  have  no  open  markets  or  fairs  in  the  English 
B^nse,  and  the  decided  cases  turn  upon  very  nice  dis- 
tinctions.   A  sale  of  goods  in  a  shop  in  the  city  of 
London  alters  the  property ;  but  a  sale  of  goods  in  a 
^op  in  the  Strand  does  not.     Temjple  Bar  between 
^QiXi,  it  seems,  makes  all  the  difi'erence.    So  it  was 
quoationed,  so  late  as  1840,  whether  a  sale  in  a  ware- 
house was  protected,  and  it  was  only  upheld  because 
^^  jury  thought  it  was  an  open  shop.    11  Ad.  ^  Ell. 
•^6.    I  confess,  I  should  be  sorry  to  see  this  Court 
I^tplexed  with  such  inquiries. 

In  the  case  of  Hutchinsm  v.  Johnston^  1  T.  B.  731, 

"^^hkuTSi  J.  said :  "  The  general  principle  of  law,  and 

X^bich  has  not  been  contradicted  by  any  of  the  cases, 

is,  that  the  party  whose  writ  is  first  delivered  to  the 

^herifl^  is  entitled  to  priority,  and  that  the  goods  ot 

^  the  party  are  bound  by  the  delivery  of  the  writ    But 

^  the  Le^slature  saw  the  inconvenience  and  hardship 

*  ixrhich  would  fall  upon  innocent  purchasers,  if  the 

^^^  vendee  under  the  second  writ  were  liable  to  be 

^  dispossessed  of  the  goods  which  he  had  bona  fide 

^^  bought ;  and  therefore  they  guarded  against  it  by 

**  the  Statute  of  Frauds.    This,  I  understand,  was  the 

''sole  otgect  of  that  part  of  the  Act" 

It  will  be  observed  that  this  latter  view  of  the  ob- 
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1863.      ject  and  design  of  the  section,  being  the  16th  < 
BUSBOW8     Statute  of  Frauds,  differs  from  that  of  Lord  Hare 

luinBR.  and  from  that  I  have  cited  from  Skinner.  Are  ik 
at  liberty,  then,  to  adopt  as  oar  role  of  constn 
the  plain  and  explicit  language  of  our  own  8< 
127,  and  to  give  no  effect  to  an  execution  againi 
goods  of  the  defendant  till  it  is  delivered  to  the  c 
to  be  executed  ?  We  have  here  a  simple  and  eff 
rule,  promoting,  as  I  think,  the  ends  of  subst 
justice;  and  while  the  Imperial  Legislature,  ] 
recent  enactment,  has  enlarged  the  operation  < 
Statute  of  Frauds,  I  do  not  see  why  we  shou 
desirous  of  limiting  it.  By  the  Act  of  184! 
Legislature  restrained  the  operation  of  judgi 
entered  against  a  party  in  his  life  time,  so  that 
should  no  longer  be  preferential  claims,  as  they 
by  the  law  of  1812,  beyond  the  value  of  the  Ian 
which  they  are  a  lien ;  the  object  being  to  sec 
more  equal  division  among  the  creditors,  and  up( 
same  principle  I  would  prohibit  a  plaintiff  from 
ing  himself  of  his  execution,  as  has  been  done  i 
case,  and  acquiring  a  preference  after  the  death  < 
defendant;  and  I  think,  therefore,  that  the 
levied  on  or  their  proceeds  should  be  returnee 
that  the  plaintiff,  should  stand  on  a  footing  wit 
other  creditors  of  the  deceased. 

Bliss  J.  This  was  an  appeal  from  the  decisi 
the  Chief  Justice  at  Chambers. 

The  plaintiff'  obtained  judgment  in  1862.  E 
tion  was  issued  thereon  and  delivered  to  the  e 
on  the  13th  December  in  that  year,  with  directioi 
to  levy.  On  the  28th  December  the  defendant 
On  the  9th  January  the  sheriff'  was  directed  to 
and  did  levy  on  the  15th.  Prior  to  this  last  daj 
is,  on  the  10th  January^  administration  was  gi 
on  defendant's  estate  and  effects. 

The  Chief  Justice  decided  against  the  levy. 

It  is  perfectly  clear  that  the  directions  to  the  s 
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nrlieD  the  execution  was  first  placed  in  his  hands,  not      1863. 
to  levy  under  it,  neutralized  altogether  the  delivery    bubbowb 
o£  it,  and  we  must  consider  the  case  just  as  if  the      ismx. 
ejcccution  had  only  been  put  in  his  hands  on  the  9th 
of    January,  and  after  the  death  of  the  defendant. 
I*.b.e  question  then  is,  whether  in  that  case  the  execu- 
tion which  was  taken  out  before  his  death,  could  or 
co«ald  not  be  lawfully  levied  upon  his  goods  and 
eSE^ectB  in  the  hands  of  his  administrator. 

O^he  authorities  on  this  point  are  numerous,  and 

"tt  one  single  exception,  distinctly  and  clearly  sup- 

wi  the  validity  of  the  levy.      They  decide  that 

ere  an  execution  oi  fieri  facias  is  taken  out  after 

tl^^  death  of  the  defendant,  if  it  be  tested  of  a  day 

b^£)re  his  death,  it  may  be  levied  upon  his  goods  in 

tb^^  hands  of  his  executor  or  administrator,  and  that 

^  ^d  clause  in  the  Statute  of  Frauds  (the  same  as  sec. 

l^^y  in  our  Practice  Act),  "  that  the  execution  shall 

^'  Oaly  bind  the  goods  of  the  defendant  from  the  time 

"  of  the  delivery  of  the  writ  to  the  sheriff,"  only  re- 

l^lt^  to  purchasers ;  but  as  to  the  defendant  himself 

^K^^  his  representatives,  the  execution  still  bound,  as  it 

d^d  at  common  law,  from  the  teste  of  the  writ.    1  Sound. 

2XS,  noiej  and  the  cases  there  cited ;    Waghome   v. 

^^^^9,7igmeady  1  B.  &  P.  571 ;  Bragner  v.  Langmead,  7  T. 

^*   20 ;  Banhen  v.  Harwood,  10  Jurist,  794  and  5  Hare 

(2©  Chanc.  Rep.),  215,  before  Vice  Chancellor  Wigram. 

The  single  case  which  militates  with  this  long  con- 

^^^ncd  stream  of  authorities  is  Thoroughgood*s  case, 

^Ojr  78,   "where  a  party  against  whom  a  writ  of 

Execution  has  been  taken  out  died,  and  the  sheriff 

levied  the  money  on  his  executors,  it  was  held  bad, 

^r  the  mandate  of  the  writ  was  fieri  facias  de  bonis  et 

^    ^^Udlia  of  such  a  person,  which  cannot  be  after  his 

^    ^eaih.    But,  on  the  other  hand,  if,  after  execution 

^     Awarded,  the  plaintiff  die,  the  sheriff  may  levy  the 

^^oney." 

^ow,  N(nf  is  not  regarded  as  a  reporter  of  much 
^^thority;  and  it  is  remarkable,  too,  that  this  case  is 
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1868.  not  even  mentioned  in  those  which  I  have  cited,  pro 
BOBXOW8  bably  for  this  very  reason.  It  is,  however,  cited  ii 
isiJ^.  BXtis  V.  Griffith,  16  M.  &  W.,  106,  and  is  supposed  t 
have  received  sanction  and  support  from  the  notic 
there  taken  of  it  by  Parke  B.  In  lUis  v.  €hiffiih 
however,  the  question  was,  whether  an  executioi 
could  be  levied  on  the  defendant  after  the  death  o 
the  judgment  creditor;  and  so  &r,  and  so  far  onlj 
Thoroughgood' s  case  was  in  point,  and  noticed  by  thi 
learned  Judge,  without  a  single  word  of  comnient  o 
approbation  of  it  as  it  relates  to  the  question  now  ii 
controversy.  Indeed,  considering  that  in  this  respecr 
that  case  was  so  wholly  at  variance  with  the  law,  as  L 
had  long  been  universally  established  by  repeatec 
decisions  in  all  the  Courts  —  that  of  BcaUmi  v.  Ear 
wood  was  in  the  same  year,  1846 — with  which  Barke'S 
must  have  been  perfectly  fitmiliar,  Thortnxghgooi 
case  itself  can  be  entitled  to  no  weight  now,  nor  cac 
it  bo  taken  to  have  received  any  support  or  weigh 
whatever  from  the  allusion  made  to  it  by  Ftxrkt  B- 
upon  its  being  cited  by  counsel.  Perhaps  all  thu 
that  learned  Judge  meant  was,  that  even  in  that  cases 
where  the  Court  held  that  the  execution  could  not  b  • 
levied  on  the  goods  of  the  drfendcmi  after  his  deaihf  m 
still  ruled  that  it  might  be  levied  upon  the  defendaa 
after  the  death  of  the  plaintiff,  without  intending  t> 
express  any  assent  to  the  first  proposition,  which  moc 
certainly  he  does  not  do ;  and  could  not  do,  withoi:^ 
noticing  the  many  numerous  cases  which  exprefls^ 
establish  the  contrary. 

Now,  however,  in  EngUxndj  by  rule  72  MHary  Ter^ 
1853,  ^^  Every  writ  of  execution  shall  bear  date  on  iJ 
^^  day  on  which  it  shall  be  issued."  And  by  bur  o^ 
Practice  Act,  section  8,  "The  teste  of  all  writs,  whett> 
"  of  mesne  process,  or  otherwise,  shall  be  abolished 
"  and  every  writ  shall  bo  dated  by  the  prothonot^ 
"  the  day  it  is  issued." 

The  authorities,  then,  which  I  have  mentioned,  cr 
no  longer  be  used  to  the  extent  of  supporting  a  1» 
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made  upon  the  goods  of  a  defendant,  who  had  died  1868. 
prior  to  the  issuing  of  the  execation ;  because  now  bukbow« 
tliore  can  be  no  relation  back  by  the  fiction  of  law,  iswi*. 
derived  from  the  iestCy  beyond  the  actual  date  of  the 
issuing  of  the  execution ;  but  they  will  still  equally 
8£>ply  to  the  case  of  an  execution  issued  in  the  life- 
ticKx^  of  the  defendant,  though  levied  after  his  death. 
Tl&«  principle  upon  which  these  cases  proceeded  is, 
tlK.fl^t  the  execation  binds  the  goods  of  the  defendant 
froKn  the  first  moment  of  its  legal  existence,  which 
tli^n  was  from  the  teste;  now  its  legal  existence  dates 
or^lj  from  the  day  on  which  it  is  issued,  and  dated  by 
tlk.^  prothonotary ;  but  from  that  it  does  bind  —  though 
&*c>:in  that  time  only — the  defendant's  goods,  as  against 
huiQ  and  his  representatives,  and  can  be  levied  on 
^^m,  notwithstanding  his  death;  and  that  is  the  state 
^  the  case  here,  the  defendant  being  alive  when  the 
^^^cation  issued. 

Something  like  a  doubt  appears  to  have  been  enter^ 
t^lxied  from  the  expression  used  by  text  writers  on 
^i^  point  Thus,  it  is  said  in  ChiUy's  ArchbM,  582, 
(lOth  edition) :  <^  If  the  defendant  die  after  execution 
saed  out,  the  writ  may,  U  seems,  notwithstanding, 
executed  on  his  goods  in  the  hands  of  the  ex- 
^^^cator*' ;  and  WUUams  on  JExecuiarSj  p.  1804,  is  to 
th«  like  effect,  the  one  adopting  the  expression  of  the 
^^«r.  But  the  law,  when  these  wrote,  we  must 
'^^^Uect,  had  been  altered,  and  the  execution  then 
"^<^  date  only  from  the  time  it  was  issued,  since 
^l^ich  no  case  upon  the  point,  that  I  am  aware  of) 
^^^d  been  decided.  These  writers,  then,  could  not 
*^^rt  positively  that  the  law  was  as  they  conceived  it 
^^  be;  for  that  might  imply  that  it  had  been  so 
^^ttiied,  when  it  had  not ;  but  they  use  the  apt  and 
I^'^Oper  expression  in  such  case  to  denote  their  own 
Pl^tuoB,  and  they  could  do  no  more,  as  they  deduced 
^^  l^om  the  former  decisions,  to  some  of  which  they 

Thftt  is  the  eonclosion  to  which  they  lead  me ;  and 
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1863.      I  am,  therefore,  of  opinion  that  the  levy  in  this  case  ^ 
BuKRows    was  rightful. 


I8K1IBB. 


DoDD  J.  The  current  of  authorities  is  in  fietvor  of 
supporting  the  execution,  and  the  one  in  Noy^  which 
was  principally  relied  upon  by  the  counsel  for  the 
defendant  at  the  argument,  is  not  such  an  authority 
as  would  justify  over-ruling  subsequent  decisions 
adverse  to  it.  The  case  of  EOis  v.  Griffiih,  16  M.  &  W. 
106,  which  apparently  influenced  the  Chixf  Justice  in 
his  judgment  at  Chambers,  with  all  respect  to  his 
lordship,  I  do  not  think  touches  the  case.  Pdrhe  B., 
there  referring  to  Noy^  did  not  intend,  in  my  opinion, 
to  give  weight  to  that  decision  as  against  the  right  of 
an  execution  creditor  to  levy  upon  the  goods  of  an 
intestate  in  the  hands  of  his  administrator,  where  the 
execution  had  been  issued,  or  was  tested^  before  the 
death  of  the  intestate ;  it  made  no  part  of  the  argu- 
ment before  the  Court,  and  was  incidentally  referred 
to  by  the  Barm. 

I  find  an  old  case  in  2  VenJtris'  Rep.y  218  —  and  I 
think  there  will  not  be  much  difierence  of  opinion  in 
our  profession,  that,  as  an  authority,  his  reports  stand 
very  much  higher  than  those  of  Noy.    The  case  is  a 
short  one,  and  I  therefore  give  it  in  full :    "  A  fieri 
^^  facias  was  taken  out,  which  was  executed,  after  the 
^^  party  was  dead,  upon  the  goods  in  the  hands  of  the 
^^  executors,  but  the  teste  was  before  death.    But  it 
<<  appeared  that   the  delivery  to   the   sheriffs,  and 
'^  endorsement   thereupon,    according    to    the    new 
'^Statute  of  29,  Car.  2,  was  after  his  death.      The 
^^  Court  held  that  at  common  law  the  execution  had 
<^been  clearly  good.     But  the  statute  is,  that  the 
^^  property  of  the  goods  shall  be  bound  bat  from  the 
"  delivery  of  the  writ  to  the  sheriff;  and  the  Conrt 
^^  rather  inclined  that  the  execution  was  good^  and 
'^  that  the  statute  was  made  for  the  benefit  of  stran-'' 
^^•gers,  who  might  have  a  title  to  the  goods  betweea 
^^  the  teste  of  the  writ  of  execution  and  time  of  the^ 
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*<  delivery  thereof  to  the  sherift*.    But  as  to  the  party      1868, 
"  liiimsel^  the  goods  were  bound  from  the  teste  ever    Buiwowi 
'<  isince  the  Statute  of  29  Car.  2.    But  it  was  ordered      isun. 
''  -^^o  be  further  spoken  to."    The  opinion  of  the  Court 
in.        that  case,  although  not  conclusive,  if  it  stood 
at=M.  supported,  is  yet  entitled  to  some  weight ;  but  what 
tk  ^^  Court  there  rather  inclined  to  be  law  has  been 
faX  Xy  established  by  almost  uniformity  of  decision  to 
tit  ^E»  present  day. 

"U;iie  cases  cited  at  the  argument  of  Bragner  v. 
L^x^^r^gmeady  7  T.  B.  20,  and  Waghjome  v.  Lcmgmeadj  1 
B—  Jt  P.  671,  are  referred  to,  and  supported  by  the 
Covert  in  OaJveri  v.  TornUn^  5  Bing.  1.  But  supposing 
th.5.s  case  not  to  be  a  confirmation  of  previous  deci- 
sioxiB,  there  cannot  be  anything  stronger  than  the 
lax^^uage  of  Lord  Kenyan  in  delivering  the  judgment 
of^  ^e  Court  in  Bragner  v.  Langmead.  He  says :  "  It 
now  too  late  for  us  sitting  in  a  Court  of  law  at 
e  close  of  the  eighteenth  century,  to  consider 
^^*^^^hether  or  not  that  which  has  at  all  times  been 
"  ^^onsidered  as  law  should  continue  to  be  law  now. 
this  case,"  he  proceeds,  "we  are  bound  by 
current  of  authorities  all  speaking  the  same 
^^  lajiguage."  That  language  was  in  affirmance  of  a 
ju^S^gment  and  execution,  where  the  judgment  had 
bd^n  entered  in  vacation  after  the  death  of  the  defen- 
d*>aEl.t ;  and  it  was  held  to  relate  back  to  the  first  day 
of  ^e  previous  term,  and  the  execution  against  the 
8^K>ds  of  the  defendant  tested  on  the  first  day  of  the 
^^K^n  was  held  good.  It  is  true,  that  the  teste  of  all 
^^ts  is  abolished  by  our  Practice  Act ;  but  they  bear 
^t^  on  the  day  of  their  issue,  and  the  date  for  all 
pi^actical  purposes  may  be  considered  the  teste.  In 
^^  case  under  consideration  the  judgment  was  signed^ 
^tl  ezecution  issued  before  the  death  of  the  defen<^ 
^^tx%  and  the  execution  in  the  hands  of  the  sheriff, 
^though  it  appears  with  instructions  in  the  first 
**^«tance  not  to  levy;  but  without  Withdrawing  the 
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1868,      execution  from  the  sheriiF,  after  the  death  of  ih 
BuxBows    defendant,  the  plaintiiF  then  directed  that  officer  t 

^«»M»-  proceed  and  make  his  levy.  The  instractions  to  ih 
sheriff  not  to  levy  might  have  affected  the  plaintifi 
interests,  if  a  second  execution  creditor  had  place 
a  writ  in  the  officer's  hands  while  acting  under  thoi 
instructions;  but  I  do  not  see  how  in  the  presei 
case  it  affected  the  rights  of  the  plaintiff  so  as  to  pr 
vent  his  cancelling  the  instructions  previously  give 
to  the  sheriff,  and  directing  him  to  proceed  and  mal 
his  levy.  It  certainly  would  not  put  the  plaintiff  : 
a  worse  position  than  if  he  had  retained  the  writ  aft^ 
it  was  i^ued  in  his  own  hands,  and  not  given  it  to  tl 
sheriff  until  after  the  death  of  the  defendant,  in  whic 
case  there  would  not,  in  my  opinion,  be  anything  1 
prevent  the  levy  being  made. 

In  the  case  of  Oaiveri  v.  TomUn,  which,  I  believe,  wi 
not  cited  at  the  argument,  and  which  is  in  accordani 
with  the  previous  decisions,  a  cognovit  was  given  c 
the  8th  February  in  Hilary  Term,  with  a  conditio 
that  judgment  should  not  be  entered,  unless  de&u 
should  be  made  in  payment  on  the  ensuing  let  i 
Aprily  and  the  defendant  died  in  SHarjf  Yacatio 
before  the  1st  of  AprU.  Judgment  entered  tip  on  tt 
10th  Aprily  in  Hilary  Vacation,  after  the  deatii  of  ffc 
defendant,  was  held  regular  as  relating  to  the  fin 
day  of  Hilary  Term;  and  also  execution  tested  of 
day  in  that  term,  anterior  to  the  defendant's  deatl 
Upon  these  facts  a  rule  was  obtained  for  setting  asid 
the  judgment  and  execution.  Best  C.  J.  said  the  case 
referred  to  were  direct  authorities  to  support  th 
judgment  and  execution;  and  Parkey  Btaraughy  an* 
Gasekey  Justices,  being  of  the  same  opinion^  the  ml 
was  discharged.  This  case^  so  far  as  my  investigatio 
of  the  authorities  goes,  stands  unimpeached.  I  an 
therefore,  of  opinion  that  the  appellant  is  entitled  1 
our  judgment,  and  that  the  rule  for  setting  aside  H. 
execution  should  be  discharged  with  costs. 
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DxsBabr£S  and  Wilkins  JJ.  concurred  with  Bliss  1863. 

«D.^  DODD  J  J.  BuRBOWs 

Judgment  reversed,  ignn. 
Attorney  for  plaintiff,  Wallace. 

Attorney  for  defendant,  /.  N.  RUchie. 


DUNPHY   ET.   AL.   versus  WALLACE.  December  M. 

THE  AUomey  General  obtained  a  rule  nisi  early  in  ^J^a'^lSi^' 
the  term,  calling  on  the  defendant  to  lodge  in  the  ^*"®  hMbyWs 
office  of  Charles  Twining ^  Esquire^  a  Master  of  the  Court,  SiaThe  his 
the  morteaires  and  other  securities  for  the  sum  of  ^^^  ^^  ^^ 

^  ®  testator's  es- 

one  thousand   two  hundred   pounds,  which   by  his  tate  in  his 
pleas  he  admitted  that  he  had  invested  out  of  monies  ^^\^^  ^ 

7  compelled,  at 

^^  his  possession  of  the  estate  of  his  testator,  the  late  the  suit  of  his 
^^ty  Reverend  J&me5  Dimphy ;  also  all  other  securities  ^^^^^^tewtce. 
ia  tig  hands  and  under  his  control,  or  which  ouirht  to  ^  snfflcient 

t^  groaacisshowiii 

^^^   taken  and  held  for  principal  and  interest  monies  to  pay  such 
of  the  estate  of  the  said  James  Dunphy ;  also  to  pay  ^!^^^f^^ 
^  the  said  Charles  Twining^  the  Accountant  General  ^  ^o^^  ^ 
of  this  Court,  the  sum  of  three  thousand  five  hundred  SSf  ,^"' 
P^Oads,  which    he,  the    said    defendant,    had    also  *^Jf"«  ^^^^ 
^^tiiitted  by  his  pleas  that  he  had  of  funds  of  the  said 
^^tate  in  his  hands,  ready  to  be  invested.    It  appeared 
™^t  the  plaintiffs,  Patrick  Dunphy  and  John  McSweeny, 
•*    well  as  the  defendant,   Thonias  J.  Wallace,  were 
^^^cntors  and  trustees  under  the  will  of  the  said 
''^^nus  Dunphy.    The  rule  was  argued  at  great  lengtli 
o>t  nomeroos  affidavits  on  the  17th  inst,  and  following 
^y^  by  the  Attorney  General  for  the  plaintiffs,  and 
^  Cvlfyj  Q«  C.,  for  the  defendant    All  the  material 
^^ts  appear  sufficiently  in  the  judgment  of  his  Lord- 
**^ip  the  Chief  Justice. 
^iThe  Court  now  gave  judgment. 

^ouHo  C.  J.    This  motion  calling  on  the  defendant 
one  of  the  executors  of  the  late  Very  Rev.  Jame^ 
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1868.  Bunphyy  a  Dean  of  the  Roman  Catholic  Churcl 
Duvnr  et  aT.  lodge  in  the  office  of  one  of  the  masters  of  this  G 
WAuuicK.  certain  mortgages  for  the  sam  of  one  thousand 
hundred  pounds,  and  to  pay  to  the  Acccmitant  Gd 
the  sum  of  three  thousand  five  hundred  pou 
belonging  to  the  estate,  and  admitted  to  be  in 
hands,  was  made  at  the  instance  of  the  Rev.  Pa 
Dunphy^  another  of  the  executors,  and  also  one  of 
heirs  at  law  of  the  deceased,  and  of  Mr.  John 
Sweeni/j  the  remaining  executor.  It  has  been  ar| 
before  three  of  my  learned  brethren  and  my  sell 
the  Attorney  General  on  behalf  of  the  plaintifis,  an( 
Mr.  McCuUy  for  the  defendant,  with  great  ability 
at  great  length,  a  multitude  of  cases  having  I 
cited,  and  the  argument  having  occupied  upward 
four  days  of  the  present  term.  This  is  not,  perh 
to  be  wondered  at,  as  the  abolition  of  the  Ckm 
Chancery  and  the  transference  of  Equity  jurisdic 
to  this  Court,  by  the  Act  of  1855,  have  not  had  1 
as  yet  to  mould  themselves  into  form ;  and  the  { 
eiples  and  practice  incident  to  this  new,  but  i 
wholesome  and  beneficial  fusion  of  law  and  equit 
this  Court,  must  be  settled  as  they  arise.  In 
present  case,  I  incline  to  think  that  the  argun 
would  not  have  occupied  an  EngUsh  Court  as  n 
hours  as  the  days  it  has  taken  here,  for  none  of 
material  facts  are  disputed,  and  the  principles  wl 
are  to  govern  us,  however  new  to  this  Court,  ar< 
it  seems  to  me,  susceptible  of  little  doubt. 

The  will  of  the  testator  was  executed  at  Kilk 
in  Ireland^  and  bears  date  the  2nd  of  January^  1 
After  appointing  the  three  parties  above  name< 
executors,  the  testator  devises  to  two  of  them, 
Dunphy  and  Mr.  Wallace^  "  the  sum  of  three  thou 
"  eight  hundred  pounds,  Halifax  currency,  to  be 
"  posed  of  by  them  in  accordance  with  a  private  1 
"of  instructions,  directed  by  the  testator  to  t 
"  which  letter  is  to  form  no  part  of  said  wiU,  the 
"  bequest  to  them  being  a  private  trust  repose 
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*'  them,  and  iu  no  way  to  be  questioned  by  any      1863. 

t«  Court."  DUMPHT  et  al. 

The  testator  then  devises  the  residue  and  remainder    Wallace. 
of  the  estate  and  effects  to  the  three  executors  in  trust 
to  keep  the  same  invested,  and  out  of  the  interest 
arising,  or  to  arise  thereon,  to  pay  yearly  and  everj' 
year  forever,  two  sums  each  of  one  hundred  pounds 
currency  towards  the  support  of  a  school  to  be  con- 
ducted by  the    Christian    Brothers,  professing    the 
Roman  Catholic  religion,  at  the  cities  of  St.  John^ 
New  Bnmsuncky  and  Halifax.     He  then  directs  the 
execators  to  collect  the  amounts  due  upon  certain 
mortgages,  and  to  apply  the  same  in  payment  of  the 
foregoing  legacies:  and  for  any  balance  remaining 
due  thereon,  he  directs  them  to  sell  a  sufficient  portion 
of  the  securities  held  by  him  in  the  corporation  of 
the  city  of  St.  John.    The  wall  then  closes  with  the 
revocation  of  all  former  wills  and  bequests. 

Now,  there  are  two  remarkable  things  connected 

with  this  will :  First,  that  the  letter  of  instructions  to 

Mr.  P.  Dicnphy  and  Mr.  Wallace  for  the  disposition  of 

Ac  sum  of  three  thousand  eight  hundred  pounds  has 

^ot  been  found,  and  instead  thereof  a  letter  of  the 

testator  to  Mr.  P.  Dunphy  only  is  produced,  dated 

18th  February^  1861,  six  weeks  after  the  date  of  the 

^11,  and  directing  him  to  dispose  of  various  sums, 

•Counting    to  four   thousand  and    eighty    pounds, 

^^ceeding  by  the  sum  of  two  hundred  and  eighty 

P^xmds  the  three  thousand  eight  hundred  pounds  in 

*^e  original  letter;  and  this  letter  of  February  is 

*U«ged  to  be  the  letter  of  instructions  mentioned  in 

^^  will  —  a  point  that  will  come  up  at  the  hearing. 

Secondly,  it  appears  by  the  Master's  report  of  31st 

'^Ugustj  1868,  that  the  estate  is  of  the  value  of  eight 

**^U8and  six  hundred  and  thirty  pounds  in  the  hands 

^5"  Mr.  McSweeny  at  St.  John,  to  wit:  five  thousand 

^i^t  hundred   and  eighty   pounds   in   corporation 

^Ondfl,  two  thousand  pounds  on  mortgage,  and  seven 

"'^^tadred  and  fifty  pounds  on  deposit  receipt.    To  this 
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1863.  are  to  be  added  the  sams  of  one  thousand  tw- 
DuirriffT  et  ai.  hundred  poands,  and  three  thousand  five  hondrec 
WAhLACK,  pounds  in  the  hands  of  the  defendant ;  making  th< 
ascertained  value  of  the  estate,  besides  the  accruinj 
interest,  thirteen  thousand  three  hundred  and  thirt 
pounds  currency,  —  the  will,  as  has  been  seen,  dis 
posing,  or  professing  to  dispose,  of  only  three  thou 
sand  and  eighty  pounds,  and  two  perpetual  annuitiefi 
equal  to  a  capital  of  four  thousand  pounds,  an< 
leaving  a  residue  ot  six  thousand  pounds,  an< 
upwards,  undevised.  This  residue,  it  is  contended 
belongs  by  the  law  of  this  Province,  not  to  the  nex 
of  kin,  but  to  the  executors  in  their  own  right ;  an< 
the  interest  thus  claimed  by  the  defendant  wa 
strongly  urged  as  a  reason  for  refusing  this  motion 

The  plaintiffs  set  out  in  their  writ,  as  originall; 
framed,  that  the  testator  having  died  at  Kilkenny  01 
the  10th  Mdj/y  1861,  and  left  assets  at  St.  John^  the; 
had  obtained  probate  and  administration  there  of  hi 
said  will,  and  that  the  defendant  had  gone  from  thi 
country  to  Kilkenny  and  obtained  probate  and  admin 
istration  thereon  to  himself,  to  which  the  plaintiff 
have  now  added  an  allegation  that  all  three  executor 
have  proved  the  will  and  taken  joint  administratioi 
thereof  in  the  Probate  Courts,  both  at  Si.  John  an< 
Halifax. 

The  defendant  in  his  pleas  admits  that  he  obtainei 
probate  at  Kilkenny;  he  does  not  deny,  and  th< 
absence  of  a  denial  is  equivalent  to  an  admission,  tha 
the  plaintiffs  obtained  probate  at  Si.  John^  but  allege 
that  they  had  not  obtained  probate  in  this  Province 
while  in  his  amended  plea  he  alleges  that  they  ha( 
not  proved  the  will,  or  been  admitted  to,  or  receive! 
or  taken  probate  thereof,  either  in  this  Province,  0 
elsewhere. 

On  these  allegations,  which  it  is  impossible  t( 
reconcile,  it  was  urged  by  the  defendant's  counsel  tha 
the  plaintiffs  had  no  lo(ni8  standi  in  this  Court ;  that  i 
was  incumbent  upon  them,  first  of  all  to  obtaia  pr< 
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bate  in  Ireland^  as  the  place  of  the  testator's  last      1868/ 


domicile,  and  at  all  events,  that  they  ought  to  have  Drnmrr  et  ai 
taken  probate  in  this  Province  before  filing  their  bill    Wallace. 
in  this  suit. 

The  plaintifiSs  in  their  writ  allege  that  the  defen- 
dant had  converted  the  securities  of  the  estate  into 
money  to  a  large  amount,  exceeding  four  thousand 
pounds,  sterling,  which  ho  had  in  his   hands,  but 
^fiised  to  account  for,  or  to  give  the  plaintiffs  any 
intimation    or   knowledge  of  its  disposition ;  they 
ftll«ge  further  that  there  are  no  debts  of  the  testator 
^^  lus  estate  remaining  unpaid,  and  they  pray  for  an 
•^^oount,  which  they  tender  on  their  own  behalf,  of  all 
^'^c^es  received  by  the  executors  and  an  investment 
^'^^wofi  according  to  the  directions,  and  for  the  pur- 
P^^^Wi  of  the  will. 

^0  this,  the  defendant  pleads,  that  the  said  Patrick 
^^^nphf  had  possessed  himself  of  the  funds  and  effects 
^^  the  estate  to  a  large  amount,  which  is  shown  by 
r.  Dunphjf's  affidavit,  and  by  the  Master's  report,  to 
at  variance  with  the  fisMct,  the  property  in  Mr. 
^^'^^nphjf^a  hands  being  of  trifling  value. 

TIhe  defendant  then  vindicates  himself  in  his  second 

•■^^  third  pleas  for  having  withdrawn  the  sum  of  four 

tk^ooBand  two  hundred  and  eighty-four  pounds  five 

*^S.lling8,  sterling,  invested,  and  bearing  a  small  inter^ 

^^*  of  only  one  and  a-half  per  cent  in  Ireland^  and  tranfr* 

'^'■nwd  the  amount  to  this  country;  and  having,  in 

^'^^  meantime,  placed  it  where  it  would  produce  three 

P^^  cent.,  he  proposed  to  the  plaintifib,  he  says,  that  it 

^onld  be  invested  on  mortgage,  and  it  would  long 

^^ce  have  been  so  invested  if  the  plaintiffs  had  not 

^^^ected  to  its  being  invested,  till  the  executors  could 

^^^et  at  SaUfaXf  and  decide  upon  what  was  best  to  be 

Xn  his  fifth  plea  the  defendant  alleges  that  he  is  now 
^^fl  always  has  been  ready  and  willing  to  do  all  in  his 
t^^^^^er  to  have  the  estate  settled  agreeably  to  the  terms 
^^  the  will,  and  that  he  has  never,  on  any  occasion, 
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1863.      intimated  an  intention  on  his  part  to  hold  the  prc:^ 


DuifFUT  et  a],  perty  for  his  own  use,  but  what  is  held  by  him  he  i 
WALijkCE.     ready  to  apply  towards  the  trusts  and  purposes  con 
tained  in  the  will, — allegations  which  it  is  difficult 
reconcile  with  what  has  been  advanced  on  the  part  o: 
the  defendant  in  this  argument. 

The  material  plea,  however,  for  our  present  purpose^ 
is  the  eighth,  which  runs  thus: — "And  this  defen-  - 
"  dant  further  saith  that  he  has  appropriated  no  part  ^ 
"  of  the  funds  of  the  estate  to  his  own  use,  but  after 
"  paying  certain  debts,  charges,  and  expenses,  out  of 
"  the  money  obtained  in  Irelandy  he  lodged  the  balance 
"  for  safe-keeping,  till  otherwise  invested,  at  three  per 
"cent — while  out  of  the  funds  received  by  Mm  he 
"  has  invested  on  mortgages  on  real  estate  the  sum  of 
"  twelve  hundred  pounds,  and  has  the  sum  of  three 
"  thousand  five  hundred  pounds  ready  to  be  invested, 
"  and  which  would  have  been  invested,. but  for  the  in^ 
"  terference  of  the  plaintiffs  and  the  objections  raised 
"  by  them." 

In  considering  these  pleadings,  and  the  other  papers 
referred  to  in  the  rule  msiy  it  is  impossible  for  us  to 
shut  out  of  view  the  previous  argument  in  this  term 
on  the  motion  for  an  attachment. 

Mr.  Johnstonj  the  Attorney  General,  in  his  affidavit 
of  3rd  Avffiistj  1868,  after  stating  his  retainer  and 
several  applications  to  the  defendant^  orally  and  in 
writing,  declares  that  he  had  endeavored  to  obtain 
from  the  defendant  information  where  and  how 
the  money  he  had  procured  in  Ireland  belonging  to 
the  estate  was  deposited  or  disposed  o^  but  without 
success ;  that  the  information  had  also  been  withheld 
from  Mr.  P.  Dunphy  ;  that  the  defendant  had  intimated 
his  intention  to  remove  to  and  permanently  settle  in 
the  United  States  of  America;  that  the  deponent  had 
applied  to  the  Probate  Court  at  Halifax^  to  compel 
the  payment  of  the  said  money  into  a  chartered  bank^ 
pursuant  to  the  Provincial  Statute,  to  abide  the  order 
of  the  Oourt ;  that  the  said  application  waa  resisted. 
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ftiid  before  jadgmeut  the   deponent,  believing   the      1868. 

jurisdiction  of  that  Court  to  meet  the  exigency  to  duwpht  et  ai'. 

be  less  extensive,  and  authoritative  than  the  juris-    Wallace. 

<liction  of  this  Court,  abandoned  the  further  prosecu- 

t'on  of  the  application  in  that  Court ;  and  that  the 

''efendant    in    that    Court   was    charged  with,  and 

^TBitted,  his  contemplated  purpose  of  removing  to 

^iie  Uniied  Slates.     The   affidavit  then  proceeds  in 

t^ese  words :  *'  I  do  apprehend  and  believe  that  the 

^^  assets  of  the  said  estate  which  came  to  the  hands 

'^  of  the  said  Thomas  J.  WaUacCy  as  aforesaid,  in  whole 

*^  Or  in  part,  have  been  appropriated  to  uses  of  his 

**  own,  or  to  purposes  otherwise  inconsistent  with  the 

**  'trust  under  which  they  were  received  by  him,  and 

'^  inconsistent  with  the  security  of  the   said   assets, 

^^  and  the  just  protection  of  the  interests  of  those 

**  ivho  may  be  entitled  under  the  said  will."     The 

deponent  further  says  that  he  believes  the  assets  to 

be  in  danger  of  loss ;  and  that  the  rights  of  the  parties 

in  jeopardy,  and  will  be  imperilled  by  the  said 

being  allowed  to  remain  in  the  defendant's 

hands,  or  under  his  sole  control. 

On  this  affidavit,  and  after  argument,  three  rules 

^ere  granted   by  the  Court  in  August :   the   first 

allowing  an  amendment  of  the  writ,  which,  by  our 

pi^tctice,  is  almost  a  matter  of  course ;  the  second,  to 

P^nnit  the  next  of  kin  to  come  in  as  plaintLSs,  which 

II  ^Iso  of  fjEimiliar  practice ;  and  the  third  and  most 

o^terial  one,  requiring  the   executors  severally  to 

>c<^mit  before  a  Master  in  respect  of  all  monies 

iP^^^ved  and  paid  by  and  to  them  and  each  of  them, 

t^vpectively,  and  in  respect  of  the  securities  under 

iheir  control,  and  of  the  disposition  and  deposit  of 

all  monies  of  the  estate'  in  their  hands, — the  Master 

to  haye  power  to  examine   the   parties  and  their 

witnesses  on  oath,  and  to  call  for  the  production  of 

liecessaiy  documents  and  papers. 

tt  has  not  been  unusual  in  this  Court  to  grant 
orders  of  a  umilar  kind  to  this  last  one  before  the 

51 
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1863.      beariug  of  a  caase ;  and  there  can  be  no  quest 


DcinpHT  et  ai.  that  as  it  had  passed  in  this  case  in  the  presence 
Wallace,  the  defendant's  counsel,  and  with  slight  oppo8iti< 
it  ought  to  have  been  obeyed.  It  was  obeyed  by  1 
P.  Dunphy  and  Mr.  McSweeny,  but  not  so  by  I 
WaUacCy  who  refused  or  neglected,  after  ample  noti 
to  attend  the  Master,  and  to  this  hour  has  rendei 
no  account  of  his  transactions  or  dealings  with  1 
estate.  We  refused  to  issue  an  attachment  agaii 
him,  because  the  order  requiring  him  to  account  h 
not  been  personally  served ;  but  expressed  in  stro 
terms  our  sense  of  the  obligation  which  lay  upon  K 
to  submit  to  an  account. 

The  Master's  report  of  31st  Att^t,  founded 
respects  the  defendant  solely  upon  the  admission 
his  pleas,  I  have  already  referred  to.  It  was  confirm 
by  Mr.  Justice  BUss  on  the  13th  October.  On  the  fii 
instant  Mr.  Johnston  made  another  affidavit,  statin 
among  other  things,  that  from  the  pertinacity  wi 
which  Mr.  Wallace  had  refused  to  account,  from  1 
expressed  purpose  of  removing  from  the  Provinc 
and  from  the  disposition  of  his  property,  the  depone 
believed  the  monies  in  his  hands,  or  under  his  contn 
belonging  to  the  estate,  to  be  in  danger  of  being  h 
unless  he  shall  be  compelled  to  account,  and  unlc 
the  said  monies  be  removed  from  his  possession  ai 
control. 

We  thereupon  granted  a  rule  msi  for  the  defendan 
lodging  the  securities  and  paying  in  the  money  to  t 
Accountant  General,  which  came  on  for  argumc 
on  the  7th,  when  it  appeared  by  the  statements 
counsel  on  both  sides,  that  a  reference  to  the  pie) 
ings  and  other  papers  in  the  cause  not  recited  in  1 
rule  was  essential  to  the  argument,  and  we  direc 
the  rule  to  be  amended  accordingly ;  the  amendm* 
of  rules  upon  argument,  so  as  to  bring  out  the  i 
points  and  to  effectuate  the  object  of  the  parti 
having  been  occasionally  permitted  by  our  practi 
In  the  very  next  case  that  was  argued  on  the 
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Decem6erj  au  ameudment  of  a  rale  nisi  for  a  new  trial      1863. 
was  directed  with  the  eame  view.  dumpht  tt  ai. 

The  rule  so  amended  was  argued  on  the  17th,  and     Wallace. 

tiuree     subsequent  days,  when  it  appeared  that  the 

ameadments  of  the  writ,  authorized  by  the  rules  in 

A\ig^tstj  had  been  made  by  the  plaintifi"s  counsel  in 

l\ie  interval  between  the  7th  and  17th  December^  to 

which  the  defendant's  counsel  strongly  objected  in 

the  absence  of  any  renewed  order  or  permission  by 

thia  Court. 

On  the  18th  December^  the  defendant  made  an  affi- 
davit in  vindication  of  himself,  and  of  his  dealings 
with  the  estate,  in  which  he  stated  that  he  was  not 
then,  and  never  had  been,  in  insolvent  circumstances, 
nor  in  danger,  nor  under  any  apprehension  of  being 
in  a  state  of  insolvency ;  that  the  funds  of  the  estate 
iioder  his  charge  and  control  are  entirely  safe,  and  in 
DO  danger  of  being  wasted  or  lost ;  that  although  he 
ittd  had  in  contemplation  at  some  future  period  to 
remove  to  the  IJniUd  States^  and  had  openly  spoken  of 
his  intention,  yet  it  had  never  been  his  intention 
wifliin  twelve  months  from  the  present  time,  to  re^ 
inove,  or  in  any  case  to  leave,  until  all  his  business 
>&in  were  honorably  and  honestly  settled  and 
^Ranged,  and  his  liabilities  legally  discharged ;  that  he 
^^  then  the  owner  of  real  estate  in  the  city  of 
^<^Qz  of  four  thousand  pounds  value  and  upwards, 
^d  that  the  counsel  of  the  plaintiffs  had  no  just 
S^und  for  the  imputations  sought  to  be  cast  upon 
'^  in  the  affidavits  referred  to  in  the  rule. 

On  the  19th    December^  the    defendant   filed   his 
tended   plea;    this  as  well  as   the  last   affidavit 
^ving  been  brought  in  while  the  argument  was  in 
■Progress. 

The  foregoing  are  all  the  facts  that  bear  upon  this 

otion,  and  they  sufficiently  indicate  the  object  of 

^;5^6  plaintiff  and  the  grounds  on  which  they  proceed. 

^  us  now  consider  the  grounds  on  which  the  motion 

resisted. 
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1863.  These  are,  first  of  all,  of  a  technical  kind.    It 

DuxFirr  et  ai.  urged  that  the  motion  ought  to  have  been  preced 
WALLACE.  ]yj  ^  noticc  accofdiug  to  the  rule  in  the  Migb 
Chancery,  as  laid  down  by  Maddock  and  Dardd 
that  the  amendments  of  the  bill  under  the  orde 
granted  in  August  ought  to  have  been  made  with 
three  weeks,  as  prescribed  by  Lord  LyndhursVs  ordc 
of  1828 ;  that  the  amendments  ought  to  have  be< 
made  by  the  prothonotary  or  clerk  of  the  Court,  ai 
not  by  the  solicitor  or  counsel  of  the  plaintiffs,  nor 
the  form  in  which  they  are  made ;  and,  at  all  evem 
that  they  ought  not  to  have  been  made  between  tl 
time  of  the  granting  and  the  argument  of  this  ml 
so  as  to  affect  the  argument. 

Now,  it  is  to  be  noted  that,  by  the  second  seeti( 
of  the  Act  of  1855,  abolishing  the  Court  of  Chancei 
and  forming  now  the  127th  chapter  of  the  Rem 
SUUuieSj  it  was  enacted  that  in  all  cases  theretofo 
determinable  in  Chancery,  and  thenceforth  to  be  co 
ducted  in  the  Supreme  Court,  the  practice  of  tl 
Supreme  Court,  then  and  thereafter  to  be  establishe 
as  far  as  it  was  applicable  thereto,  should  be  observe 
except  in  so  far  as  the  practice  was  altered  or  modifi( 
by  that  Act ;  and  in  any  case  to  which  such  practi 
and  the  provisions  of  that  Act  should  not  apply,  b 
in  no  other,  the  practice  of  the  English  Chance 
should  be  adopted.  For  our  Legislature  to  ha 
transferred  Equity  jurisdiction  and  power  to  tl 
Court,  and  at  the  same  time  to  have  retained  t 
cumbrous  and  expensive  practice  of  the  Ungl 
Chancery — ^which  is  not  only  unfamiliar,  but  abf 
lutely  unknown,  to  the  great  body  of  the  prac 
tioners — ^would  have  been  a  practical  absurdity.  T 
Legislature  have  substituted  the  cheaper  and  simp] 
modes  to  which  we  are  accustomed  in  this  Cou 
and  which  upon  the  whole,  though  they  are  suscc 
tible  of  improvement,  have  worked  admirably  w( 
The  rule  nisi  in  this  case  answered  all  the  purpof 
pf  a  qotice,  and  I^ord  LyndhursVs  orders  of  1828  i 
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not  in  force  in  this  Court.     A  reasonable  time,   to      1863. 


be  sure,  is  generally  allowed  to  a  party,  within  which  dunfht  et  ai. 

lie  must  amend  his  pleadings,  and  the  Court  would    wallaos. 

iave  limited  a  time  in  their  order  of  the  3rd  August^ 

iad   it  been  suggested  on  either  side..    The  original 

wiit;  has  been  interlined,  and  the  additions  made  to 

it  in  the  usual  way.    I  see  nothing  objectionable  in 

thaty   but  some  of  us  cannot  altogether  approve  of 

the  'time  at  which  the  amendments  were  made.     That 

new    parties  should  have  been  added,  and  material 

allegtitions   introduced  into    the  writ,   between  the 

granting  and  the  argument  of  this  rule,  and  after  the 

amendment,  appears  to  me,  I  must  confess,  incon- 

ristent  with  the  practice  of  this  Court,  and  with  the 

rigbtfl  of  the  defendant.    If  the  amendments  were 

essential  to  the  plaintiffs'  case,  their  counsel  ought 

to  h  Ave  attended  to  them  long  before ;  and  strong  as 

my    opinion  and  that  of  my  brethren  is,  upon  the 

merits  of  this  application,   some  of  us  would  have 

felt    ourselves  constrained  to  reject  it,  rather  than 

e8tal>ligh  so  inconvenient  a  precedent.    We  are  not, 

how^Ter,  reduced  to  this  necessity.    In  answer  to 

Ad    amendments  the  defendant  has  put  in  a  plea, 

whiot,  we  are  sure,  in  point  both  of  form  and  of 

8obBt4mce,  would  never  have  appeared  upon  the  record 

but    £<)i.  the  purposes  of  this  argument.    We  prefer, 

therefore,    to    reject  from    our    consideration    both 

Ad^  Amendments  and  amended  plea,  and  found  our 

decision  wholly    upon  the  record    as    it    originally 

^"^v-o  objections  of  a  much  more  formidable  charac- 
ter ^Were  next  insisted  on  by  the  defendant's  counsel, 
^  ^lich  I  have  already  alluded  in  my  preliminary 
statement.    If  the  plaintiffs  have  not  armed  them- 
aclves  with  the  proper  Probate,  it  is  urged,  that  they 
^^  no  right  to  institute  this  action  ;  and  if  the  sur- 
Tr^  belongs  in  whole  or  in  part  to  the  defendant,  he 
^^bt  not,  it  is  said,  to  be  called  upon  to  pay  in  or 
*•  iBeeure  the  funds. 
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1863.  These  two,  we  may  assume,  will  form  the  principst 

DuiTFHT  et  ai.  grounds  of  contention  on  the  hearing  of  the  cause  =^= 
Wallace*     and  wc  intimated  more  than  once  in  the  course  o.    - 
the  argument  that  we  felt  ourselves  under  no  obliga-  ^ 
tion,  and  had  no  intention  whatever,  to  decide  thenr^J 
on  this   interlocutory  motion.      "We    recognize   th^^ 
wisdom  of  the  rule  laid  down  by  Lord  Justice  Tumtr^^ 
in  the  case  of  Bates  v.  Brothers^  23  L.  &  £.  Reps.  581,^1 
2  Equity  Rep.  327,  that  the  Court  will  give  no  en — 
couragement  to  any  attempt  to  obtain  its  decision  onMc: 
important  questions  of  law  before  the  hearing.    "We^ 
have  looked,  indeed,  into  the  cases  cited  upon  both  ^ 
points,  and  into  several  that  have  not  been  cited,  and  J 
are  aware,  as  to  the  first,  of  the  distinction  between 
the  proof  of  an  executor's  title,  or  of  an  administra- 
tor's, at  law  and  in  equity,  (3  P.  Wms.  349,  1  Atk. 
291,  &c.) ;  and  as  to  the  second,  we  could  anticipate 
much  that  will  doubtless  be  said  to  us  hereafter  upon 
the  effect  of  our  Provincial  Statute  and  the  operation 
of  the  English  Act ;  but  we  abstain,  if  possible,  from 
forming,  and  at    all    events   from    expressing,   any 
opinion  upon  either  point,  till  after  a  full  hearing 
shall  have  been  had  upon  evidence  to  be  taken  in  the 
subsequent  progress  of  the  cause. 

These  objections  being  disposed  of,  I  have  now  to 
consider  the  real  point  that  is  at  issue,  and  which, 
being  new  in  this  Court,  and  calling  upon  us  to  settle 
for  the  first  time  an  important  rule,  demands  an 
attentive  consideration.  We  have  looked,  therefore, 
into  all  the  cases,  most  of  which  are  to  be  found  in  the 
treatises  of  Hill,  Lewiriy  and  WUUamSy  and  the  mate- 
rial passages  of  which  I  will  cite,  as  the  foundation 
of  what  will  appear,  I  think,  to  be  a  clear  and  well 
defined  rule. 

In  Strange  v.  Harris^  executor,  &c.,  3  Bro.  C.  C.  365, 
Lord  Thurlow  said:  "The  Court  will  now,  imme- 
"  diately  upon  coming  in  of  defendant's  answer,  order 
"  so  much  as  he  admits  to  have  in  his  hands  of  the 
"  defendant's  property,  to  be  paid  into  the  bank.    It 
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•  was  formerly  thought  necessary  for  the  plaintift*  to      1863. 


*^  shew  that  ihe  executor  had  ahused  his  trust,  or  that  dukfht  et  ai. 
**  tbe  fund  was  in  danger  from  the  insolvent  circum-    Wallace. 
**  stances  of  the  executor." 

This  dictum  was  pronounced  in  1791  ;  it  was 
followed  up  in  1793  by  the  case  of  Yare  v.  Harrison^ 
2  CUox  377;  in  1812  by  the  very  leading  case  of  Free- 
moLTM.  V.  Fairliey  3  Mer.  29 ;  in  1825  by  that  of  Rothwell 
V.  JtoihweU,  2  Sim.  &  Stu.  217 ;  in  1844  by  Ray  v. 
Gibbon^  4  Hare  65 ;  and  by  Ross  v.  Ross^  12  Beav.  89, 
in   a 849. 

Xn  Boihxodl  v.  Roihwelly  Vice  Chancellor  Leach  held 
tliSLt;  where  the  answer  admits  that  there  is  trust  money 
ixi  irhe  hands  of  a  defendant,  the  Court  will  always, 
an  interlocutory  application,  order  it  to  be  paid 
Court,  and  that  an  executor  admitting  himself  to 
be  WL  debtor  of  the  testator  at  his  death,  will  be  ordered 
to  pay  the  amount  into  Court. 

In  Roy  V.  Gibhan^  Vice  Chancellor  Wigram  said 
^Iwft  the  rule  was  perhaps  less  strict  in  the  present  day 
^l»ia  it  was  stated  to  be  in  Freeman  v.  Fairlie.  The 
pWfcotice  now  was,  that  where  a  party  —  in  this  case  an 
-^''sftizn  executor — charged  himself  with  the  receipt 
^^  c^  fund,  he  was  bound  by  that  charge  until  he  had 
^licfeved  himself  from  it  by  a  proper  application  of 
thft   xnoney. 

^^^Tiat  is  the  principle,  I  ask,  to  be  gathered  from 

**^^^«  and  numerous  otiier  cases  ?    Not,  as  the  language 

^  ^CDme  of  them  would  seem  to  infer,  that  an  executor 

^  ^Xreiy  case  is  to  pay  into  this  Court  estate  money 

•^^^^itted  to  be  in  his  hands ;  that  would  be  to  transfer 

^  ^le  officers  of  the  Court  a  trust  which  testators 

"*^^  confided  to  parties  of  their  own  selection,  and 

^uo  will,  in  general,  fulfil  the  duty  more  satisfactorily 

™*0.  this  Court  could  do  it.    Neither  does  it  restrain 

wife    power  of  the  Court  to  cases  where  the  fund  shall 

^  xnanifestly  in  danger.     Were  that  the  rule,  we 

<^<^d  not  carry  out  our  convictions  in  this  instance^ 

tbe  tffidavita  being  contradictory,  and  our  own  know* 
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1863.      ledge  of  persons   and   things   not  appearing   upc 


DnirFHT  et  ai.  the  record.  The  medium  between  these  extrem< 
Wallace,  is  well  stated,  I  think,  by  the  Master  of  the  Rolls  i 
Ross  V.  Ross :  "  There  was  a  time  when  it  was  almo 
"  considered  as  a  mere  matter  of  course  to  order  tru 
"  funds  to  be  brought  into  Court ;  but  now  the  que 
"tion  always  is,  whether  there  exists  any  sufficie: 
"ground  for  such  an  interposition." 

Is  there,  then,  any  sufficient  ground  for  our  inte 
position  in  this  case?    Our  opinion  on  that  point 
already  apparent.     That  the  fund   is  in  danger, 
obviously  believed  by  the  plaintiffs  and  their  counsc 
and  not  without  reason.   That  it  has  not  been  invests 
as  the  will  directs,  is  admitted  in  the  defendani 
plea,  and  is  not  denied  in  his  recent  affidavit ;  and 
is  a  fact  under  our  eyes,  that  the  defendant  lias  pc 
sisted,  notwithstanding  the  strong  opinions  of  tb 
Court  and  our  repeated  recommendation,  in  refaaii 
an  account. 

On  this  latter  point,  the  judgment  of  Lord  JSldo 
in  Dreeman  v.  Fairlkj  has  a  very  significant  bearing 
"  The  executor  in  this  case,"  he  said,  "  has  done  th 
"which  no  executor  is  justified  in  doing.  Amoi 
"  other  things,  he  does  not  even  give  the  plainti: 
"  any  account,  or  description  of  the  books,  acconn' 
"  or  papers,  in  which  the  narrative  of  his  adminisb 
"  tion  is  to  be  found  " ;  and  in  another  place :  "  it 
"  the  bounden  duty  of  an  executor  to  keep  «lear  ai 
"  distinct  accounts  of  the  property  which  he  is  boui 
"  to  administer." 

The  refiisal  of  the  executor  to  appear  before  tl 
Master,  or  to  exhibit,  even  in  the  course  of  this  arg 
ment,  the  securities  and  deposit  receipts  which  1 
ought  to  hold  for  so  lai'ge  a  sum  as  four  thonsai 
seven  hundred  pounds,  naturally  and  strongly  inclin 
this  Court  to  protect  the  parties  who  may  be  ultimate 
entitled,  if  we  have  the  power.  We  refrain  fro 
indorsing  the  strong  terms  of  reprobation  with  whi< 
the  conduct  of  the  defendant  was  assailed  on  t! 
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argument ;  but  it  is  impossible  for  us  to  say  that  it      1863. 


meets  our  approval.  dunpht  et  ai* 

I  have  next  to  inquire,  upon  what  evidence  an  wallaci. 
interlocutory  application  of  this  kind  is  sustainable. 
In  the  case  of  Richardson  v.  The  Bank  of  England^ 
♦  Afyl.  k  Craig,  176,  Lord  Coitenkam  reviews  the  cases 
tipon  this  point.  The  grounds,  he  says,  must  be 
,  ibnnd  in  the  defendant's  admission :  evidence  can- 
'^ot  be  resorted  to  for  this  purpose. 

So  in  V.  Bailey,  2  Madd.  Ch.  Pr.,  400,  the 

Court  declined  to  act  upon  a  stated  account,  the 
aixswer  denying  its  correctness. 

The  rule  is  laid  down  more  explicitly  by  the  Master 

?/"    the  Bolls  in  Boschetti  v.  Powers  8  Beav.,  98 :    «  A 

Kdotion  to  pay  or  transfer  money  into  Court  is 

bounded  upon  the  answer  of  the  defendant;    and 

■felierefore  the  Court  cannot,  on  motion,  order  money 

'^De  paid,  or  stock  transferred,  into  this  Court,  unless 

^t  has  a  distinct  admission  of  the  defendant,  that 

"the  money  is  in  his  hands,  or  that  the  stock  is  in 

^^     ^18  name.     The  Court  proceeds  alone  upon  the 

^^dmissions  of  the  defendant." 

3i  the  case  of  Sinde  v.  BlakCy  4  Beav.  597,  the 

Pendant  in  his  answer  on  interrogatories,  admitted 

possession  of  eleven  thousand  pounds,  consols 

longing  to  the  lunatic,  of  whose  estate  he  was  the 

ministrator ;  and  the  Master  of  the  BoUs  said :  ^<  I 

^^    ^^mnst  deal  with  this  case  in  the  same  way  as  if  the 

^     ^^^notion  were  made  upon  admissions  contained  in 

"the  answer  of  the  defendant    He  apparently  has 

^isharged  himself  with  this  sum;   therefore,  he  is 

^orima  facie  liable  for  it ;  but  then  he  says  he  has 

^Sisposed  of  it,  but  does  not  explain  how." 

TFhat  is  exactly  the  case  of  the  present  defendant  Ho 

the  possession  of  the  securities  and  money  in 

«^«  most  explicit  terms ;  and  as  to  the  latter,  he  will 
'^^^'t  discloBe  the  way  in  which  he  has  disposed  of  it 
^li^ese  caaes  shew  tiiat  the  defendant's  admission  of 
^«  amount  in  his  hands  may  be  in  his  answer  in 

52 
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1863.  express  terms  as  it  is  here,  or  to  be  gathered  from  hi 
DuKPHT  et  ai.  answer,  as  was  the  case  in  Freeman  v.  J^irliey  or  in  hi 
Wallace,     answer  to  interrogatories. 

The  defendant's  admission  of  the  plaintiff's  title 
which  is  also  required,  stands  on  a  different  footing 
We  were  told  that  the  admission  must  be  absolut 
and  unqualified ;  but  that  is  not  the  modem  rule. 

In  the  case  of  McHardy  v.  Hitchcocky  11  Beav.,  73 
decided  in  1848,  where  the  plaintiff  claimed  as  nex 
of  kin,  and  the  defendant  knew  nothing  of  her  title 
the  Master  of  the  Bolls  said :  "  The  point  is  simpl; 
*'  this,  whether  the  plaintiff  has  shown,  from  th< 
"  answer,  such  a  title  as  to  entitle  her  to  call  for  th« 
"  payment  of  money  into  Court.  It  is  said  that  : 
"  plaintiff  cannot  have  any  relief  on  an  interlocutor 
^'  application  until  his  title  is  made  out.  That  is  no 
"  so  :  the  Court  does  not  require  him  to  produce  an; 
"  absolute  admission  of  title,  but  merely  such  a  pro 
"bability  of  title  as  the  Court  can  safely  act  on.' 
And  in  Whitmore  v.  Turquandy  1  Johns.  &  Hem.,  298 
decided  in  1860,  it  was  held  to  be  enough  that  th 
plaintiff  had  ^^  a  reasonable  expectation  of  succeBS. 

Two  cases  were  much  insisted  on  by  the  defendant 
Diibless  V.  Flint,  4  Myl.  &  Cr.,  502,  and  Edward 
V.  Jones,  13  Sim.,  632.  In  the  former,  the  plaintL 
claimed  as  heir-at-law,  and  the  defendant  in  hi 
answer  (which  in  England  is  required  to  be  nude 
oath,  but  not  so  in  this  country)  declared  that  he  di 
not  know  and  could  not  set  forth  as  to  his  belief,  c 
otherwise,  whether  the  plaintiff  was  heir-at-law  to  hi 
testator,  or  was  not.  In  the  latter,  the  plaintiff's  titl 
to  relief  depended  upon  A,  whose  administrator  h 
was,  having  survived  B.  The  answer  stated  that  th 
defendant  did  not  know  and  could  not  set  fort 
whether  A  did  survive  B,  or  whether  A  was  living  c 
dead. 

In  both  cases,  the  Court  refused  the  order  on  th 
executor ;  and  we  perfectly  acquiesce  in  that  ruling 
I  have  already  said  that  we  would  not  take  the  estal 
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money  out  of  an  executor's  hands  on  light  and  insuf-      1863. 


fieicnt  grounds,  and  certainly  would  not  do  so  at  the  DmrraT  et  ai 
in  stance  of  a  stranger,  whose  title  was  dubious  or    Wallace. 
urxldown.    The  case  oi  Schmidts  estate,  in  this  Court, 
woTild  be  in  point,  where  parties  resident  in  Prussia^ 
aikd  claiming  to  be  next  of  kin,  failed  in  their  proof. 
Beit;  here  it  is  not  denied  that  one  of  the  plaintiffs  is 
th^    nephew  of  the  testator,  and  that  both  plaintiffs 
arci  co-executors  and  trustees  with  the  defendant. 

^A.nd  this  last  consideration  leads  us  to  the  only 
otli^cr  point  which  we  have  found  it  necessary  to  look 
int-o.  It  was  strongly  urged  upon  us  by  the  plaintiff's 
coixnsel,  that  it  was  absolutely  incumbent  on  them,  as 
tlio  co-executors  and  trustees  of  the  defendant,  to 
institute  this  suit,  and  that  they  would  have  incurred  a 
pensonal  liability  had  they  neglected  it.  In  support 
^f  these  positions,  the  Attorney  General  cited  the  case 
^f  TFotter  v.  Si/monds,  1  Swanston,  41,  to  which  may  be 
added  that  of  Bone  v.  Cook,  McClel.  168. 

In  Booth  V.  Booihj  1  Beav.  125,  the  question  arose 
"®fV>re  Lord  LangdaUy  and  he  held  the  passive  co- 
®3cecutor  liable  for  property  of  the  testator's  impro- 
perty  left  in  the  hands  of  the  acting  executor. 

The   same   principle  was  upheld  in  In  re  Chertsey 

^airhety  6  Price,  279,  where  it  is  said  that  a  trustee 

^^gtt  to  have  applied  to  a  Court  of  Equity  to  prevent 

*    xuisapplication  of  the  trust  funds  by  a  co-trustee. 

A^nd  by  the   marginal   note   in  Styles  v.   Guy,   1 

^cUaghten  &  Gordon,   422,   it  appears  that  it   is 

^^^   duty  of  executors,  no  less  than  of  trustees,  to 

keep  a  check  upon  each  other's  conduct;   and  an 

^^ecutor  is  equally  chargeable  with  neglect  in  allow- 

^*^S  a  part  of  the  estate  to  remain  outstanding  in  an 

^'^proper  state  of  investment,  whether  the  party  in 

^^li(me  hands  it  is  so  outstanding  be  a  co-executor 

^^  a  stranger. 

On  the  authorities  which  I  have  thus  succinctly 
'^^ewed,  we  are  all  of  opinion  that  this  rule  should 
^^  made  absolute ;  and  Mr.  Justice  Doddj  who  looked 
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1863.  into  the  cases  before  he  left  toWn,  desired  me  to 
DuMPiiY  ct  ai.  that  he  concurs  in  our  judgment.  The  main  qu 
WALLACE,  tions  it  leaves  untouched ;  and  these,  of  course,  yr  5 
receive  at  tho  proper  time  our  patient  and  anxio  ^ 
consideration.  Our  present  ruling  can  do  do  injusti  ^ 
to  the  defendant,  nor  ought  it  to  impose  any  hardslu  ^ 
on  him.  He  ought  to  have  the  securities  and  mon^ 
of  tho  estate  —  and  I  trust  he  has  them  —  ready  at 
moment's  warnini]:.  For  his  own  sake  as  a  barrist^^ 
of  this  Court,  I  should  be  sorry  to  think  that  it  w^ 
otherwise ;  but  we  have  no  disposition  to  press  hiia 
too  hard.  If  he  desire  it,  we  will  extend  the  tincr: 
in  the  rule  nisi  for  a  few  days,  that  he  may  ha^ 
opportunity  to  prepare  himself;  and  I  have  no  doul^ 
that  if  he  evince  a  disposition  to  obey  our  order,  tti: 
Aiiorney  General  will  aftbrd  him  every  reasonab  ^ 
facility.  We  wish  it  also  to  be  understood,  that  if  9 
the  interval  from  the  filing  of  his  original  pleas,  tfc* 
three  thousand  five  hundred  pounds  then  in  h  ::^ 
hands,  or  any  part  of  it,  has  been  invested  in  goo^ 
and  available  securities,  we  will  hold  the  lodging  c^ 
such  securities  as  equivalent  to  the  paying  in  of  tlt:- 
mouey.  The  costs  of  this  application,  and  of  th 
motion  for  an  attachment,  we  reserve  for  futar** 
consideration. 

We  think  it  proper,  also,  to  suggest  to  the  Attome*^ 
General^  both  on  the  reason  of  the  thing  and  on  th^ 
authority  of  the  case  of  Ashley  v.  AUdcn^  10  L,  &  E. 
Rep.,  314,  16  Jur.,  460,  that  the  executor  in  New 
Brunswickj  before  this  case  is  brought  to  a  hearing, 
should  lodge  in  the  oflice  of  the  Master  the  corporation 
bonds,  mortgage,  and  deposit  receipts  in  his  hands, 
that  all  the  funds  of  the  estate  may  be  here  subject  to 
our  final  decree. 

DbsBarres  J*  concurred. 

«  Buss  J.  was  not  present  during  tho  argument  or  deliyery  of  the  Judgment, 
having  boon  absont  firom  indisposition  from  and  after  the  Tth  inat.;  and  Dodd 
J.  was  present  during  the  argument,  but  bad  left  town  belbre  the  deUveiy  of 
^e  Judgment. 
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WiLKiNS  J.    The  plaiutiiik  have  obtained  a  rule      1863. 


nXsi  for  this  interlocutory  order,  pending  a   suit   in  dukpht  ct  ai. 
^lich  they,  with  others,  are  parties,  and  we  have     Wallace. 
bcsard  it  argued  by  counsel. 

The  following,  as  deducible  from  the  authorities, 
ar*  the  rules  of  Chancery  that  govern  the  question 
before  as: 

1.  The  Court  will  make  an  order  for  paying  in 
tmst  funds,  if  sufficient  grounds  exist  for  such  inter- 
position ;  but  the  modem  practice  requires  neither 
allegation  nor  proof  of  fraud,  insolvency,  or  other 
danger,  to  support  the  application.  Boss  v.  Hoss^ 
12  Beav.,  89;  Binde  v.  BlakCy  4  Beav.,  597;  Mortlock  v. 
LeaiheSy  2  Mer.,  491 ;  Boy  v.  Gibbon^  4  Uare,  65 ;  Bart- 
leU  V.  BartieU,  4  Hare,  631. 

2.  The  order  proceeds  on  the  admissions  alone  of 
defendant 

3.  The  fund  must  be  admitted  to  be  in  the 
defendant's  hands  under  circumstances  which  show 
Aat  it  will  not  be  unjust  to  him  to  withdraw  it  from 
his  control.  Bichardson  v.  The  Bank  of  JEnglandy  4 
M.  k  C,  175. 

4.  A  trustee,  charging  himself  with  the  receipt 
^f  a  trust  fund,  is  liable  to  be  made  to  pay  in,  on 
Motion,  unless  he  relieves  himself  by  shewing  a 
Pix>per  application  of  the  money.  Boy  v.  Gibbon^ 
*  ^re,  65 ;  aUis  v.  CoUis,  2  Sim.,  365. 

5.  Plaintiff,  unless  his  title  be  expressly  admitted, 

^tist  show  a  reasonable  probability  of  being  enabled 

^    establish,  at  the  hearing,  that  he  is  entitled  in 

^^^  character  in  which  he  sues.     Whitmore  v.   Tur- 

^^^^sndy  1  Johns,  k  Ilemm.,  296 ;  McHardy  v.  Hitchcock j 

^^  Beav.,  73. 

€.  An  executor,  deriving  his  authority  from  the 
^^1,  and  probate,  when  obtained,  having  relation  to 
7*^  ^  time  of  the  death  of  the  testator,  it  is  sufficient 
\^^  such  executor  to  aver  probate,  and  to  show,  at 
^^^  hearing,  that  he  has  then  obtained  it. 

The  present  subject  of  inquiry,  apart  from  the 
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1863.      general  qaestions  to  be  discussed  at  the  hearing,  is, 
DuMPHr  ct  oi.  "  Can   plaintiffs,  as  co-executors  or  co-trustees  wifli 
WALLACE.     <<  defendant,  call  on  him  to  lodge  the  securities  and 
"  pay  into  Court  the  monies  in  his  hands  ?  " 
This  involves  the  following  questions,  viz. : 

1.  Do  plaintiffs  stand  to  defendant  in  the  relatioi 
of  co-executors  and  co-trustees,  and  in  respect  of  an 
portion  of  the  trust  monies  admitted  by  defendant  1 
be  in  his  hands  ? 

2.  Is  any  and  what  amount  of  trust  funds  admittc 
by  defendant  to  be  in  his  hands  ? 

3.  Does  the  Court,  looking  first  to  the  responf 
bilities  of  the  co-executors  and  co-trustees  for  the  d 
fcndant,  and,  secondly,  to  the  interests  of  the  cestu 
que  trusty  see  suflicient  ground  for  interposing,  i 
asked  to  do? 

4.  Referring  to  any  apparent  or  probable  clain 
of  defendant  on  the  fund   in  his  band,  or  to  b 
possible   liabilities  as  executor   or  trustee,  does 
appear  expedient  or  necessary  that   he  should    I 
allowed  to  retain  the  control  of  it  ? 

It  appears  to  me  that  all  these  questions  a^ 
answered  by  the  case  before  us  unfiftvorably  to  tl 
defendant's  contention  "  of  his  immvmty  from  the  op^ 
"  atlon  of  this  ordcTj**  and  for  the  following  reasors 

viz.: 

This  proceeding  is  not  promoted  by  certain  persoi: 
calling  themselves  executors  or  trustees  as  again, 
a  stranger^  but  by  them  against  him  who  is  name 
co-executor  and  co-trustee  in  a  will,  which  on  its  fac 
gives  them,  in  common  with  him,  a  reprcsentativ 
and  a  fiducial  character,  and  an  equal  right  to  probat 
of  the  will. 

Plaintiffs  and  defendant  are  in  equity  regarded  i 
mutual  guarantors,  each  for  the  other's  carefuhie 
and  diligence  in  the  exercise  of  the  common  true 
Styks  V.  Gugj  1  McN.  &  G.,  432 ;  Leioin,  202 ;  Li 
coin  V.  Wrighty  4  Beav.,  430 ;  PhilUpo  v.  MtamingSy 
M.  &.  C,  315.    Each  has  acted  and  possessed  himsc 
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of  a  portion  of  the  trust  estate ;   each,  therefore,  is      1868. 
entitled  to  demand  from  the  other  a  full  disclosure  of  dunpht  ct  ai. 
tie  disposition  and  state  of  such  portion.    That  dis-    Wallace. 
closare  plaintiffs  have  demanded,  and  defendant  has 
withheld.    It  becomes,  then,  imperative  on  the  for- 
fner.  Jar  thdr  own  security^  not  less  than  for  that  of  the 
tstui  que  trusty  to  apply^  to  this  Court,  as  they  have 
one. 

Defendant  does  not  pretend  that  any  ground  exists 
iioae  could  exist)  why  he  has  not  made  the  disclosure 
akedy  nor  why,  in  relation  to  his  personal  security 
ind  protection,  the  fund  should  bo  left  in  his  hands, 
aof  "whj  he  should  not  comply  with  the  terms  of  the 
role  nisi.  He  does,  indeed,  assert  in  his  plea  that 
Patrick  Dunphy  has  refused  to  disclose  to  him ;  but, 
on  the  one  hand,  plaintiffs  declare  their  readiness  to 
account,  respectively,  and  on  the  other,  the  report  of 
the  lUdsier  shews  that  each  of  them  has  accounted  to 
hisBatisfieu^tion. 

Defendant  admits,  and  it  is  shewn  by  the  Master's 
report,  duly  confirmed,  "that  he  has  invested  one 
**fbaii8and  two  hundred  pounds  on  mortgage,  and 
^that  he  has  three  thousand  five  hundred  pounds  in 
"luflid,  ready  to  be  invested.'  * 

It  is  true  that,  in  his  further  plea,  filed  since  plain- 

^  amendments,  he  denies  this,  as  he  does  every 

•nation  in  the  plaintiffs'  writ;  but  in  the  plea, 

wMchwas  alone  on  file  when  this  rule  was  obtained, 

^  acknowledges  that  investment  to  have  been  made, 

^^  that  sum  to  bo  in  his  hands.    Here  it  may  be 

^l^pved  that,  when  the  sweeping  denials  of  the  fur- 

^  plea  are  contrasted  with  the  qualified  denials, 

^^th  the  admissions^  indeed,  of  the  original  plea,  an 

'^^fti^nce  seems  irresistible,  that,  to  embarrass  the 

WMntiffis  in  regard  to  this  interlocutory  proceeding  is 

^  motive  that  induced  a  denial  in  the  amended  plea 

*  ihai  which  was  not  denied  in  the  original  one. 

^  may  be  observed  also,  that,  though  defendant 

"^Bjgesthat  his  co-executors  and  co-trustees  prevented 
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1863. his  investing  the  funds  in  his  hands — a  point  to  1)( 

DuNiinr  cc  ai.  decided  at  the  hearing — he  was  clearly  bound  to  in 
Wallace,    y^g^^  ^^^  their  refusal    would  constitute    no  vali 
excuse  for  his  not  investing  to  the  cestuis  que  trusty  ii< 
for  these  plaintiffs  conniving  at  his  not  doing  so. 

It  is  scarcely  necessary  to  add  a  remark  on  tJ 
point  taken  by  Mr.  McCuUy  at  the  argument,  vi^ 
"  that  the  defendant  had  no  notice  of  the  intencl^ 
"  motion  of  an  order  for  him  to  pay  in."  The  txm 
nisi  in  the  spirit  of  our  Equity  Act  was  amply  sufficio' 
for  that  purpose,  to  say  nothing  of  the  fact,  that  d  u 
ing  the  whole  period  between  August  last,  wh^ 
defendant  was  required  to  account,  and  the  date 
this  rule,  during  which  the  chain  of  proceedings  \x  - 
been  "dragging  its  slow  length  along,*'  the  defers ^ 
ant  has  been  kept,  from  day  to  day,  substantial- 
notified  of  the  ultimate  object  of  these  plainti^ 
which  is  sought  to  be  accomplished  by  making  Htm 
order  absolute. 

AflSidavits  referred  to  in  the  rule  nisi  show  th^ 
though  duly  notified  by  the  Master,  the  defenda^ 
has  filed  no  account  in  the  Master's  office,  nor  exl^ 
bited  any  account  of  the  estate  monies  in  his  hancL 
nor  submitted  to  an  examination,  nor  otherwise  coff 
formed  to  the  order  of  one  of  the  Justices  of  th ' 
Court. 

All  this  the  plainest  dictates  of  justice  and  equitg 
to  say  nothing  of  the  positive  order  of  a  Judge  ^ 
I  may  say  of  the  Court  —  made  it  his  duty  to  do,  —  - 
duty  so  obvious,  that  I  should,  indeed,  have  beei 
surprised  to  find  a  rule  or  precedent  of  Chancer] 
under  which  he  could  screen  himself  from  an  obliga 
tion  to  perform  it.  I  have  found  none  such,  and 
therefore,  and  for  the  reasons  above  stated,  I  thinl 
this  order  should  be  made  absolute. 

ttule  absolute 

Attorney  for  plaintiffs,  J.  W.  Johnston^  Jwmr. 
Attorney  for  defendant,  Ritchie,  Q.  C. 
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[Iq  the  two  cases  below,  no  written  judgments  were  1863. 
delivered,  and  the  following  minutes  have  been  copied 
from  the  Chief  Justice* s  manuscript  notes  of  the  deci- 
sions. On  account  of  the  great  importance  of  these 
cases,  it  has  been  thought  desirable  to  publish  even 
these  brief  notes  of  them. — ^Rep.] 


ALLAN  versus  CASWELL.  Dcamben. 

fns  was  a  motion  to  set  aside  an  attachment 
against  an  absent  debtor,  and  all  proceedings 
thereon,  and  was  argued  on  the  first  day  of  the  term 
^jJUcCuUify  Q.  C,  for  defendant,  and  J.  W.  Johnston^ 
jonior,  for  plaintifil 

It  appeared  that  the  affidavit  for  the  attachment 
b^Q  with  the  names  of  the  plaintiff  and  defendant 
ua  beading,  and  then  proceeded  as  follows:  ^^  7,  A^ 
**of  SheUmme^  merchant,  the  defendant  in  this  cause, 
"maketh  oath,  &c,"  stating  the  debt  to  be  for  goods 
Bold  and  for  interest,  without  alleging  a  contract  to  pay 
"^terert,  or  distinguishing  the  amount  due  for  interest. 

tn  Court  now  delivered  judgment ;  and  held,  on 

^^  authority  of  Hargreaves  v.  Hayes,  5  Ell.  &  Bl.,  272 

^^>«^nlling  Harris  v.  GW^/A,  4  Dowl.  289,  and  other 

^^qa),  that  the  heading  of  the  afKdavit  was  not  an 

^^Jeetion,  and  that  the  words,  "  the  defendant  in  this 

^oae,"  might  be  rejected  as  surplusage. 

TPhe  Court  also  intimated  on  the  authority  of  Gdtiy's 

^^hbold,  (8th  ed.,  p.  661) ;  4  Doiol  84, 72;  2  O.  ^  Mee. 

^^  1  Bmg.  N.  C,  869,  that  the  objection  which  had 

^^^n  taken  by  MeCuJh/j  Q.  C,  as  to  interest,  would  have 

7^Qn  fatal,  but  for  the  waiver.    The  attachment  having 

^^ued  in  Jum,  1862,  a  letter  was  written  from  Boston 

^y  defSBndant  in  Jvly,  1862,  speaking  of  the  suit,  and 

^^mitting  the  debt.     In  May^  1868,  the  plaintiff  took 

58 
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1868. 


AlXAV 
T, 

Caswxll. 


judgment.  In  September y  the  defendant  returned  to 
Shelbume,  and  on  3rd  October  filed  an  appearance  and 
plea  without  leave.  On  the  5th  October  the  plaintiff 
issued  execution.  The  Court  held  that  these  faote 
constituted  a  waiver  bj  lapse  of  time,  and  a  st^E 
taken  in  the  cause,  though  the  step  itself  was  < 
nullity.  (See  Perry  v.  Fisher^  6  East.,  549 ;  Locklux^^ 
V.  Mackrethj  5  T.  R.,  661.) 

The  execution  having  been  taken  out  without  t 
bond  required  by  the  statute  {Bevised  Statutes j  seco 
series,  chap.  141,  sec.  23)  having  been  allowed  by  t- 
Court  or  a  Judge,  the  Court  set  it  aside,  though  t 
sureties  were  unexceptionable,  and  gave  no  costs  (i 
Prcedy  v.  LoveUj  4  Dowl.  671)  on  either  side. 

Rule  according"TI  2 

Attorney  for  plaintiff,  McCoy. 

Attorney  for  defendant,  N.  W.  White. 


December  81. 


NELSON  versus  CONNORS. 

ASSUMPSIT  for  the  balance  of  purchase  mon^^ 
of  land  sold  and  conveyed  by  plaintiff  to  d^^ 
fendant. 

At  the  trial  before  Dodd  J.  at  Ouysborough  in  NaveTr""^^ 
ber  last,  a  deed  was  produced  by  the  plaintiff  an< 
notice,  which  conveyed  the  land  in  question,  an< 
which  contained  a  receipt  for  the  whole  purchast 
money.  The  defendant  offered  to  prove  that  th^^ 
plaintiff  bad  admitted  a  large  part  of  the  purchas^^ 
money  to  be  due  after  the  execution  of  the  deed ;  hxkt:^ 
the  evidence  was  objected  to  as  inconsistent  with  the^^ 
deed,  and  the  learned  Judge  declined  to  receive  it  - 
A  non-suit  was  then  entered  by  consent,  with  leave 
for  the  plaintiff  to  move  during  the  first  four  days  of 
the  present  term. 
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C  -P.  Harrington  accordingly  bo  moved,  and  the  1868, 

qaestion  was  argued  during  the  present  term  by  silsov 

C  jF.  Harrington  for  plaintiff,  and  the  Solicitor  Oeneral  comroai. 
(Senrtf)  for  defendant. 

TTouNO  C.  J.,  now  delivered  judgment.  He  stated 
iksLt  he  considered  that  a  plea  in  estoppel  was  un- 
neeessary,  though  his  brethren  had  not  decided  that 
point  See  Shelley  v.  Wright,  Willes  9;  Lainson  v. 
Tr^mercj  1  Ad.  &  Ell  792 ;  Carpenter  v.  fiwifer,  8  M.  & 
W.  212 ;  Vooght  v.  Winch,  2  B.  &  Aid.  662 ;  Bowman 
V.  Jiostrony  2  Ad.  &  Ell.  295.  {C.  F.  Harrington  had 
contended  at  the  argument  that  the  defendant  could 
not  take  advantage  of  the  receipt  in  the  deed  without 
pleading  it  specially  in  estoppel.)  He  further  observed 
thftt  by  the  English  cases  (see  Taylor  on  Emdencey 
*ec.  77;  Rowntree  v.  Jacoh,  2  Taunt.  14;  and  espe- 
cially Baker  v.  Dewey,  1  B.  &  C.  704)  differing  from 
the  American,  (14  Johns.  210,  17  Mass.  257,  20  Pick. 
250),  the  receipt  of  the  consideration  money  in  a 
dee<i  is  conclusive  at  common  law ;  but  that  a  Court 
^^  Equity  looked  to  the  real  character  of  the  dealing, 
^^d  gave  the  vendor  a  lien  on  the  estate.  Leman  v. 
^^^^haUy,  4  Buss.  423 ;  Winter  v.  Lord  Anson,  1  Sim. 
^  Stu,  434,  444.  As  the  practice  of  the  Court,  there- 
^^x^,  permitted  large  powers  of  amendment,  and  the 
^^nity  Act,  {Sevised  Statutes^  second  series,  chap.  127, 
^^ction  66),  allowed  legal  and  equitable  suits  to  be 
^^^ted,  he  said  that  the  Court  would  grant  the  follow- 
^^  rule: 

*^  After  argument  it  is  ordered  that  the  non-suit  in 

*  this  case  be  set  aside,  and  a  new  trial  granted  upon 

*  the  plaintiff's  attorney  within  sixty  days  amending 
^  writ,  80  as  to  make  it  a  summons  in  equity,  sett- 
%ag  forth  therein  distinctly  and  concisely  the  equit- 
able belief  which  he  asks  and  the  grounds  on  which 
^Ids  application  rests, — the  questions  of  costs  on  the 
^^on-Boit  and  argument  to  be  hereafter  determined." 

The  QdrfJUsUce  also  referred  in  this  connection  to 
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1868.      the  Act  of  1860,  chap.  32,  as  conferring  large  po^ 

KXLBcor     of  adjudication  on  the  Court. 

comost.  Rule  accordin 

Attorney  for  plaintiff,  S.  Campbell. 

Attorney  for  defendant, . 
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SALTER  versus  HUGHES.  •»*  '• 

JECTMENT  for  lands  in  Cumberland,  tried  before  um  cuidm 
DesBarres  J.  at  Amherst,  in  October,  1862,  and  drenofDatmai 
ict  for  plaintiff.  J^™^^ 

rule  nisi  for  a  new  trial  had  been  granted,  which  though  bom  in 
argued   in    Trinity   Term   last,  before  all    the  ^'^^^^ 
jes  except  Young  C.  J.,  by  the  Aitoi^ey  General  ^^^^  •^^•^^ 
Riichiej  Q.  0.,  for  plaintiif,  and  J.  R,  Smithy  Q.  C,  bie  of  trans- 
Murdoch,  Q.  C;  for  defendant.  t^^iXs 

le  Court  now  eave  judgment.  Province  by 

°  "*      ^  descent,  and 

otherwise. 

:jss  J.*    This   was  an  action  of  ejectment  for    where  there 
8  at  Farrsboroughj  originally  granted  to  Major  inheriubiT 
Vandyke.    The  plaintiff  claims  by  purchase  and  ^^ir^^f^^J^J^; 
'eyance  from  various  parties,  being  all  who  are  age,  the  lands 
legal  descendants  and  representatives  and  heirs  but**^  tT^^ 
tie  said  John  Vandyke,  and  of  the  devisees  under  "^ext  heir. 
last  will  and  testament,  and  has  thus  established 
ood  and  perfect  legal  title  in  himself,  provided 
e  parties  who  have  conveyed  to  him  were  capable 
aking  and  conveying  the  lands  in  question.    The 
iction  raised  by  the  defendant  is,  that  they  are  all 
Qs,  subjects  and  citizens  of  the  United  States  of 
VieOy  incapable  of  holding  lands  in  this  Province, 
under  whose  conveyance  the  plaintiff  can  set  up 

MvC!«  '•»  lui^rtns  iMeA  oonotmed  in  this  cause  when  at  the  Bar,  was  not 
itil  tte  aivament,  and  gaye  no  opinion. 
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. no  legal  claim  or  title.    Major  John  Vandyke  was         ^ 

'K  officer  in  the  British  army  in  the  Bevolationary  ^f^^-CU 
"•  after  the  close  of  which  he  came  to  this  Provim.  <^e 
where  he  obtained,  with  a  number  of  other  persd^XDi 
in  1785,  a  grant  of  certain  lands  from  the  Croi^^^zi, 
including  the  land  in  question  to  himself.  AfteMr  a 
residence  here  of  some  time,  he  returned  to  the  Un^^^i 
StateSy  where  he  died  in  the  State  of  New  Jersey  ms^^ajtj 
years  ago. 

Nothing,  however,  in  the  case  turns  upon  this,  dE<OT 
beyond  all  question,  and  indeed  it  is  so  conceded^    ^e 
was  not  under  any  disqualification  of  alienage,  bi2t 
continued  up  to  the  time  of  his  death  a  British  bul1>- 
ject,  fully  capable  of  holding  and  transmitting    "by 
devise  or  descent  the  lands  in  question. 

Previous  to  his  death,  by  his  last  will  and  testamexit, 
dated  31st  Mar/j  1811,  and  made  while  residing  in  tls^ 
State  of  New  Jersey^  he  devised  among  other  matters 
all  the  residue  and  remainder  of  his  real  estate,  whlcb 
included  the  land  in  dispute,  to  his  son  ItuUj  Vanfy^^ 
and  his  daughters  Margaret^  CatheriMy  Armtj  Bebee^^ 
Elizabethy  and  Sarahy  their  heirs  and  assigns  forev^^' 
to  be  equally  divided  among  them,  share  and  8h»^^ 

alike. 

These  were  all  the  children  of  Major  John  Vandy^ 
then  living ;  but  he  had  a  son  John  VandykCj  who  dii^ 
before  his  father,  leaving  four  children,  John^  Alexti^ 
dcTy  JanieSy  and  Bebeccay  who  have  all  joined  in  tl:» 
conveyance  to  the  plaintiff.    The  six  daughters  of  tt^ 
said  Major  John  Vandyke  are  all  likewise  dead,  aou 
were  so  at  the  time  of  the  conveyance  to  the  plaintiff 
but  all  their  legal  representatives  who  could  claic 
under  them  — and  it  is  unnecessary  to  state  all  th 
particulars  here— -have  joined  in  this  conveyance. 

Bidif  VandykCy  or  Balph,  as  he  was  otherwise  calle 
the  eldest  son  of  Major  John  Vandyke,  died  subi 
quently  to  his  father,  unmarried  and  without  iss 
By  his  last  will  and  testament,  made  in  the  State 
New  Jersey y  where  he  was  then  living,  and  dated  J 
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bcTj  1843,  he  devised  all  his  real  estate  to  his      1864. 
w  AlexaTider  (the  son  of  John  Vandyke)  above      Salter 

>ned.  Hughes, 

or  Vandyke  himself  then  being  and  continuing 

%  British  subject  up  to  the  time  of  his  death,  we 

consider  the  question  of  alienage  as  it  relates 

several  children.     Those  of  them  who  were 

)efore  the  treaty  of  peace  in  1782,  and  being  in 

liied  Slates  at  that  time,  continued  to  remain  and 

in  that  country  afterwards,  elected  thereby  to 

le  citizens  of  the  United  States^  and  under  the 

lost  their  rights  as  British  subjects,  and  were 

Doe  e,  d.  Thomas  v.  Acklaniy  2  B.  &  C.  779. 
this  could  not  apply  to  Rulif  or  Balph  Vandyke. 
as,  it  is  true,  born  before  the  treaty  of  peace ; 
3  left  the  country  of  the  United  States  with  his 
,  Major  Vandyke^  and  came  with  him  to  this 
ice  at  the  close  of  the  war,  where  he  resided 
lim  several  years  in  succession.  He  thus  kept 
id  maintained  his  original  character  and  the 
of  a  British  subject;  and  though  he  afterwards 
iCd  to  the  United  States  and  lived  and  died  there, 
I  not  thereby  forfeit  and  lose  the  character  and 
of  a  British  subject  which  he  already  had,  any 
than  his  father  did,  or  than  any  other  British 
it  would,  who  went  to  the  United  States  and  lived 
t  country  after  the  treaty.  They  were  all  in  the 
situation  as  any  British  subjects  who  go  abroad 
eside  in  any  other  foreign  country;  that  does 
ivest  them  of  their  original  allegiance,  nor 
'e  them  of  their  rights  as  British  subjects.  Nor 
.  a  son  of  Major  Vandyke^  if  born  after  the  treaty 
we,  though  he  continued  to  live  in  the  United 
ap  to  the  time  of  his  death,  become  thereby  an 
for  as  a  son  of  a  natural  born  British  subject, 
a  himself,  though  born  out  of  the  ligeance  of 
town,  a  British  subject  also,  (Imp.  Acts  7  Anne 
6^  sec.  3 ;  4  Geo.  2,  chap.  21),  and  entitled  to  all 
jfixtM  and  privileges  which  his  father  possessed, 
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1864.  though  born  and  continuing  himself  to  reside  i.^K^  a 
Salter  foreign  country,  —  the  United  Stales  in  this  res^  ^ct 
HuciiEs.     being  like  any  other  foreign  country. 

Now,  there  is  no  evidence  that  John  Vandyke^  ^tlie 
son  of  the  Major,  was  bom  before  the  treaty  of  pea-  ^cc. 
It  may  be  highly  probable  that  he  was ;  for  all  Mi^j  or 
Vandyke's  children  were  born  before  he  removed  afTter 
the  war  to  JS^ova  Scotia,  (evidence  of  /.  D.  Ten  Broec^t) ; 
but  still  there  was  an  interval  of  longer  or  less  duratic:>u, 
between  the  close  of  the  war  and  the  removal  of  fcli  c 
father  to  this  Province,  in  which  John  might  have  b^  ^n 
born;  and  I  do  not  see  how  upon  this  evidence  tuTx^ 
Court  can  say  he  was  not.    The  onics  of  cstablishi  X3^ 
the  alienage  of  a  person,  which  is  asserted  as  a  bar    ^<^ 
his  inheriting  property,  to  which  but  for  such  aliena^^ 
he  would  be  clearly  entitled,  is  upon  the  party  wl^o 
sets  it  up;   and  I  think  he  is  bound  to  make  oxit 
strictly  and  beyond  a  doubt  an  objection  of  such     ^ 
character.     This  defendant  has  failed  to  do,  since  1*^ 
has  not  shewn  that  John  was  born  before  the  treaty,  f5or 
if  he  was  not,  then  consequently  he  still,  notwithstan  ^' 
ing  his  residence  in  the  United  States,  retained  his  ori^^' 
nal  and  inherent  rights  as  a  British  subject.  And  if  Jo^^^ 
was,  and  continued  to  be,  a  British  subject,  so  by  tl^  ® 
same  rule  the  sons  of  John,  notwithstanding  thei^^ 
birth  and  residence  in  the  United  States,  did  not  thereby 
become  aliens,  and  so  forfeit  their  right  of  inheritance^ 
to  land  in  the  British  dominions;  for  they  too  we 
the  children  of  a  father  who  was  a  natural  bom  JBnf^ 
ish  subject,  and  their  rights,  as  those  of  their  father^^^ 
Johi  Vandyke,  were,  are  protected  by  the  Statute  19 
Geo.  8,  chap.  21,  which  extends  the  Statutes  of  7  Aim, 
chap.  5,  4  Geo.  2,  chap.  21,  to  grand-children. 

But  supposing  any  of  the  daughters  of  Major  Vandyke 
to  have  been  born  after  the  treaty,  and  so,  like  John, 
not  to  be  considered  themselves  as  aliens,  still  their 
children  born  and  living  in  the  United  States  would  be 
aliens,  and  incapable  of  inheriting  lands  here,  for 
they  do  not  come  within  the  Statute  of  18  Oeo.  8, 
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>.  21,  which  only  protects  those  whose  fathers  were      1863. 
LSktural  bom  British  subjects;  that  Statute  appearing     saltsb 
o    consider  that  the  children  of  daughters  followed     hughes. 
:lxe  character  and  fortunes  of  their  fathers,  rather  than 
tliOBe  of  their  mothers,  and  owed  allegiance  where 
their  fathers  owed  it. 

The  daughters  of  Major  Vandyke  being  also  dead, 
and  their  children  being,  as  we  have  said,  aliens  and 
inca^pable  of  holding  or  inheriting  the  lands  in  ques- 
tion, the  plaintiff  can  derive  no  claim  or  title  from 
their  conveyance  to  him. 

To  return  then  to  the  will  of  Major  Vandyke^  we 
have  RuUf  entitled  under  it  to  one-seventh  equal  share 
of  the  lands  in  question,  which,  under  his  will,  passed 
to  ^UxandeTj  the  son  of  John^  and  by  conveyance  from 
him  to  the  plaintiff;  and  the  status  and  condition  of 
ftU  these,  EvUf^  JohUj  and  Alexanda^j  being  free,  as  I 
have  shown,  from  the  objection  of  alienism,  the 
title  of  this  one-seventh  of  the  lands  is  fully  and 
legally  vested  in  the  plaintiff. 

The  other  shares  or  six-sevenths  of  the  lands  were 
devised  by  the  will  of  Major  Vandyke  to  his  six 
^ughters.  If  they,  like  their  brother  JoAn,  were 
boru  after  the  treaty  of  peace,  like  him  they  were 
British  subjects,  and  capable  of  taking  and  holding 
^ader  the  will  of  their  father;  but  that  point  is 
ritogeiher  immaterial,  for  their  children,  as  I  have 
^own,  were  incapable  of  inheriting,  and  therefore 
^  transmitting  title  to  these  six-seventh  shares.  The 
1*^06  of  descent  as  to  them  is  interrupted  and  ended, 
^liat  then  is  to  become  of  the  six  shares  which  the 
^^hters  of  Major  Vandyke  took  under  his  will  ?  Do 
^«y  escheat  to  the  Crown,  or  will  they  pass  to  the 
^^xt  heirs  who  are  not  aliens :  that  is,  to  the  sons  of 
^^or  Vandyke  or  their  heirs,  who  being  free  from  the 
*^nt  or  objection  of  alienage,  are  capable  of  taking 
^Hd  holding  lands  here. 

This  point  is  of  some  importance,  and  one  at  all 
^v^ntfl  which  must  be  disposed  of  by  us.    It  w^ 

54 
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1864,  scarcely,  if  at  all,  noticed  at  the  argument,  hairiK^g 
SALTBi.  been  regarded  perhaps,  as  indeed  it  is,  as  one  of  ^^o 
HuosEs     great  doubt  or  difficulty. 

The  whole  subject  was  so  fully  considered  in  t^K^e 
case  of  Jackson  v.  Jackson^  7  John.  214,  in  which  'fclis.e 
English  as  well  as  American  state  of  the  law  was  fiiXKj 
considered  by  Kent  C.  J.,  that  I  shall  content  mys^  Jf 
with  a  reference  to  that  case,  and  the  jndgmeKxt 
therein  given. 

(The  learned  Judge  here  read  from  this  case.) 

If  then  the  six  daughters  of  Major  Vtxndyke  w^mt^ 
themselves  aliens,  having  no  inheritable  blood, 
incapable  of  holding  lands  here,  the  devise  to 
would  have  no  eflfect — they  were  incapable  of 
under  it.    ^^  The  law  quce  nihil  frustra  never  casts 
'^  freehold  upon  an  alien  who  cannot  keep  it,  2 
^<  54."  Then  the  lands  so  devised  would,  upon  the 
of  Major  Vandyke^  go  to  his  heirs  at  law  who  were 
able  of  inheriting,  that  is,  to  RuUf  and  the  children 
his  deceased  son  John^  and  so  would  ultimately  v 
after  the  death  of  RuUf  in  Alexander  and  the  other  chil  ^' 
ren  of  John.   If  the  daughters  of  Major  Vandyke  on  it^^ 
other  hand  were  not  incapable  of  taking,  then,  as  tfa9^^ 
children  clearly  all  were,  and  thus  there  was  a  fiiilo^"'^ 
of  inheritable  blood  in  the  line  of  the  daughters,  th»  ^^ 
the  next  heirs  will  take  and  these  were  Rulifj  if  the::^^^ 
alive,  and  the  children  of  John;  but  whether  Rid^0^ 
was  alive  or  not,  and  could  take  or  not,  matters  not^^' 
For  after  his  death  the  property  would  still  vest  ei 
in  Alexander  under  Bulifs  will,  or  in  all  the  children 
John;   and  the  plaintiff  claims  under  a  conveyan 
from  them  all. 

For  a  like  reason  it  is  wholly  immaterial  to  consi 
the  objections  which  were  taken  to  the  will  of  botL-^^ 
Major  Vandyke  and  Bulifj  which  otherwise  were 
haps  not  without  weight.    For  if  these  wills  are  not 
to  be  regarded,  the  land  in  question,  after  the  death 
of  Bidifj  would  pass  under  the  law  of  descent  to  the 
children  of  Johiiy  as  the  next  h^irs  having  inliorita^le 
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blood  or  BQCcession  to  the  several  daughters  of  Miyor  1864. 
ViMndjfkCj  with  whom  the  inheritable  blood  terminated,  sausb 
So  that  the  legal  title  to  the  land  was  in  these  children  nuo; 
of  John  when  they  conveyed,  as  they  then  legally 
coiUdy  to  the  plaintiff. 

Since  this  judgment  was  written,  I  have  seen  the 

St&tate  of  7  &  8  VicLy  chap.  66,  which  I  was  not 

before  aware  of.     By  the  3rd  sec.  of  that  statute, 

•  *  Every  person  now  bom,  or  hereafter  to  be  born  out  of 

<«  ber  Majesty 's  dominions,  of  a  mother  being  a  natural 

«^  bom  subject  of  the  United  Kingdom^  shall  be  capable 

*^  of  taking  to  him,  his  heirs,  executors,  or  adminis- 

*^  trators,  any  estate,  real  or  personal,  by  devise,  or 

^^  purchase,  or  inheritance  of  succession."    If  then 

the  daughters  of  Major  Vandyke  were  born  after  the 

treaty  of  peace  with  the  TJniied  StaieSj  which  would 

leave  them  still  natural  bom  subjects,  then  it  would 

aeem  that  under  this  last  statute  their  children  would 

be  capable  of  taking  the  land  in  question,  and  they 

tuive  all  conveyed  to  the  plaintiff.    But  this  is  another 

pointy  which  is  after  all  immaterial  also,  since,  as  we 

bttve  seen,  if  they  are  incapable  of  taking  as  aliens,  the 

'^aid  then  goes  to  the  heirs  of  Major  Vandyke^  who  are 

^^  from  that  objection,  and  who  also  have  conveyed 

te  the  plaintiff. 

The  plaintiff,  then,  has  fully  made  out  his  legal 
^laim  to  the  land,  and  this  disposes  of  the  whole 
^^^calty  in  the  case  as  far  as  regards  the  right  of 
^^e  plaintiff  to  sustain  the  present  action. 

This,  however,  leaves  still  the  equities  of  thd 
^^fendant  to  be  considered;  and  these  have  by  no 
eans  been  so  fully  discussed  before  us,  that  we 
without  further  argument  feel  ourselves  prepared 
pass  any  judgment  upon  them.  ITow,  however, 
^^  having  thus  disposed  of  the  legal  question  which  was 
^^^ised  to  the  plaintiffs  right  to  sue  at  all,  the  way 
^^B  been  cleared  for  the  full  enquiry  into  the  equities 
^^Idch  the  defendant's  case  presents.  It  is  possible 
^^:ttt  lome  fiedr  and  amicable  arrangement  may  be 
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1864.      come  to  between  these  contending  partLes;  bix  ^  i 


8ALTIB      that  cannot  be  accompliBhed,  we  will  hear  their  cou  Ki^sei 
HuoHBs.     upon  the  subject,  and  then  decide  upon  it. 

DoDD  J.    After  the  argument  of  this  cause,     Mn 
intimation  was  given  by  the  Court,  that  it  was  adv^is- 
able  for  the  defendant  to  arrange  it  upon  the  equitsbie 
terms  that  had  been  offered  to  him  by  the  plaintiff  at 
the  trial  before  my  brother  DesJBarreSy  and  I  regret 
that  intimation  had  not  the  desired  effect    This  we 
were  informed  by  Mr.  Smiih  of  counsel  with  the  de- 
fendant, in  the  Term  of  Michcelmas  last,  and  since  then 
the  subject  in  dispute  has  occupied  much  of  my 
attention,  but  the  result  has  not  been  to  change  tbe 
opinion  generally  entertained  by  the  Court  at  the 
argument ;  and  it  is  now  sufficient  for  me  to  say  & ^^ 
I  fully  concur  in  the  opinion  delivered  by  my  broflicr 
BlisSj  sustained   as  it   is  by  English  and  Amcni^^^ 
authority. 

DesBarres  J.  concurred. 

WiLKiNS  J.    At  one  stage  of  my  deliberations  ^^ 
this  case,  I  felt  a  difficulty,  which  was  entirely   '^ 
moved  when  my  brother  Dodd  called  my  attention   *^ 
the  provisions  of  the  13  Oeo.  8,  chap*   21,  whi^ 
really  govern  our  decision. 

Assuming  that  the  objection  of  alienage,  whi^ 
clearly  applies  to  all  the  other  descendants  of  J&^ 
Vandyke  the  eldest,  who  executed  the  deed  to  Salt^^\ 
does  not  apply  to  his  grand-children,  the  children  ^^  - 
John  Vandyke  the  2nd,  the  case  from  Johnson^  notic^^_ 
by  my  brother  Bliss^  shows  the  whole  title  and  le^^ 
interest  of  and  in  the  lands  in  question  to  have  bee 
in  them  at  the  time  of  the  execution  of  that  conve 


ance. 

In  examining  the  testimony,  I  was  surprised  to  finc:^ 
many  points  of  importance  in  order  to  a  satis&ctorjr^ 
decision  of  this  case,  respecting  which  we  have  m 
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Idence  whatever:  for  instance,  as  to  '^  whether  John      1864. 
*«    Vandyke  the  2nd  was  born  before  or  after  the  recog-      Salter 
*'  nEition  by  Ghreat  Britain  of  American  Independence ;  '*     hughes. 
ar-m  d  as  to  "  whether  the  children  of  John  Vandyke  the 
"  2Dd  were  respectively  born   before   or    after  that 
"  ^Tent."    Both  of  these  questions  may  be  answered 
a^&rmatively  or  negatively,  consistently  with  the  testi- 
mony reported.    We  are  not  informed  whether  John 
VixTidyke  last  mentioned  was  the  eldest,  or  youngest, 
or*     an  intermediate  child  of  Major  John  Vandyke.    All 
vr^  know  of  him  is,  that  he  was  a  son  of  the  old  Major, 
ilia^t  he  was  born  at  some  time  or  other  before  his 
fa.t:lier  after  the  war  first  visited  this  Province,  (whilst 
^^  time  of  his  father's  so  leaving  New  Jersey  may  have 
h^^n  at  the  evacuation  of  Neto  Yorky  in  November,  1788, 
*^^    at  the  time  of  the  recognition  in  September  of  that 
y^^r,  or  before  or  after  that  time) ;  that  he  died  before 
^*i^    father,  in  New  Jersey,  either  when  it  was  in  the 
^^X^endent,  or  in  the  independent  state.    If,  again,  we 
^^^^rd  the  testimony  as  it  affects  the  children  of  John 
^^^^^^idyke  the  2nd,  wo  have,  if  we  are  not  permitted  to 
'o^:>i  into  the  will  of  the  old  Major,  which  shows  infer- 
^^"tially  that  they  were  all  bom  since  1789,  no  evidence, 
^^Ciept  that  they  were  born  in  that  which  is  now  the 
te'^rritoiy  of  the  United  States,  and  that,  in  New  Jersey, 
^l^^n  it  was  a  foreign  country,  they  executed  the 
^^Kiveyance  in  question. 

-^  moral  conviction  exists  in  my  mind,  that  John 
^^^^9^ke  the  2nd  was  bom  before,  and  some  consider- 
able time  before,  the  recognition  of  Independence, 
•^^^  that  he  died  many  years  after  it.  Had  Stryker  or 
^^^n  Broeck  been  interrogated  on  these  points,  and  as  to 
^Viether  the  last  named  John  Vandyke  adhered  to  the 
^^^nerican  cause,  answers  would,  I  feel  satisfied,  have 
^^en  given  that  would  have  cut  the  ground  from 
^nder  the  plaintiff's  feet. 

Oonsistently  with  the  testimony,  however,  that  we 
*^Ve,  it  is  indisputable,  that  he  may  have  been  born 
^*^r  the  recognition ;  and  in  that  view  nothing  can 
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1864.      be  more  clear  than  the  title  of  his  children  on  w 

SALTXB      the  case  of  the  plaintiff'  rests. 

HU0HX8.        They  are  amongst  the  nearest  lineal  descendanta 
Major  John  Vandyke^  whilst  all  the  others  in  the  san 
degree  are  aliens.    These  grand-children  are  by  tfe 
Statutes  13  Gko.  3,  chap.  21,  and  the  4  €ho.  2,  duu; 
21,  clothed  with  the  characters  and  attributes  of  BritU 
subjects.      They  are,  in  the  language   of  the  fin 
mentioned  statute,  children  of  a  father,  who,  by  the  \9l. 
named  statute,  was  entitled  to  the  privileges  of 
natural  bom  British  subject:  that  is  to  say,  they  ax 
the  children  of  John  Vandyke  the  2nd,  and  he  was  bor* 
in,  or  out  of,  the  ligeance  of  the  British  Crown,  of 
father,  who,  at  the  time  of  his  son's  birth,  whenei>er 
took  placBj  was,  as  through  life  he  continued  to  be^ 
natural  born  British  subject 

Thus,  these  grand-children  are  clearly  brougl^ 
within  the  13  Geo.  8rd,  and,  prima  facie^  at  least,  ax< 
British  subjects.  If  the  defendant  would  destrpy  tlxs 
presumption,  and  show,  as  he  possibly  might  have  dpo-^ 
either  that  John  Vandyke  the  2nd  being  once  a  Brvti^ 
subject,  forfeited  his  rights  as  such,  or  that  the  graix^ 
children  were  born  before  the  recognition,  uid  du^i 
made  their  election  to  become  citizens,  U  vxts  fw  hi^ 
to  show  the  fact.  Not  having  shown  it,  the  plainti^ 
has  title,  and  the  rule  must  be  discharged, 

I  concur  also  in  the  views  ezptessed  by  the  Coi^"^ 
as  to  the  mode  of  dealing  with  the  equitable  con^ 
derations  involved  in  this  case. 

iLtile  dischatgeH 
Attorney  for  plaintiff,  R.  B.  Dickson. 
Attorney  for  defendant,  Dickey. 

[It  was  subsequently  proposed  by  the  Court,  an  < 
iEicceded  to  by  the  counsel  for  boUi  parties,  that  S 
should  be  I'eferred  to  a  master  to  ascertain  what  wa- 
now  due  by  the  defendant  for  the  land,  taking  his 
agreement  with  one  Batchford  for  the  purchase  of  i' 

the  basis  of  the  computation. — ^Rsf.] 
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HAWKDSrS  versus  BAKER  et  al.  Jir«y  7. 

rUESPASS.  Pleas,  leave  and  license,  public  high-  Thcrem»yb©a 
way,  and  special  pleas  alleging  a  public  right  of  ^thout  lu  be- 
way  by  user  and  dedication  for  the  purpose  of^^^^^JJ^^ 
gathering  and  hauling  sea  manure  from  the  shore,  rach  iiighwiy 
Mid  a  crossing  of  the  lands  by  defendants  by  that  ded^au^,  toe 
way  for  that  purpose.  *^^  o'  ^o^'*- 

,  rations  relied 

A^tthe  trial  before  Young  C.  J.,  at  Halifax^  in  Navem-  on  to  support  it 
4«r,  1862,  it  appeared  that  the  locus,  which  was  situate  ^t^t^ldTl 
on    the  shore  of  Cow  Bay,  at  the  Eastern  Passage,  o»i.  ^th  mani. 
kad  been  cut  out  for  a  road  upwards  of  thirty  years  to  dedicate, 
•go  by  the  proprietors  of  the  lands  through  which  it  diSrence^be* 
pMsed,  and  that  it  had  been  used  as  such  in  winter  tween  a  cui-dt- 
for  upwards  of  twenty  years  for  the  purpose  of  hauling  IJId  one*in  toe 
•*  manure  from  the  shore,  and  firewood  and  poles.  ^^^^  «uch 
It  appeared,  however,  that  such  user  had  not  been  being  required 
'u^ternipted ;  that  on  several  occasions  the  parties  *  „biichiRhwa* 
who  used  the  road  obtained  permission  to  do  so  from  by  dedication 
the  proprietors  of  the  lands ;  that  the  road  had  several  thani^  toe"for- 
times  been  obstructed  by  the  proprietors  to  prevent  °*"- 

«^  «  •  .1  1     .1     .     1  <■      Themcreact- 

P^tBons  from  passing  thereon ;   and  that  bars  and  ingsoastoiead 
•wing^tes  were  always  kept  thereon,  except  during  J^*Xtawi5r 
*^e  winter  season.    The  jury  found  for  the  defend-  ^  dedicated, 
•**ts  solely  on  the  ground,  as  expressed  in  their  ver-  amount  to  a 
^ct,  of  dedication  to  the  public  of  a  road  from  the  f^^ication,  if 

Y    ^  *  toere  be  an 

^^^iMh  near  the  Eastern  Passage  to  the  north  side  of  agreement 
^f^mkey's  lot,  and  terminating  there,— this  being  only  H^etS" 
*  portion  of  the  heus  over  which  the  right  of  way  was  ^o"- 
^med. 

A  rule  nisi  to  set  iMide  the  verdict  and  for  a  new 

^Hd  Iiaving  been  granted,  it  was  argued  in  Miehcdmas 

-P^hn  last  before  all  the  Judges,  by  J.  W.  Ritchie,  Q. 

^•,  for  plaictiff,  and  the  Attorney  General  and  Jl.  W^ 

^^Aiiton,  jumoTj  tor  defendants. 

Tl)9  Coqrt  DOW  gave  judgment, 
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1864.  YouNQ  C.  J.      This  case  was  tried  before  me    in 

HAwxnfB  ~  November^  1862,  and  a  verdict  found  for  the  defend* 
BAKEBetaj.  ants, — the  defence  set  up  being  the  dedication    to 
the  public  of  a  road  running  from  the  church  near 
the  north-east   passage  of  Halifax  harbour   to    the 
north   side   of  Bomkey's  lot,  and  terminating  there. 
The  jury  have  thus  found  a  road  to  be  a  highw^aj, 
which  is  not  a  thoroughfare  ;  and  after  some  fluctua- 
tions of  opinion,  it  may  be  now  considered,  I  thinly 
as  settled  law,  that  such  a  highway  may  exist.     In 
the  case  of  Regina  v.  Tlie  Inliabitants  of  Hawkkwrsi,  in 
1862,  reported  in  7  L.   T.  Rep.,  K  S.,  268,  and  in 
1  New  Rep.  18,  the  opinion  of  Cockbum  C.  J.  is  stated 
on  both  sides — a  proof  that  these  unauthorized  reports 
are  to  be  received  with  caution.     The  leading  case 
is  that  of  Baieman  v.  Blucky  18  Q.  B.  870,  14  L.  &  Eq« 
Rep.  69.    It  seems,  at  all  events,  that  if  a  highway 
were  stopped  at  one  end,   so  as  to  cease  to  be  a 
thoroughfare,  it  would  in  its  altered  state  continue  a 
highway.    Per  Patieson  J.  in  The  King  v.  The  Margtds 
of  Dowiishire,  4  Ad.  &  Ell.   713 ;  2  Smith's  Lex^ 
Cases,  94, 

Where  a  road,  however,  claimed  as  a  highway^  ^ 
not  a  thoroughfare,  this  fact  will  have  a  material  bea^ 
ing  on  the  point  of  dedication.    The  rule  laid  doW^ 
in  one  of  the  American  cases  {AngeU  on  Highways j  IS'i)^ 
recommends  itself  to  one's  good  sense,   "That  ii^^ 
"  same  acts  which  would  warrant  the  inference  of  ^^ 
"  intention  to  dedicate  in  cities  and  towns,  would  t^^ 
"quite   insufficient   in   sparsely  settled  agricultur^ 
"  districts.'*     A  cvl-de-sac  in  a  city,  —  a  square,  fiC^^ 
example,  with  only  one  entrance  to  it,  like  PanU^'^ 
Square  at  the  head  of  the  Haymarket,  or  Popiir  Grove, 
is  a  very  diflFerent  thing  from  a  cvlrde-sac  in  the  co 
try,  which,  as  in  this  case,  would  defeat  the  m 
object  and  use  of  the  highway,  being  a  free  acces^^ 
during  the  winter  to  the  seashore  for  manure.    I  tol^^ 
the  jury  at  the  trial,  that  to  constitute  a  highway  by*^ 
dedication,  there  must  be  a  clear,  unequivocal  dedica^  ^ 
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the    public,  with  intention  to  dedicate,  and      1864. 
mere  opening  of  a  road  by  the  owners  of  the     HAincws 
ough  which  it  passed,  for  their  own  nse.    I  BiKMi'et  ai. 
leir  attention,  also,  to  the  petition  presented 
essions  in  pursuance  of  the  statute  by  the 

and  CoU  Harbor  people,  including  one  of  the 
its,  in  1852,  and  remarked  that  if  there  had 
lighway  by  dedication  thirty-seven  years  ago, 
ngular  that  the  road  was  still  impassable  for 
\  in  summer,  and  that  no  public  money  had 
Mi  applied  for  or  expended  in  repairing  it,  nor 
ite  labor  laid  out  upon  it.  Although  I  left 
tion  of  dedication  with  these  observations  to 
,  the  inclination  of  my  own  opinion  was  suffi- 
bvious,  and  that  opinion  has  been  strengthened 
jrence  to  the  cases. 

3g  is  to  be  gained  by  a  review  of  these  cases, 
J  over  them  in  detail.  Two  of  the  strongest 
lefendents  are  those  oiJarvis  v.  Dean^  3  Bing., 
Regina  v.  Pctrie  et  a/.,  30  L.  &  Eq.  Rep.  207.  But 
mt  case  is  distinguishable  from  both  ;  for  .here 
A  no  assent  by  the  owners  of  the  soil,  either 
188  terms,  or  reasonably  to  be  inferred  from 
ts,  or  the  user  of  the  public.  There  is  no 
I  of  such  a  dedication,  as  the  law  plainly 
;  and  to  hold  that  there  is  a  highway  would 
icroachment  on  private  rights  for  the  conve- 
ind  benefit  of  the  public.  If  the  use  of  the 
winter  is  really  so  essential  as  it  was  repre- 
t  the  trial,  the  application  to  the  Sessions  may 
ved,  when  the  public  convenience  will  be  con- 
md  if  the  road  is  opened,  the  proprietors  will 
in  adequate  compensation  for  their  land,  and 

of  fencing  both  sides  of  the  road,  which 
ot  to  fall  on  them,    In  the  meanwhile,  the 

a  new  trial,  as  we  ^11  think,  must  be  mad^ 


•od  DoQP  JJ.  concurred. 
66  ^ 
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1864.  DbsBarres  J.     My  impressioD  at  the   argom 

hawkdts  was,  that  there  was  no  eyidence  of  a  dedication  to 
BAKuetai.  public  for  a  highway  of  the  land,  over  which 
trespasses  were  alleged  to  have  been  committed, 
of  any  intention  on  the  part  of  the  owners  to  dedic 
it  even  for  the  special  purpose  of  hauling  sea  mazii 
and  on  more  careful  consideration  of  the  subjec 
am  still  of  that  opinion.  The  witnesses  on  both  si* 
agree  that  the  road  was  cut  out  by  the  proprietors 
the  land  through  which  it  passes  upwards  of  thi 
years  ago,  for  the  purpose  of  hauling  out  wood 
fuel,  and  poles  for  their  fences.  It  appears  that  h 
were  placed  across  the  road  when  it  was  first  open< 
then  swing  gates,  and  subsequently  fences,  shewi 
that  the  owners  intended  to  retain  their  right  fti 
control  over  the  land.  Several  of  the  witnesses  ( 
the  part  of  the  plaintiff  state  that  they  always  ask* 
for  leave  to  travel  on  this  road,  and  obtained  it  fro 
the  owners,  a  fact  which  shows,  that  though  used 
times  by  others  besides  the  owners  of  the  land,  it  w 
not  considered  to  be  a  public  road.  It  is  a  remar! 
able  fact,  too,  that  there  is  not  a  witness  on  the  pa 
of  the  defence  with  the  exception  of  Sowards  (to  who; 
it  is  of  great  accommodation),  who  has  ventured 
say  that  the  road  was  open  for  the  use  of  the  publi 
and  even  he,  on  his  cross  examination,  admits  that 
was  made  by  the  proprietors  of  the  land  to  enab 
them  to  go  to  market  and  provide  their  fuel,  and  thi 
the  Cole  Harbor  people  had  nothing  to  do  with  i 
Baker  himself,  one  of  the  defendants,  states  th; 
Himmclman's  bars  and  gates  always  remained  on  tl 
road,  but  that  they  were  open  in  winter,  as  most  ba 
and  gates  generally  are  throughout  this  country  ^ 
that  season  of  the  year.  It  may  be  that  these  ba 
were  put  up  to  save  the  expense  and  labor  of  feucin 
but  considering  the  object  and  purpose  for  which  t 
road  was  first  opened,  I  think  it  may  very  fairly 
presumed  that  the  bars  were  intended  as  an  assert 
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of  righty  and  to  indicato  to  the  public  that  it  was  a  1864. 
private  road.  In  the  case  of  Poole  v.  Huskinsorij  11  HAwmrt 
M,  &  W.  830,  Parke  B.  says :  "  In  order  to  constitute  baker  tt  «]. 
"  a  valid  dedication  to  the  public  of  a  highway  by  the 
"  o^wner  of  the  soil,  it  is  clearly  settled  that  there  must 
*<  be  an  inUntion  to  dedicate,  there  must  be  an  animus 
^^decticandij  of  which  the  user  by  the  public  is  em- 
"(2e7iee,  and  no  more;  and  a  single  act  of  interrup- 
"  tton  by  the  owner  is  of  more  weight,  upon  a  question 
"of  intention, than  many  acts  of  enjoyment."  The 
riglit  exercised  by  the  respective  owners  over  the  land, 
thft  obstructions  placed  in  the  road  from  time  to  time, 
and  the  means  taken  by  the  owners  to  retain  the  con- 
trol of  it,  are,  I  think,  strong  circumstances  to  shew 
^^t  there  never  was  any  intention  on  their  part  to 
f^Uquish  their  right  in,  and  to  dedicate  the  land  to 
^®  public  use.  In  the  case  of  Barraelough  v.  Johnson^ 
8  A.dol.  &  Ellis  103,  Lord  Dennxan  says :  "  The  mere 
"acting  BO  as  to  lead  persons  into  the  supposition  that 
"the  way  is  dedicated  does  not  amount  to  a  dedica- 
"fion,  if  there  be  an  agreement  which  explains  the 
"transaction.'*  In  the  present  case  there  could  be  no 
iidaapprehension  as  to  the  object  and  purpose  for 
wliich  this  road  was  opened,  as  it  appears  to  have  been 
weU  known  in  the  neighborhood  to  have  been  made 
l)y  the  proprietors  of  the  land  for  their  own  especial 
tlse  and  accommodation,  and  therefore  the  user  of  it 
bom  time  to  time  against  their  will  and  consent  did 
not  give  it  the  character  of  a  pubhc  road.  The  land 
through  which  the  road  passes  is  represented  to  be  for 
the  most  part  a  bog,  which,  for  the  greater  part  of  the 
year)  is  impassable  with  teams,  and  although  it  has 
heen  opened  for  upwards  of  thirty  years,  no  statute 
labor  has  ever  been  performed,  or  improvement  made 
<te  it,  and  not  a  shilling  of  public  money  has  ever  been 
upended  upon  it.  It  is  now  in  the  same  state  as 
^W  it  was  first  cut  out,  and  when  it  is  considered 
^^  all  the  public  roads  in  this  country  are  made  by 
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1864.  statute  labor  and  the  expenditure  of  public  money, 
hjlwkdib  ~  the  fact  of  its  never  having  to  this  day  received  any 
BAxn'et  aL  public  attention,  of  itself,  I  think,  goes  far  to  warrant 
the  conclusion  that  it  is  not,  and  never  has  been  con- 
sidered to  be  a  public  road.  I  therefore,  think,  that 
the  verdict  in  this  case  cannot  be  sust^ned,  and  that 
the  rule  for  setting  it  aside  and  for  a  new  trial  must 
be  made  absolute.  , 

WiLKiNS  J.      It  appears  from  the  learned  Okf 
Justice's  report,  that  the  jury  found  a  verdict  in  this 
cause  for  the  defendants,  on  the  express  ground  of  a 
dedication  to  the  public  of  the  land,  on  which  th^^ 
alleged  assumed  trespass  was  committed,  as  a  publi^^ 
highway.     But,  at  the  same  time,  their  finding  i^ 
explicit  in  showing  that  the  dedication  thus  foiut^^^ 
was  of  a  way  beginning  at  a  church,  extending  to  th:^  ^ 
north  side  of  a  lot  of  one  of  the  defendants,  Rmicyf, 
and  terminating  there.    This  alone  is,  in  my  opinio/i, 
decisive  to  show  that  the  verdict  cannot  be  sustained. 
It  is  quite  true  that  the  old  doctrine,  that  a  highway       ^ 
implied  a  thoroughfare^  has  been  so  far  modified  by 
more  recent  decisions,  that  there  may  be,  in  a  sspfn^ 
in  a  great  city^  lighted  and  paved  at  the  pubUc  eacpcnXi 
wJiich  the  public  in  fact  frequent^  passing  aiang  its  Hff^ 
sides  J  CT  to  the  houses  thereon  situate^  a  highway  in  Ujfi 
contemplationy  although  it  is  a  cul-de-^ac  ;  but  the  reason^ 
for  so  modifying  the  old  rule  are  so  utterly  inapplicable 
to  the  case  of  a  way  in  a  wilderness,  such  as  tb&^ 
before  us,  that  it  is  impossible  to  bring  this  last  witbii^ 
the  principle  that  governs  the  exceptional  case  referr^ 
to.    Supposing,  however,  that  a  highway  could  legally 
exist  in  tibe  place  and  under  the  circumstances  stat^^ 
in   the   report,  and  indicated  by  the  verdict,  it  ^ 
nevertheless  to  my  mind  quite  clear  that  there  is  no  s^' 
ficient  evidence  to  support  the  dedication  found.     17^ 
maybe  established  in  either  of  two  ways,  namely,  usa^^ 
warranting  inference  of  an  intention  of  the  owner  ^ 


XXVn.  VICTORIA.  425 

the  soil  aifected  by  the  act  of  trespass  complained  of      1864. 


to  dedicate  his  land  to  the  public  for  the  purpose  of  a  hawkwi 
highway,  and  an  express  act  of  dedication  for  such  BxKEB'et  ai. 
purpose  by  such  owner.  Both  alike  fail  in  the  parti- 
cular case.  All  the  usage  proved  not  only  does  not 
support .  such  an  inference,  but  absolutely  precludes 
it  As  respects  an  express  act  of  dedication,  we  have 
only  to  consider  what  the  law  requires  it  to  be  to 
make  it  effectual,  namely,  that  it  must  bo  clear,  abso- 
lute, express,  and  unequivocal,  to  perceive  that  in  the 
testimony  we  find  nothing  that  approaches  to  such  an 
act.  Unless  an  EngUsh  authority  were  cited  to  estab- 
lish that  declarations  made  by  the  owner  of  the  soil, 
which  may  mean  either  that  he  meant  to  give  the 
whole  puUic  a  privilege,  at  pleasure,  and  forever,  of 
passing  over  his  soil  in  the  exercise  of  a  way,  or  that 
he  designed  to  give  a  limited  privilege  of  such  a 
nature  to  his  neighbors,  for  their  local  convenience, 
or  in  jeference  to  their  agricultural  or  other  interests, 
it  is  impossible  consistently  with  cases  or  principles 
to  hold  that  there  was  a  dedication  here. 

I  am,  therefore,  of  opinion  that  this  verdict  must 
be  set  aside. 

Kule  absolute. 

Attorney  for  plaintiff,  J.  N.  JRiichie. 

Attorney  for  defendants,  /.  W.  Johnstorij  jr. 
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May  7      NOVA  SCOTIA  TELEGRAPH  COMPANY 

AMERICAN  TELEGRAPH  COMPANY. 

Byihetermsof  ryiHIS  was  an  action  to  recover  the  sum  of  ^  sh 
Jer^flituatT  X  thousaiid  fivo  hundred  dollars  and  inte^::**^^ 
in  Nova  Scotia,  ^^der  a   Icasc   exccutcd  by   the   plaintiffs    on        the 

it  was  pro-  •'  * 

Tided  that  4th  Maj/j  1860,  to  the  defendants,  whereby  the  pL  -^i^" 
m^*"  should  tiffs  granted  and  leased  to  the  defendants  all  the 
be  made  peri-  telegraph  liues,  with  the  appurtenances  belonging  ^^ 
"  dou Js  and  them,  in  and  throughout  the  Province  of  Nova  Sc€>^y 
cento  of  t/n««i  f^j.  ^^  ^gj.jjj  ^f  ^^j^  ycars,  commenciuff  from  the  l5th 

StaUi  cnrren-  J  ^  o 

cy."  After  the  May,  1860,  subjcct  to  the  payment  of  the  rent    <>* 
Se^tease  tte  ^^^  thousand  doUars  per  annum,  payable  eemi-^O" 
congresiofthe  nually;  and  the  further  sum  of  five  hundred   dol- 
passed  a  law    lars  per  annum,  also  payable  semi-annually  toward^ 
authoriaing      ^|^g  taxcs  of  that  compauy,  it  being  stipulated  an^ 
treaaury  notes  agreed  that    all    such   payments    should    be    m»dc 
uTtoi^r^d    "  ^^^  dollars  and  cents  of  United  StaUs  currency:*    In  tb^ 
provided  that  month  of  NovemheTy  1862,  and  again  in  the  mon*^ 
S'moner^f   ^%>  1^63,    the  agent   of  the    defendants   texJ-' 
and  a  legal  ten-  dcrcd  to  the  treasurer  of  the  plaintiffs  in  Halifax  c^^ 
o^aii  debto    tain  United  States  treasury  notes,  issued  under  an  A-^ 
^ate^^'Suitt^e  ^^  Congress  of  February,  1862,  entitled :  "  An  Act  ^ 
unued  States  "authorizG  an  additional  issue  of  United  States  treasa^ 
me^t^lf^duues  "  notcs  and  for  other  purposes,"  to  the  amount 
on  iMporto  and  three  tliousaud  two  hundred  and  fifty  dollars,  in  ft 
Ufuud  states    payment  of  each  of  the  semi-annual  payments  whi' 
^][^'„®'^        had  respectively  become  due  under  the  lease.    TI 
Held,  That    trcasurcr  objected  to  the  tender,  and  refused  to  : 

the  tender  of  .        .,  .  ,  j.       j        j  •   •  "» 

unued  States  ccivc  thc  uotcs  whcu  SO  tendered,  requiring  such  p 
treasury  notei,  mcnts  to  be  made  in  specie,  which  not  having  b' 
this  act,  was    douc,  the  present  action  was  brought. 

sufficieS^te^.^     "^^^  question  came  before  the  Court  on  a  spc 
derof  thepay.  casG,  whicli  was  argucd  in  Mich(Elmas  Term  last  hi 
tunTthe  i^asc?  ^^^  ^^^  Judgcs,  cxccpt  Yoimg  C.  J.  and  Bliss  J.,  b 
Attorney  General  and  J.  Ji.  Sniithy  Q.  C;,  for  plaii 
and  /.  Mc  Cully y  Q.  C,  and  /.  E.  Ritchie  for  defeni 
The  Court  now  gave  judgment. 
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D  J.*     It  may  be  and  no  doubt  is  difficult  to  find      1864. 


precisely  in  point  with  the  present,  and  when  nova  sgotia 

COXFAKT 


jcurs,  we  must  look  to  general  principles,  which 
fovern  us  in  this  instance  as  in  all  others.  One 
se  principles  is,  that  the  law  of  the  place  where 
ntract  is  made,  and  where  the  money  is  to  be 
vhen  these  places  are  one  and  the  same,  shall 
1,  unless  words  are  used  in  the  contract  that 

lead  to  a  different  conclusion. 

defendants  have  established  themselves  in  this 
ice,  their  business  extending  to  every  part  of  it, 
hile  they  contend  that  the  plaintiffs  are  bound 
jive  their  rents  in  a  spurious  currency,  they  may 
to  shelter  themselves  under  our  Provincial  Cur- 
Act,  and  receive  no  debts  in  any  moneys  unless 
a  legal  tender  by  that  Act ;  and  in  addition  to 
ivantage,  which  they  would  possess  over  the 
ffs  by  giving  to  the  contract  that  unequal  con- 
on,  the  plaintiffs  would  be  placed  in  this  unrea- 
e  position,  that  after  receiving  the  amount  duo 
n  in  the  paper  currency,  they  could  only  use  it 
aited  purposes  in  the  United  SiateSj  and  not  for 
jes  that  they  might  expressly  require  it  for.  I 
:  suppose  that  either  party,  when  the  contract 
itered  into,  looked  to  such  a  result  as  that,  but 
eir  arrangements  and  calculations  were  founded 
d  faith,  and  their  contract  based  upon  the  cur- 
of  the  United  States  that  was  then  in  existence 
t  country  —  that  currency  being  a  metallic  one. 

am  correct  in  this  view  of  the  case,  then  the 
ff»  come  before  the  Court  with  large  equities  in 
favor,  and  unless  restrained  by  some  known 
)le8  of  law,  would  be  entitled  to  a  judgment  in 
sivor.  The  contract  having  been  made  in  this 
ice  respecting  property  within  it,  and  the  rents 
ig  under  it,  to  be  paid  into  one  of  the  banks  of 


T. 

Amebicak 
Tkleoraph 

COMPAWT. 


S.  J.  and  Blist  J.  gave  no  opinion^the  former  being  a  stock-bolder  in 
nUgrtgph  Company,  imd  the  latter  not  having  been  present  at 
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T, 
AMESICAN 

Telbgrapu 

C0M1*ANY. 


1864.      the  Province,  makes  it  purely,  as  between  the  parties 
NOVA  SCOTIA  to  it,  a  Provincial  contract,  and  in  my  opinion  cives  it 

Telbgbapii  ,  ,  ,  J      r  o 

a  diftercnt  position,  and  requires  a  different  constmc- 
tion  from  a  contract  made  in  the  Province,  and  a  debt 
becoming  duo  under  it  and  payable  in  the  Umied  States. 
In  that  case  there  might  be  some  show  of  reason  for 
bringing  it  within  the  purview  of  the  Act  of  Congress. 
The  Act  can  have  no  legal  or  binding  effect  upon  debts 
in  this  country,  and  how  far  the  Congress  may  have 
the  power  to  make  such  an  enactment  I  am  not  pre- 
pared to  say.    That  question  has  been  argued  in  the 
Supreme  Court  in  two  districts  of  the  State  of  Nbw 
Yorky — in  one  the  decision  of  the  Court  was  against 
that  power,  and  in  the  other  it  was  different, — and  in 
both  cases  I  understand  an  appeal  was  taken  to  the 
liighest  appellate  jurisdiction  of  the  United  States^  but, 
up  to  the  present  time  I  have  not  heard  the  resnlt;^^^ 
neither  is  it  my  intention  to  decide  this  case  upon  ih^^ 
point  that  the  Act  of  Congress  was  not  intended  t^:=) 
be   ex  post  facto  in   its  operation,  although  taken  a^-t 
the  argument  by  the  Attorney  General^  and  I  cannot 
help  thinking,  that  a  large  amount  of  solid  reasoning 
might  be  urged  in  support  of  it.    The  paper  issue   ^* 
the  United  States  under  the  Act  of  Congress,  may  ^^ 
admitted,  would  liquidate  a  debt  contracted  and  p^J' 
able  in  that  country ;  but  there  is  a  marked  disti^^' 
tion  to  a  debt  contracted  in  this  Province  and  payal^^^ 
here,  notwithstanding  the  payment  is  to  be  made    ^** 

dollars  and  cents  of  the  currency  of  the  United  Slat^' 

e 


.e 


.e 


The  parties  to  this  suit,  we  must  remember,  are 
Nova  Scotia  Telegraph  Company ^  incorporated  by  an 
of  the  Province,  and  the  defendants  a  foreign  co 
pany  incorporated  under  a  charter  granted  by 
State  of  New  Jersey.  Now  the  rents  to  be  paid 
plaintiffs  could  only  be  legally  tendered  to  tliem  in  ._ 
coins  made  a  legal  tender  by  the  Provincial  Currenc^^^' 
Act,  (chap.  83  of  the  Heviscd  Statutes)  unless  otherwi^  ^  , 
provided  by  the  contract,  and  by  that  Act,  althoug'^^^ 
several  foreign  coips  are  made  ^  le^f^l  ten4er,  yet  ih^^ 


.e 


XXVIL  VICTOBIA.  429 

coiiiB  of  the  United  Stales  are  not  so,  consequently  the  ^^64. 
contract  giving  to  the  defendants  the  advantage  of  ^g^^Jg^ 
paying  their  rents  and  liahilities  in  dollars  and  cents 
of  tiheir  own  country  was  extending  to  them  an  im- 
poirtant  advantage,  hut  not  in  my  opinion  to  he 
enlarged  heyond  making  their  payments  in  the  cur- 
rency that  existed  in  the  United  States  when  the 
coc^ tract  was  made.  If,  since  the  contract  was  entered 
iAtOy  circumstances  have  occurred  in  the  United  States 
to  j  ustify  that  country  issuing  a  paper  currency  and 
Txmiong  it  a  legal  tender  for  debts  due  and  payable 
tiior8^  surely  it  would  be  great  injustice  to  the  people 
of  tim  Province  to  allow  the  citizens  of  the  Uniied 
^'cUef,  under  a  contract  entered  into  here,  where  no 
circuxoBtances  exist  to  change  the  commercial  or  poli- 
^^mi  relations  of  the  Province  since  the  contract  was 
^^^e,  to  pay  their  debts  due  and  payable  here  in  a 
P^per  currency  of  little  more  than  half  its  value  as 
^^presaed  upon  its  face. 

The  Act  of  Congress   declares   the   notes  to  be 

^   1^^  tender  in  payment  of  all  debts,  public  and 

P^Tftte,  within  the   Uniied  States^  except  duties  on 

^UiportB  and  interest,  &c. ;  but  it  cannot  be  said  that 

^^  debt  claimed  by  the  plaintiffi  is  a  debt  due  and 

Payable  either  as  a  public  or  private  debt  within  the 

thUied  States^  and  to  no  other  class  of  debts  than  those 

i^erred  to  in  the  Act  can  it  be  applicable.    A  debt 

^ue  and  payable  in  Nova  Scotiay  in  law,  can  only  be 

^^xddated  by  the  moneys  mentioned  in  the  Currency 

-^M  of  the  Province.    Dollars  and  cents  of  the  United 

^^bUtf  cnirency,  if  not  referable  solely  to  the  dollar 

%lid  cent  current  in  that  country  when  the  contract 

'^'as  made,  must  refer  to  a  dollar  and  cent  current  for 

^ll  purposes ;  but,  as  I  have  said,  the  paper  issue 

,^^^6r  the  Act  of  Congress  is  not  for  all  purposes,  but 

^^^mited  in  its  operation,  and  if  the  plaintiffi  were  now 

^<ld  to  the  tender  made  by  the  defendants,  and  had 

^^K^cmeys  to  pay  in  the  United  States  for  either  of  the 

^^uepted  purposes  of  the  Act,  the  moneys  received 
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1864«      from  the  defendants  would  not  be  available  for  that 


COMPAirT 
T. 


CoiirAinr. 


]ior4^8(x)Tu  purpose ;  that  consequence,  then,  cannot,  in  my 
opinion,  he  a  jnst  and  reasonable  solution  of  the 
contract. 

K  I  had  any  doubt  respecting  this  case,  as  to  the 
justice  of  my  views  with  reference  to  the  defendants 
being  liable  to  the  plaintiffii  in  the  current  money  of 
the  Untied  States  when  the  contract  was  entered  into, 
or  what  is  equivalent  to  that  currency,  the  case  of  ^ 
PUkmgton  v.  Ckmrnissioners  far  CXabnSj  2  Enapp  B.  17  -^ 
to  21,  would  remove  the  doubt    That  case  is  faU;^^ 

referred  to  in  Story  on  the  Ckmfki  of  LawSj  sec.  S18« ^ 

and  from  that  work  I  now  quote:    "The 
Government,  during  the  war  between  JEngUmd  sni 
France^  had  confiscated  a  debt  due  from  a  Frae^.^ 
subject  to  a  British  subject,  and  subsequently  a:a3 
indemnity  was  stipulated  for  on  the  part  of  Ih^ 
^French  Government ;  and  there  having  been  a  pftBL,± 
depreciation  of  the  French  currency  after  the  tim « 
when  the  debt  was  confiscated,  the  question  aros^ 
whether  the  debt  was  to  be  calculated  at  the  vala^ 
of  the  currency  at  the  time  when  the  confiscatiozi 
took  place  or  subsequently,  and  it  was  held  it  oiigbi.t 
to  be  calculated  according  to  the  value  at  the  tiia*^ 
of  the  confiscation.    *    *    *    Sir  WiUiam  Ortad,  i^ 
delivering  the  opinion  of  the  Court,  said,  *  Great  p»^ 
'  of  the  argument  at  the  bar  would  undoubtedly  g^ 
'  to  show  that  the  commissioners  have  acted  wrong  i^ 

*  throwing  that  loss  upon  the  French  Government  ^■ 

<  any  case,  for  they  resemble  it  to  the  case  of  depr 
*ciation  of  currency  happening  between  the  tit^ 
'  that  u  debt  is  contracted  and  the  time  that  it 
'paid,  and  they  have  quoted  authorities  for  the  p 

<  poBC  of  showing  that  in  such  a  case  the  loss  n; 

*  be  borne  by  the  creditor,  and  not  by  the  del 
^  That  point,  it  is  unnecessary  for  the  present 

<  pose9  to  consider,  though  VinniuSj  whose  auth 
<waB  quoted  the  other  day,  certainly  comes 

<  conclusion  directly  at  vanance  with  the  de 
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in    Sir   John   Domes' s   Reports  * "    (an    authority      1864. 
mgly  relied  upon  by  the  counsel  for  the  defend-  nova  sooiu 
^*^^  in  the  present  case).     Sir  William^  in  a  subse-    co»aht 
^^  ^nt  part  of  his  opinion,  again  reverts  to  the  same 
a^^ject,  and  remarks:   "We  have  said  that  as  this 
is  not  directly  or  immediately  before  us^  it  can 
no  part  of  our  decree.    At  the  same  time  it 
not  perhaps  have  been  without  some  utility 
have  given  an  opinion  upon  it,  inasmuch  as  it 
argued  and  discussed  at  the  bar ;  and  we  think, 
^ftJierefore,  the  commissioners  have   proceeded  on 
^3k  perfectly  right  principle  in  those  cases  in  which 
-^Bire  understand  they  have  made  an  allowance  for  the 
depreciation   of   paper  money.'*     Here,  then,  we 
•Tve  the  opinion  of  the  Court  delivered  by  that  pro- 
^'sand  lawyer  Sir  WUUam  Grants  that  in  a  case  between 
len  the  debt  was  contracted  and  payable,  and  when 
was  paid,  a  depreciation  in  the  currency  of  the 
Ltry  had  taken  place,  the  creditor  was  not  to  be 
sufferer,  but  that  he  was  to  have  an  allowance 
to  him  by  the  debtor  to  the  extent  of  such 
d^^^reciation.     It  is  admitted  in  this  case,  that  the 
)T  money  tendered  to  the  plaintifis  is  depreciated 
ce  its  issue  in  the  UnUed  StaieSy  and  is  of  much  less 
▼«^lue  than  the  dollar  which  was  the  currency  of  that 
country  when  the  contract  was  made.     Apart  then 
fr**>in  other  considerations,  under  the  opinion  of  the 
Court  as  delivered  by  Sir  WiUiam  Grantj  the  defend- 
*^  tfl  would  not  discharge  their  liability  to  the  plaintiffl 
^^   tendering  as  they  did  in  depreciated  notes  not 
®^tial  in  value  to  the  currency  when  the  contract  was 
^^e,  unless  making  an  allowance  for  that  deprecia- 
^On.    But  without  giving  any  positive  opinion  upon 
^^Mit  point,  I  think,  for  the  reasons  previously  stated, 
^lutt  the  tender  was  not  in  accordance  with  the  con- 
^^tacty  therefore  not  a  legal  one,  and  that  judgment 
^uld  be  entered  for  the  plaintifis  for  the  amount  of 
*  tkeir  claim,  payable  in  the  metallic  dollar  and  cent  of 
llie  Vniied  States  currency,  or  that  which  is  equivalent 
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1864.      thereto^  with  interest  from  the  16th  November 


OoxPAmr. 


iigriL^aoonA  and  15th  day  of  May^  1868^  npon  the  respective 
coKPAHT     due  at  those  dates,  according  to  the  terms  of  thi 
with  costs  of  suit. 


DesBarres  J.  The  question  submitted  f 
judgment  of  the  Court  is,  whether  the  ten* 
UniUd  States  treasury  notes,  issued  under  the  : 
Congress  referred  to,  is  a  legal  and  sufficient 
of  the  semi-annual  payments  due  in  November 
and  Mat/y  1863,  under  the  lease.  By  the  Act  ol 
gress  of  February  J 1862,  the  Secretary  of  the  Trea 
authorized  to  issue  on  the  credit  of  the  United 
one  hundred  and  fifty  million  dollars  of  UnUed 
notes  not  bearing  interest,  payable  to  bearer 
treasury  of  the  United  States^  of  such  denoimn 
as  he  may  deem  expedient,  not  less  than  five  < 
each,  provided  that  such  notes  shall  be  receiva 
payment  of  taxes,  internal  duties,  debts,  and  dei 
of  every  kind  due  to  the  United  States^  except 
on  imports,  and  of  all  claims  and  demands  again 
United  States  of  every  kind  whatsoever,  exce] 
interest  upon  bonds  and  notes,  which  shall  be  p 
coin,  "  and  shall  also  be  lawful  money ^  and  a  legal 
^Hn  payment  of  aU  debts ,  jpvblic  and  private^  wW 
^^  United  States j  except  duties  on  imports  and  inia 
"  aforesaid.'' 

It  was  contended  at  the  argument,  that  the  d* 
ants  by  the  terms  of  the  lease  were  bound  to  pi 
rent  reserved  therein  in  specie,  viz.,  in  doUai 
cents,  the  current  coin  of  the  United  States^  am 
the  tender  made  by  the  defendants  in  treasury 
was  not,  therefore,  a  fulfilment  of  the  contract ; 
because  the  contract  or  lease  entered  into  be 
the  parties  was  made  in  Neva  Scotia;  secondl 
cause  the  rent  reserved,  and  the  allowance  o 
hundred  dollars  a  year  for  taxes,  are  payable  ii 
Scotia ;  and,  thirdly,  because  the  property  demi 
within  the  Province  of  Nova  Scotia,     It  wa 
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insisted  that  assuming  the  rent  to  be  payable  in  the      1864. 

currency  of  the  United  States  as  contended  for  on  the  nova  scjotia 

part  of  the  defendants,  the  plaintiffs  were  not  bound     comfaht 

to  receive  the  notes  tendered  in  payment,  because 

Coo^ess  had  no  power  under  the  Constitution  of  the 

United  States  to  make  such  notes  a  legal  tender  for 

private  debts,  and  if  it  had,  the  Act  of  Congress 

declaring  them  a  legal  tender  could  not  be  construed 

M  Iiaving  a  retrospective  effect.    The  two  last  objec- 

tions  are  substantially  the  same  as  were  raised  in  the 

omae  of  Meyer  v.  BooseveUy  which  was  decided  in  the 

Supreme  Court  for  the  State  of  New  York  in  March 

Term,  1868,  and  cited  at  the  argument  by  the  Attor- 

^^•Otnerat.    In  that  case  the  plaintiff  desiring  to  pay 

ft  mortgage  held  by  defendant,  in  premises  purchased 

Mid  conveyed  to  the  plaintiff  subject  to  the  mortgage, 

tendered  to  the  defendant  the  amount  due  on  the 

mortgage  in  United  States  notes,  such  as  were  ten- 

^ored  here.    The  defendant  refused  to  receive  them 

M  %  legftl  tender,  claiming  payment  in  specie.    The 

V^estion  as  to  the  legality  of  the  tender  was  submitted 

to  the  learned  judges  of  that  Court,  who  unanimously 

^^ressed  the  opinion  that  the  framers  of  the  Consti- 

^taon  intended  to  make  coin  and  nothing  else  a  legal 

*®tlder  in  payment  of  debts,  and  while  they  conceded 

^*^t  Congress  had  power  to  issue  paper  money  to  meet 

*^^  exigencies  of  the  Government,  they  held  that  it 

"^^d  no  power  to  pass  an  Act  declaring  such  money 

*    legal  tender  in  payment  of  private  debts,  such  at 

*^^^t  as  were  created  before  the  passage  of  that  Act. 

"  "the  ruling  in  that  case  had  not  been  questioned,  the 

?^*^sent  case,  I  presume,  would  never  have  been  pre- 

^tited  to  us  for  consideration,  but  on  being  brought 

^\>  before  the  learned  judges  of  the  Court  of  Appeals 

fcr  the  same  State,  the  decision  in  Meyers  v.  Roosevelt 

l5rf  which  I  cannot  say  I  disapprove)  was  reversed,  and 

tieasary  notes  were  by  that  Court  held  and  declared 

to  be  a  legal  tender  for  payment  of  all  debts  contracted 

1faer%    I  do  not  know  whether  the  decision  of  the 
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1864.      appellate  Court  has  been  acquiesced  in  or  not 


If 


a 


yiorx  80OTIA  apDroved,  and  there  is  no  intention  of  demanding 
coxPAXT     review  of  it  by  the  Supreme  Court  of  the  UmUd  Stat^^s^ 


T. 
AMEMICAX 


COMPAXT. 


the  impoTtant  question  involved  must  be 

as  judicially  settled  in  that  country;  but  it  does  nczz)t 

follow  that  this  decision  is  to  be  considered  as  bindim.  ^ 

or  affecting  any  contracts  made  here.    It  is  not  mm^j 

intention  to  express  any  opinion  as  to  the  constit«=3- 

tional  right  of  Congress  to  declare  these  treasuiy  not^ss 

a  legal  tender  within  the  United  States^  nor  is  it  nec^^ 

sary,  in  the  view  I  take  of  this  case,  to  decide  wheth^ar 

that  Act  has  or  not  a  retrospective  operation.    Tkme 

consideration  of  these  points  would  open  up  a  ht^^ 

field  for  inquiry,  not  connected  with  this  case,  wUc^li 

I  think  more  appropriately  belongs  to,  and  may  mojr€ 

fitly  be  left,  as  it  has  been,  for  the  investigation  bsm.^ 

decision  of  the  Federal  Courts ;  but  looking  at  the0^ 

questions  in  all  their  bearings,  without  intending  1^ 

do  more  than  merely  to  state  my  present  impresaoD-' 

with  regard  to  them,  I  may  say,  with  all  deference  *^ 

the  learned  judges  of  the  appellate  Court,  that  I  hav^ 

not  been  able  to  remove  the  impression  resting  i^ 

my  mind,  that   the  conclusion    arrived  at   by  to^ 

Supreme  Court  in  Meyer  v.  Roosevelt  is  a  sound  coxi- 

clusion.      Assuming,  however,  that  Congress  bad  tb^ 

power  it  has  exercised  in  making  these  treasury  not^^ 

a  legal  tender  within  the  United  States,  and  Aat  tb^ 

Act  was  intended  to  apply  to  past  as  well  as  fatur^ 

transactions,  the  question  here  is,  whether  the  plaiJ*' 

tiffs,  according  to  the  terms  of  the  lease  granted  to 

the  defendants,  are  bound  to  receive  these  treasury 

notes  in  payment  of  the  rent  due  them, — in  oth^' 

words,  whether  the  tender  made  in  these  treawirj" 

notes  for  rent  payable  in  Nova  Scotia  is  a  legal  tender? 

and  can  be  considered  as  a  fulfilment  of  the  terms  o* 

that  lease.     The  parties  had  a  right  to  make  the  red* 

payable  in  coin  or  bills,  or  in  any  other  thing  th^/ 

pleased.    They  have  thought  fit  to  make  it  payable 

'<  in  dollars  and  cents  of  United  States  currency,"  «^^ 
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3ing  now  metallic  money,  and  treasury  notes      ^^^' 
aper  money  in  circulation  in  the  United  States,  ^SmoiSSS^ 
called  upon  to  decide  whether  it  is  optional     ^^^^ 
t  defendants  under  this  lease,  to  pay  the  rent  '^SoSSm 
r,  or  whether  the  plaintiffs  have  a  right  to    ^"'^^• 
and  insist  that  payment  shall  be  made  in 
money,  that  is  in  gold  and  silver  current  in 
ed  States, 

5  words  of  the  stipulation  are  construed  to 
an,  or  any  notes  or  bills  of  credit  to  be  issued 
he  authority  of  Congress,  as  a  substitute  for 
ving  to  the  defendants  the  alternative,  it 
that  the  tender  must  be  held  sufficient,  but  if 
is  were  meant  to  be  regarded  as  descriptive  of 
)mination  or  kind  of  money  in  which  the  pay- 
^ere  to  bo  made,  the  tender  cannot^  be  held 

Y  reasonably  be  supposed,  that  the  stipulation 
nent  was  made  in  reference  to  the  then  exist- 
e  of  the  currency  of  the  United  States,  and  of 
e  of  that  currency  here.  At  that  time  these 
notes  had  no  existence,  and  the  possibility  of 
>tes  being  substituted  for  coin,  and  made  a 
ider  for  private  debts  within  the  United  States, 
heir  being  offered  here  as  such,  could  not  have 
itemplated  by  either  of  the  parties.  If,  indeed, 
tes  had  been  in  circulation,  and  the  plaintiffs 
eed  to  receive  the  rent  in  dollars  and  cents  of 
kaies  currency,  without  discriminating  whether 
re  to  be  metallic  dollars  or  paper  dollars,  the 
aid  have  presented  a  different  aspect,  and  pro- 
ave  necessitated  an  inquiry,  not  now  essential 
lecision  of  this  case.  It  was  conceded  at  the 
Qt,  that  before  the  passage  of  the  Act  of  Con- 
Febniary,  1862,  there  was  no  lawful  money  of 
Serf  Suites  other  than  gold  and  silver  coin,  that 
•  used  as  a  legal  tender,  and  it  is  not  pre- 
tiiftt  any  other  could  have  been  so  used. 
Wt|  of  wbich  both  pi^rties  mnit  have  b^ao 
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1864.      aware,  I  think  explains  the  meaning  of  the  stipala- 
Noj^scoTXA  tion,  and  shows  that  the  understanding  between  them 

coxpAVT     was,  that  the  rent  should  be  paid  in  coin,  designated 
neuoiLLra   ^^^  known  as  metallic  dollars  and  cents  of  UnUed 

coMFAVT.     Slates  currency,  or  in  money  of  equal  value.     I  do  not 
see  that  any  other  interpretation  can  reasonably  be 
given  to  the  stipulation,  for  if  that  which  ia  insisted 
upon  on  the  part  of  the  defendants  be  the  tme  and 
proper  interpretation,  it  will  produce  this  result,  that 
the  plaintiffs  will  be  compelled  to  receive  in  payment 
depreciated  paper  called  money,  which  is  not  current 
in  this  Province  as  money,  and  not  uniformly  current 
in  the  United  StcUeSy  it  not  being  receivable  there  in 
payment  of  duties  on  imports,  nor  for  interest  on 
bonds,  &c.,  due  by  the  Government  of  the  country. 
Surely  nothing  so  unjust  as  this  could  ever  have  been 
intended,  nor  can  I  imagine  it  was  for  a  moment  con- 
templated, that  while  receiving  and  putting  into  their 
own  pockets  the  money  of  extrinsic  value,  which  the 
property  demised  produces  in  Nova  Scotia^  the  defend- 
ants were  to  be  at  liberty  to  pay  the  rent  as  well  as 
the  taxes  in  depreciated  paper  money  of  the  Dmkd 
States.    I  do  not  mean,  however,  to  say,  that  the  de- 
fendants are  bound  to  pay  the    plaintiffs    metallic 
money,  simply  because  the  property  demised  produces 
such  money  here ;  on  the  contrary,  I  readily  admit 
that,  if  the  plaintiffs  by  the  terms  of  the  lease  have 
unwisely  agreed  to  receive  payment  in  any  description  ^ 
of  money  that  may  be  made  or  declared  to  be  cuirent^fl 
in  the  United  SiateSy  be  it  metallic  or  paper  money,  thi 
tender  of  the  latter  must  in  that  case  be  a  fulfilmeni 
of  the  contract ;  but  it  must  be  borne  in  mind,  tlia 
the  rent  is  not  expressed  to  be  paid  in  Vmted  Salcs:^^ 
currency,  whatever  that  may  be,  it  is  expressly  stipn.— 
lated  to  be  paid  ''  in  dollars  and  cents  of  United  StiBte^ 
"  currency f*'  a  stipulation,  which  I  take  it  points  to  and 
means  that  particular  denomination  of  money  knoi^ 
as  metallic  dollars  and  cents  of  Uniied  States  current- 
In  common  parlance,  dollars  and  cents  mean  itidflK^ 


4C 


XXVII.   VICTORIA.  487 

daiUars  and  cents  stamped  under  the  authority  of  Gov-      1864. 
emment,  aud  current  at  the  mint  value.    Such  are  ^^IJ^^SS^ 
properly  called  money.    It  is  true  bank  notes  and     compaitt 
bills  of  credit  issued  by  authority  and  exchangeable   twSoSot 
for  and  redeemable  in  coin,  are  also  called  money,  as    co^aht. 
sacli  notes  are  used  as  a  substitute  for  coin ;  but  they 
are  not  a  substitute,  unless  they  are  redeemable  in  coin. 
The  treasury  notes  issued  under  the  Act  of  Congress 
of  1862  are  not,  and  do  not  upon  the  face  of  them 
profess  to  be,  redeemable  in  specie,  nor  are  they  con< 
aidered,  as  I  have  already  said,  in  all  cases  as  a  sub< 
stitiite  for  specie  in  the  Dhiied  States.    In  this  respect 
they  differ  very  essentially  from  Bank  of  England 
not^  which,  by  Statute  3  &  4  W.  4,  chap.  98,  are 
m&de  a  legal  tender  '^  to  the  amount  expressed  in  such 
^^  notes,  and  shall  be  taken  to  be  valid  as  a  tender  to 
Boch  amount  for  all  sums  above  five  pounds,  on  all 
oocasions  in  which  any  tender  of  money  may  be 
legally  made,  so  long  as  the  Bank  of  England  shall 
^^ccffitmue  to  pay  their  notes  on  demand  in  legal  coin.** 
This  Act  shows  the  wisdom  and  sound  policy  of 
*lie  British  Parliament,  in  providing  that  Bank  of 
^^^hmd  notes  shall  be  a  legal  tender  only  so  long  as 
^Q  Imnk  shall  continue  to  pay  them  on  demand,  in 
^^S^  coin.     These  notes  may  well  be  called  money, 
ft>r  money  can  be  obtained  for  them  at  any  time ;  but 
>iO  money  can  be  obtained  at  the  treasury  for  treasury 
^oteg  issued  under  the  Act  of  Congress  of  February j 
^%82,  for  they  are  not  redeemable  in  money,  and  yet 
^^ey  are  by  that  Act  declared  to  be  a  legal  tender  for 
^•^1  debts,  except  for  duties  on  imports,  &c.,  which 
^Xnet  be  paid  in  coin. 

.        In  considering  this  ease,  I  have  regarded  these 

^j^^^sasary  notes  as  money  current  in  the  United  Statett 

^^7  all  the  purposes  declared  in  the  Act,  but  I  have 

^^^"lived  at  the  conclusion  that  this  is  not  the  descrip- 

i  ^^n  of  money  which  the  plaintiffs  have  a  right  to 

I  ^^mandi  and  the  delbndants  are  bound  to  pay,  accord- 

m  ^g  to  the  terms  of  the  lease.    lu  my  opinion  the 
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1864.      defendants  are  bound  to  pay  the  rent  in  metallic  dollf 

NOTA  socmA  and  cents  of  United  States  currency,  or  in  other  men 

coxPAMT.     being  of  the  value  of  such  metallic  dollars  and  can 

AjnBMCAu    and,  therefore,  I  am  of  opinion  that  the  tender  mai 

coxpANT.     to  the  plaintifts  in  treasury  notes  of  the  Vhiied  Sta 

was  not  a  sufficient  tender,  and  that  the  plaintifi  a 

entitled  to  have  judgment  for  such  amount  as  may  ] 

found  to  be  due,  calculated  according  to  the  value 

the  money  in  which  I  think  the  rent  and  taxes  ongl 

to  be  paid. 

WiLKiNS  J.  When  this  contract  was  made,  "  do 
"  lars  '*  was  a  legalized  denomination  of  the  currenc 
of  Nova  Scotia,  and  accordingly  the  rent  is  reserve 
payable  in  dollars.  In  a  subsequent  part  of  the  leasi 
however,  which  defines  the  miedium  of  paymen 
different  language  is  used.  The  phraseology  adopts 
in  this  last  respect  is,  <'  Such  payment  shaU  be  mad 
"  in  dollars  and  cents  of  United  States  cwrreney''  Z 
was  contended  by  the  plaintiffs'  counsel,  that  tb 
effect  of  this  was  to  give  the  plaintiffs  a  right  i 
demand  from  the  defendants  metallic  dollars  and  centi 
That  argument,  however,  cannot  be  sustained.  V 
must  construe  the  language,  "dollars  and  cents, 
occurring  in  the  passage  of  the  lease  in  question  in  i^ 
relation  to  United  States  currency,  as  we  should  ha^ 
to  construe  it  in  regard  to  Nova  Scotia  currency,  if  tb- 
qualifying  words  had  not  been  adopted.  Let  VM 
enquire,  then,  what  would  be  the  necessary  judici^ 
construction  of  this  instrument  if  the  qualifyioi 
language  had  been  omitted,  and  the  contract  wer^ 
us  in  that  case  it  would  be,  a  strictly  internal  o 
domestic  one. 

In  interpreting  such  a  contract  wo  should  unque^* 
tionably  hold  that  the  phrase  "dollars  and  cents"  dL 
not,  either  in  a  strict  sense,  or  in  a  familiar  one,  impo^ 
^'coined  money*'  or  "metallic  dollars  and  cents. 
The  immediate  and  instinctive  understanding  of  it,^ 
interpreted  by  men  of  every  degree  of  intelligence  i 
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and  borrowinff,  would  be  that  its  meaning  was  identi-  nova  sootia 
cal  ^tb  that  which  the  words  "lawful  currency  of  the     comfamt 
Province  of  Nova  Scotia''  would  have  conveyed  had 
they  been  substituted. 

The  president  of  a  banking  company  established  in 
this  city,  the    most    enlightened  merchant,   or  the 
pettiest  trader  doing  business  in  it,  would  alike  inter- 
pret the  language  of  a  contract  made  in  Halifax  on 
the  first  day  of  January,  1864,  whereby  his  debtor 
stipulated  to  pay  him  a  hundred  dollars  on  demand,  as 
giving  him  no  right  to  demand  one  hundred  dollars 
of  that  particular  metallic  coin  which  is  denominated 
^  dollar,  but  he  would  acknowledge  that  the  stipula- 
fion  was  performed  by  payment  of  twenty  British 
■o^vereigns,  or  by  a  payment  in  paper  money,  if  our 
^^gislatare  had  made  it  a  legal  tender  for  payment 
^^  all  debts.    His  business  instincts  would  at  once 
'^^<5gwt  to  him  that  "dollars  and  cents  "  was  synony- 
53118  with  "legal  currency."    He  would  not,  in  the 
put,  feel  himself  obliged  to  accept  paper  money, 
cause  he  knows  that  there  is  none  such  in  circulation 
**^    this  Province,  which  is  made  a  legal  tender  for  all 
P^^vposeSy  and   which   would,  therefore,  constitute   a 
^*^«dium  of  compulsory  payment  of  the  particular 

*Thus,  then,  as  "  dollars  and  cents"  is,  and  at  the  time 
^^  the  making  of  this  contract,  and  when  the  sums 
b^^^nie  €ue,  was,  in  the  United  StcUes  as  in  Nova  Scotia, 
*t^^  legalized  denomination  of  moneys  of  account  or  of 
^lie  currency"  of  either  country,  and  as  our  inquiry  is 
y.^*  the  special  case  directed  to  a  state  of  things  exist- 
^^^  in  the  United  States  of  America  in  November ,  1662^ 
*^^d  Mo}/.  1863,  that  inquiry  is  reduced  to  the  mere 
l^^^stion,  "Were  these  particular  notes  of  the  United 


n 
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•Stoto  Treasury,  in  which  the  tenders  by  the  defend^ 
^nts  were  made,  at  the  times  when  such  were  made,. 
*  the  legal  currency*  or  a  constituent  part  of  *  the  legal 
Ourrency'  of  the  United  States  of  America  in  the  seiTsc 
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1864.       ''  of  the  contracting  parties  ?  ''    To  interpret  this 
Nova  Scotia  tract  according  to  their  intentions  we  must  adopt 
Company     well-known  rule,  and  regard  the  sarrounding  circ 
AMxmcAN    stances  at  the  time  when  the  contract  was  ent< 

TUiBQRAPII 

CoMPAm-.      into. 

The  then  "legal  currency"  of  the  UnUed  States 
coined  dollars  and  cents,  or  their  equivalent  in  01 
coins,  recognised  and  legalized  by  Congress,  am 
that  time  paper  money  was  not  in  any  form  a  port 
of  that  legal  currency :  it  was  not  then  a  legal  ten 
within  the  Union.  Such  coined  money  was  then 
only  legal  tender  throughout  the  United  States  in  p 
ment  of  all  debts  or  duties,  public  or  private,  uM 
any  qualification  or  Uniitation  whxUsoecer. 

The  immediate  subject  of  contemplation,  therefo 

at  the  time  o^  making  this  contract,  in  the  minds 

the  contractors,  must  have  been  an  agreed  medium 

payment  of  the  accruing  rents,  which,  as  an  inst 

ment  of  exchange  and  commerce  in  any  and  eve 

relation  of  business  in  the   United  States  of  Ameru 

would  be  as  available  in  that  country  for  every  tradi 

purpose,  at  the  times  appointed  for  the  payment 

the  rents,  &c.,  as  "dollars  and  cents  of  UkUedSta 

currency,**  the  existing  legal  currency  at  the  time 

the  contract,  at  that  time  practically  was  for  every  coi 

mercial  purpose  within  and  throughout  the  Union. 

The  parties,  moreover,  must  be  reasonably  taken 

have  contemplated  a  medium  of  payment  which  won 

be  so  available  in  every  Nova  Scotian  hand  iMto  whi 

it  might  pass,  for  purposes  of  business  or  money  ( 

changes,  in  any  relation  of  commerce  in  the  Uni 

States^  after  payment  therein  should  be  actually  ma 

in  Halifax  as  stipulated. 

In  my  judgment  the  medium  so  contemplal 
would  have  been,  in  legal  effect,  subject  to  a 
changes,  for  better  or  for  worse,  which  might  af 
the  contract  be  operated  on  it  by  the  authorized  c< 
stitutional  legislation  of  Congress;  and  assuming  si 
legislation,  I  have  no  doubt  that  if  the  treasury  no 
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tendered  had  been  made  in  an  unlimited  sense  *'  legal      1864. 
correney  "  throughout  the  Union,  they  would  have  nova  scoria 
been  made,  for  the  purposes  of  this  contract,  dollars     compaut 
and  cents  of  the   United  States  currency.  tblSS£S?« 

At  the  same  time,  I  think  that  it  cannot  be  reason-     <^^^^* 
ably  held  to  have  been  contemplated  by  the  parties, 
tliat  the  lessors  bound  themselves  to  receive,  in  satis- 
fiEtction  for  the  accruing  rents,  any  medium  of  payment 
that  would  be  only  in  a  qualified,  and  not  in  an  abso- 
late  sense,  a  portion  of  the  lawful  currency  of  the 
UnUtd  States  at  the  time  appointed  for  payment.    Kow 
the  greenback  issue  unquestionably  was  not,  in  an 
unlimited  and  unqualified  sense,  such  currency.    This 
view  may  be  thus  illustrated  by  reference  to  the  actual 
relations  of  one  of  these  contracting  parties  —  the 
iMBors — to  the  appointed  medium  of  payment,  at  the 
^loie  oj  the  lease.    Adverting  to  the  nature  of  the  legal 
<^iUTency  of  the  United  States  at  that  time,  it  is  clear 
^^^Bi  a  Nova  Scotian  receiving  it  in  HalifaXy  in  payment 
^f  a  debt  due  to  him  by  a  New  York  merchant,  could 
"^  the  exercise  of  commercial  transactions  with  that 
city,  which  are  in  fact  of  frequent  occurrence,  pay  his 
duties  on  his  import  of  goods  into  the  United  States^ 
^    that  which  was,  at  the  time  of  the  making  of 
^ia  contract,  dollars  and  cents  of  the  Uniied  States 

^e  would  have  received  at  Halifax  the  metallic  coins 
^'^^n  legalized,  or  something  which  gave  him  a  right 
^  <eceiy«  them  in  the  United  States^  and  with  what  he 
l^^eived  he  could  pay  such  duties  at  the  custom  house 
'*^  ^e  city  of  New  York.  And  surely ^  it  teas  dollars  and 
^^^^4s  of  IMied  Slates  currency  ^  tliat  formed^  and  would  form 
^^^ticaUyf  a  medium  of  commerce  as  unqualified  and  wdl- 
^••^fed  as  that  which  I  have  described^  ichich  was  really  in 
f'^^^^emplaiion  of  both  these  contracting  partie9  when  this 
loas  executed. 
^tj  however,  we  subject  to  this  test  the  question 
^^It^initted,  what  do  we  find  as  a  necessary  consequence 
upholding  the    contention  of  these  defendants^ 
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1864.      namely,  "that  they  made  a  legal  tender  in  the  treasur-  mL. 


KovA  sconx  notes  in  question  ?  "    We  find,  as  the  effect  of  an 

Tblbobapii 

provision  in  the  Act  of  Congress,  that  in  Novemba^^n 
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1862,  and  Mat/j  1863,  the  times  of  payment,  th 
plaintiffs  could  not,  neither  could  those  to  whom  th 
might  have  transferred  these  notes  (had  the  plainti 
accepted  them),  have  made  them  so  available  for  all  t: 
purposes  to  which  the  metallic  coins  or  their  equiv 
lents  could  have  been  made  subservient  at  the  time 
this  contract,  and  that  consequence  results  from 
legislation  of  Congress  so  special  that  it  affects  wxMrMC 
and  not  all  even  of  the  citizens  of  the  Union. 

The  merchant,  for  instance,  who  has  to  find  gold 
payment  of  duties  on  importation  of  goods  at 
custom  house,  is  placed  on  a  different  footing  {t(P 
that  on  which  the  merchant's  customer  stands,  who 
pay  a  debt  that  he  owes  to  the  merchant  with  tto© 
greenback  issue. 

These  views  would,  I  think,  derive  support  from  tl3C 
following  consideration,  though  in  reality  it  is  involv^*^ 
in  them. 

This  Act  of  Congress  has  not  superseded  or  tt^"*' 
nulled  the  previously  existing  metallic  currency  \>S 
the  substitution  of  a  currency  of  a  different  nature;  \xt^^ 
it  has  merely  superadded  a  paper  currency  which    5^ 
has  made  in  common  with  the  precious  metals  a  leg^^* 
tender,  sxih  modoj  for  the  payment  of  debts  within  it»-^ 
Union.    This,  too,  has  been  done  avowedly  as  matt^^ 
of   special  and  anomalous  legislation,  to  \neet  tl»^ 
exigencies  of  a  crisis  in  the  affairs  of  a  great  natio^^* 
which  its  statesmen  and  legislators  did  not  foresee  nd^  ^ 
nnticipate  at  the  time  when  this  particular  lease 
executed,  and  which,  therefore,  tve  cannot  suppose 
have  been  contemplated  as  a  future  contingency  ^^ 
the  parties  to  that  instrument.   T?hey,  as  I  have  ahead, 
said,  must  be  taken^  nevertheless,  to  have  foresee 
and  contemplated  the  possible  contingency  (whic 
fortunately  for  these  plaintifts  has  not  happened)  o,  ^- 
there  being,  at  the  times  named  for  payment^  a  dif^^ 
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currency,  legally  substituted  for  that  which  was      1864. 
fol  currency  when  the  contract  was  entered  into.    In  ^S^.®^'^^^"^ 
Bspect  "that  there  has  been  in  this  case  insti-  •  compakt 

by  Congress  a  mere  subsidiary,  and  not  a  sub-   f^^^m' 
3d  currency,**  the  case  is  not  governed  by  a  class    company. 
11-known  authorities  that  would,  otherwise,  have 
ed  and  regulated  the  question  under  considera- 

Those  to  which  I  more  particularly  refer  arc 
V.  MarsteUeTy  2  Cranch  10  ;  Denmon  v.  Executors 
wfnony  1  Wash.  (Virg.)  Rep.  26  ;  Pong  v.  Lindsay 
Dyer  82,  A. ;  and  a  case  reported  in  Davies,  p.  28. 
the  judicial  construction  of  contracts  in  the 
&  of  the  Union,  these  distinctions  would  of 
e  have  no  weight,  because  in  that  country  an 
8S  provision  of  this  Act  of  Congress  precludes 
reditor — a  subject  of  the  law — from  demanding 
ent  of  the  debt  due  him  in  a  metallic  currency, 
it  is  a  legal  tender  to  him  for  a  debt  due  him 
the  United  States,'*  is,  however,  one  question, 
at  is  such  in  our  Courts,  and  in  reference  to  a 
tract  made  here,  and  to  be  performed  here,  by 
ment  in  dollars  and  cents  of  United  States  cur- 
3y,"  is,  1  apprehend,  another  and  a  very  diflferent 
ion.  I  have  considered  it  judicially  according  to 
Bst  of  my  abilities.  In  doing  so,  it  afibrds  me 
.  pleasure  to  reflect  that  I  am  not  called  on  to 
88  an  opinion  on  the  difficult  and  delicate  point 
I  constitutionality  of  the  Act  of  Congress,  respecting 
1  a  grave  question  has  been  raised  in  Courts  of 
Tniied  States,  whose  enlightened  decisions  we  have 
ad  to  respect. 

B  conclusion  at  which  I  have  arrived  is,  that  the 
tendered  by  these  defendants  were  not  "  dollars 

cents  of  United  States  currency  '*  in  the  sense  in 
i  that  phrase  is  used  in  the  lease  before  us :  in 

words,  that  they  were  not,  at  the  time  of  the 
r,  "  the  legal  currency  of  the  United  States  of 
ftioOy"  for  the  purpose  of  forming  a  medium  of 
RMace  of  the  covenant  to  pay  the  rents,  &c.y 
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1864.  ^  reserved  in  the  document  set  forth  in  the  special 

NOTA    Scotia  submitted. 

TELEGKAPH  T     J                   J.  !•             1     • 

COMPANY  Judgment  for  plam 

AMERICAN  Attorney  for  plaintiffs,  C.  Twilling^  Q.  C. 

COMPANY.  Attorney  for  defendants,  H.  Blanchard,  Q.  C. 


Afay  7.  OliANGE  et  al.  versus  McKAY. 

Moral  n«cc68i.  "Q  EPLE VIN  for  a  vessel,  tried  at  Baddeck  in  Octoix 

to  jusuiy^  r  Xi;  1862,  before  Dodd  J.,  and  verdict  for  defendants.    '^^ 

master  in  sell-     ^^  ^^iQ  material  facts,  and  the  charge  of  the  learue  -a^^d 

ing  a  8hlp-  '      .  ° 

wrecked  ves-  Judge,  Sufficiently  appear  in  the  judgments. 

utcil^e^#?8uch  -^  ^^^®  '^^^  having  been  granted  for  a  new  trial,  S^^^ 
noceesity  is  a  ^as  argucd  in  Mickcelmos  Term  last,  by  the  Atiame^^^ 
facTfoTthe  General  and  Solicitor  General  for  the  plaintifis,  and  ^  '^' 
jury.  \Y^  Ritchie,  Q.  C,  for  defendant. 

It  is  not  ab-  1^7 

soiuteiy  neces-      The  Court  uow  gavc  judgment. 

sary  in  such  a 

case  tliat  there  ^ 

should  be  a         YouNG  C.  J.    This  is  an  action  of  replevin  for  the^^^ 

vessS^ before*  schooucr  Mary,  of  the  burthen  of  twenty-one  tons,    ^_ 

the  sale,  nor  claimed  by  the  plaintiffs  as  registered  owners,  and  by 

siiouidbeby    the  defendant  as  purchaser  at  a  sale  made  by  the 

aucuon,uiough  Piaster,  and  alleged  to  have  been  a  sale  of  neceasity. 

they  can  be    At  the  trial,  wliich  was  had  before  my  brother  Dodd 

Seni^dp^*  at  Baddeck,  and  a  verdict  found  for  the  defendanti 

per  steps.       the  plaintiffs  produced  the  certificate  of  registry  dated 

sw^^ed""  11th  J^y.  1859,  from  which  it  appeared  that  Edward 

▼essei  can  be  Qrarge,  one  of  the  plaintiffs,  owned  two  8ixty*-foiirth 

without  bill  of  parts,  and  that  the  other  sixty-two  were  owned  by 

'^^'  James  Robin,  Clemerd  Hcnnessy,  the  heiresses  of  JEUzabeA 

Robin,  Isaac  H.  Gossett,  John  I/me,  and  John  Robm^ 

co-partners  carrying  on  trade  under  the  firm  of  PAtZ^ 

Robin  ^-  Co.    Of  these  persons,  at  least  eight  in  all, 

and  it  may  be  more  than  eight,  three  onlj,  Edward 

Orange,  James  Robin,  and  John  Ltane,  sued  a«  plaintiffs, 

and  no  account  was  given  of  any  change  of  property 
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or   succesBioiiy  nor  is  any  indorsed  on  the  certificate.      1864. 


TJbc  Attorn^  Cfeneral  suggested  that  the  plaintiffs  may  oramob  et  ai. 

lia^e  been  survivors  or  vendees  from  the  others;  but      mckat. 

tbere  is  no  rule  authorizing  such  a  presumption  with- 

onl:  some  proof  to  sustain  it,  and  on  the  facts  as  they 

stctnd,  if  the  plaintiffs  had  obtained  a  verdict,  I  am  at 

a  loss  to  know  on  what  principle  we  could  have  given 

tfaiem  judgment.    "Whether  the  registered  owners  are 

to    be  accounted  tenants  in  common  or  joint  tenants, 

it    is  the  rule  in  replevin  that  all  of  them  may  and 

slxoold  join   in  the  action  (1  ChiUi/  o?i  Pleadingy  183, 

BziMefs  Nisi  Prius  53).    The  7th  section  of  our  Pro- 

viiKual  Act  of  1861,  extends  the  38th  section  of  the 

iVoc&e  Act  to  all  actions,  including,  therefore,  re- 

pleTin ;  but  these  sections  were  not  acted  on,  and  the 

nilc  that  in  an  action  ex  delicto  the  omission  of  a  per- 

*o^  who  ought  to  be  joined  as  plaintiff'  is  only  ground 

^f   plea  in  abatement,  and  is  no  variance,  does  not 

extend,  as  I  take  it,  to  an  action  of  replevin.    The 

defendant  pleaded  that  the  plaintiffs  are  not  entitled 

^  the  possession  or  property  of  said  schooner  Mary 

^i^d  appurtenances  as  alleged,  —  a  position  which,  as 

^^    uppears  to  me,  is  completely  established  by  the 

Pl^E^intifi*  own  evidence. 

^his  ground,  however,  was  taken  only  incidentally, 
•*  I  may  say,  at  the  argument,  as  was  also  another 
^l>jection  equally  fatal,  if  it  could  prevail,  and  that  i^, 
^^t  replevin  will  not  lie  in  a  case  like  this :  a  point 
^Hich  must  be  fully  and  deliberately  argued  before 
^^  are  called  upon  to  review  it. 

^Fhe  argument  turned  almost  wholly  on  the  right  of 
*^l^  exercised  by  the  master,  and  the  circumstances 
^ni^er  which  the  defendant  became  the  purchaser  of 
**^^  vessel  in  the  character  of  a  wreck.  The  cases  on 
^^s  head  are  numerous,  both  in  the  English  and 
^••Krilcon  books,  and  are  so  confused  or  conflictiig 
^%t  it  is  impossible  to  extract  from  them  any  certain 
^^le.  The  whole  subject  is  examined  at  large  and 
^ith  great   ability  in    Gordon  y.  ila^sachuseUs  Fire 

58 
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1864.      and  Marine  Insurance   Company ^  2  Pick.  249, 


obanok  et  ai.  it  is  well  remarked,  that  the  power  of  the  ma 

McKiT,      sell  —  a  power  which  has  so  often  been  abased  i 

Province  —  and  the  ground  on  which  it  rests,  ni 

extreme  necessity,  are  pregnant  with  nncertaii 

the  facts  which  create  it  will  vary  in  their  effecl 

minds  differently  constituted.    This  necessity,  a 

ing  to  Chief  Justice  Tindaly  in  one  of  the  ablest 

English  cases,  though  it  is  only  a  nisi  prius  de< 

that  of  Somes  v.  SugruCj  4  Car.  &  Payne,  276,  ia 

be  confined,  or  so  strictly  taken  as  it  is  in  its  ore 

acceptation.    There  can  in  such  a  case  be  nei 

legal  necessity  nor  a  physical  necessity,  and  the 

it  must  mean  a  moral  necessity ;  and  the  qu 

will  be,  whether  the  circumstances  were  such 

person  of  prudent  and  sound  mind  could  ha^ 

doubt  as  to  the  course  he  ought  to  pursue. 

cases  cited  in  Parsons'  Mercantile  Law^  876,  ap 

stricter  rufe,  and  speak  of  an  imperious  and 

ruling  necessity ;   but  I  have  met  with  no  ca 

which  the  rule  is  laid  down  more  favorably  fc 

ship-owner  than  in  the  present  in  my  brother's  el 

lie  told  the  jury  that  if  the  sale  were  a  condii 

one,  subject  to  the  approval   of  the  owners,  a 

master  and  other  witnesses  for  the  plaintiffs  alle| 

an  idea  which  the  defendant's  letter  of  11th  Ck 

1859,  rather  sustains — then  the  plaintiffs  were  en 

to  a  verdict ;  but  if  the  jury  believed  it  was  a  po 

sale,  as  the  defendant  himself  testified,  then 

inquiry  should  be  as  to  the  necessity  of  such  sak 

they  were  told  that  it  must  be  an  extreme  necei 

that  it  was  the  duty  of  the  master  to  commui 

with  his  owners  by  telegraph  or  otherwise,  if  he  < 

do  so  without  greatly  enhancing  the  risk  before  he« 

legally  sell,  and  that  he  must  act  honestly  and  ft 

benefit  of  all  concerned,  and  without  collusion 

the   purchaser.      With  these  instructions,  the 

found  for  the  defendant,  and  we  are  urged  to  set 

the  verdict  upon  various  grounds,  some  of  whi< 
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it  'wafl  said,  were  conclusive,  and  others  addressed  to      1864. 

our  discretion.     On  the  first  head,  it  was  objected  orange  et  «i. 

that  there  was  no  survey,  no  auction,  and  no  bill  of     mckat. 

sale.    If  either  of  these  be  indispensable,  it  is  clear 

tliatthe  sale  to  the  defendant  was  bad.    Now,  although 

it  survey  is  usual,  and  is  a  proper  precaution,  when  it 

dcMs  not  degenerate  into  a  form  or  something  worse, 

aone  of  the  cases  have  decided  that  it  must  be  held, 

ancl  I  doubt   if,    in   the    position   of    this    vessel, 

survey  could  have   been  had  that  would  have 

m  worth  the  paper  it  was  written  on.     The  same 

will  apply  to  a  sale  by  auction  where  there 

no  one  to  bid ;  no  one  at  least  but  the  defendant 

LO  had  anything  to  pay.   Under  these  circumstances, 

sxia.  auction  would  havo  produced  no  real  competition, 

sva.^  the  law  does  not  absolutely  require  it,  though  where 

it   is  practicable,  it  ought  never  to  be  omitted.    As  to 

tlx^!i  want  of  a  bill  of  sale,  we  must  distinguish  between 

tt^^j  transference  of  a  registered  vessel  by  the  owner, 

'^lijch  must  be  in  writing,  and  under  the  statute  must 

be  under  seal ;  and  the  conveyance  of  a  wrecked 

L  J  by  the  master,  which,  however  formal,  is  not  a 

i^'Qniment  of  title,  but  takes  efiect  only  under  the 

^"^  merchant.    The  main  use  of  it  is  to  induce  the 

^'xifvemment  to  grant  a  registry  to  the  purchaser,  and 

^    the  sale  is  bona  JidCj  and  justified  by  necessity,  I 

^  not  see  that  a  bill  of  sale  by  the  master  is  a  whit 

^tter  than  a  bill  of  parcels.    In  the  case  even  of  a 

P^xfect  ship,  it  is  laid  down  by  Kent  (3  Com.,  10  ed.,  191) 

^^^t  a  sale  and  delivery,  without  any  bill  of  sale, 

'^^ting,  or  instrument,  will  be  good  at  law  as  between 

^^  parties ;  and  though  the  rule  of  the  Admiralty 

'^d  the  law  maritime  is  difierent  as  it  is  expressed  by 

^Ord   Siowellj  5  JRob.  155,  and  by  Judge  Story  in  4 

:$m  172,  the  Supreme  Court  of  Massachusetts  in  the 

of  Bixby  y,  Franklin  Insurance  Company ,  8  Pick. 

^»  thought  that  the  common  law  did  not  require  a 

^^^tten  transfer,  and  that  a  bargain,  a  consideration; 
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1864.      paid,  and  a  delivery  will  pass  the  property  from 


orakos  ct  ai.  to  another  in  a  ship  or  vessel. 

McKay.  None  of  the  three  requisites,  then,  that  were  u: 

being  indispensable  to  the  sale,  we  are  thrown  1 
upon  the  evidence  and  the. effect  of  the  verdict. 
my  own  part  I  would  have  been  content  with  a  vei 
either  way.    It  depended  very  much,  if  not  altogel 
upon  the  degree  of  credit  to  be  given  to  the 
nesses,  and  it  is  plain  that  the  jury  preferred 
testimony  of  the  defendant  and  his  workmen  to 
of  the  Frenchmen.    It  is  probable,  too,  that  the 
had  local  knowledge  of  the  exposed  and  dange 
spot  on  which  the  schooner  was  stranded,  and 
certainly  a  striking  fact  that  three  other  vessels, 
of  which  belonged  to  the  defendant,  went  on  shoi 
the  same  bay  and  in  the  same  gale  with  the  Jt 
and  that  none  of  them  were  saved.      This  hi 
direct  bearing  on  the  question  of  necessily,  and  m 
be  thought  by  the  jury  to  excuse  or  justify  the  i 
which  under  other  circumstances  and  for  so  sma 
figure,  they  might  have  refused  to  sanction, 
must  not  forget,  too,  that  the  Judge  who  has  hin 
a  knowledge  of  the  locus  approves  of  the  verdiqt, 
that  in  all  the  cases  the  question  of  necessity  is  st 
as  a  question  of  fact  to  be  determined  by  the  jury 
is  so  laid  down  in  2  PhU.  296,  in  3  Brod.  ^  Bing. 
and  in  6  Mees.  ^*  Wels.  138.     Great  stress  also  is  law 
the  verdict  in  the  case  I  have  already  cited  from  2  JF 
and  in  the  case  of  Hunter  v.  Parker^  7  Mees.  &  'W 
322,  where  all  the  authorities  are  reviewed ;  anc 
the  whole  I  am  of  opinion  that  the  verdict  in 
case  ought  not  to  be  disturbed,  and  that  the  rule 
a  new  trial  must  be  discharged. 

DoDD  J.*  This  was  an  action  of  replevin  t 
before  me  at  Baddeck  in  October^  1862,  and  a 
explaining  to  the  jury  the  nature  of  the  law  as  ap 

*Bliss  J.,  not  baTing  been  present  at  the  alignment,  gave  no  opinion. 
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cable  to  the  case,  I  left  the  facts  with  them,  and  they      1^^^- 
foand  the  verdict  for  the  •defendant.    At  the  argu-  OBAKo«etai. 
ment  of  the  cause,  the  law  as  laid  down  by  me  to  the      mokay. 
jury  was  not  so  much  impugned  by  the  counsel  for 
the    plaintifl^,  as  the  grounds  of  a  new  trial,  as  that 
tho  Terdict  was  against  the  weight  of  evidence.    The 
evidence  was  certainly  conflicting,  but  it  was  the  pro- 
vince of  the  jury  to  decide  upon  it,  and  unless  it  was 
clear  that  it  largely  preponderated  in  favor  of  the 

plaintiffi,  I  think  we  ought  not  to  disturb  the  verdict ; 

and  I  agree  with  my  brother  Judges,  that  this  is  not  a 

cftse    to  send  to  a  second  trial.    The  rule  should, 

therefore,  be  (discharged. 

DxsBakres  J.    It  is  a  principle  clearly  established 

that  wherever  there  exists  an  imperative  and  urgent 

i^ecessity  for  the  sale  of  a  ship,  arising  from  actual 

And  impending  peril  in  which  the  ship  is  exposed,  the 

maater,  who  has  no  authority  under  other  circum- 

^tMacee,  may  in  that  case  sell  for  the  benefit  of  all 

coneemed.     In  this  case  the  learned  Judge  before 

^h.om  it  was  tried  properly  instructed  the  jury  that 

lu  order  to  make  the  sale  of  the  shallop  Mary  valid, 

*hore  must  have  existed  an  extreme  necessity  in  order 

^  jtiBtify  the  master  in  making  such  sale ;  that  they 

^^i«t  be  satisfied  that  the  master  had  acted  honestly 

^'^d  for  the  benefit  of  all  concerned,  and  if  there  was  any 

^^llusion  between  him  and  the  purchaser,  although  a 

'"^eessity  for  sale  did  exist,  the  sale  would  be  void, 

**^tif  they  thought  the  owners,  if  present  on  the  spot 

*^^  Qninsared,  would,  in  the  exercise  of  their  discre-^ 

^^^n,  have  themselves  sold  the  vessel,  the  sale  by  the 

^^^8ter  was  binding  upon  them.    Now  the  jury  under 

?^^8e  instnictions  having  found  a  verdict  for  the  de- 

^^dant,  we  have  only  to  inquire  whether  upon  the 

!!i^^te  of  fiacts  detailed   in  the  report  they  were   at 

"r^^rty  to  find  such  a  verdict.    We  have  it  in  evidence 

^^Lat  ttie  shallop  Mary^  when  on  the  northern  coast  of 

Breton^  in  October*  1859,  met  a  heavy  gale  of  wind. 
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1864.      in  which  her  sails  were  split  and  otherwise  injured  E^d. 


orahob  et  a].  She  anchored  about  three-quarters  of  a  mile  from  c^       a 
McKAT.     lee  shore  on   the  8th  October^  and  finding  she  waau^su 
dragging  towards  a  cliff  the  cable  was  cut,  and  th^»  -fle 
vessel  ran  on  shore  at  high  water  at  a  place  calle£^  <I 
White  Pointy  in  Aspey  Bay.    On  examining  the  YeBselT  ^sl 
after  she  was  stranded,  it  was  discovered  that  three  oi^  ^f 
four  of  her  planks  were  smashed,  and  that  she  hac^^^ 
received  other  injuries. 

The  sea  it  appears  was  heavier  on  M(mday^  l^^Sm:3b 
October y  than  on  the  previous  Saturday  when  she 
on  shore.      On  that  day  she  was  full  of  water,  air< 
rolled  and  labored  on  the  shore  more  than  before. 
The  defendant  swears  that  the  captain  and  crew  could 
not  have  saved  the  vessel,  and  that  when  he  purchased 
her  for  the  small  sum  of  seven  pounds  ten  shillingB,  he 
did  not  think  he  could  save  her,  but  expected  he  would 
make  his  money  out  of  her  materials.     With  such 
facts  as  these  before  them,  showing  the  perilous  con- 
dition of  the  vessel  at  the  time,  and  the  improbability 
of  saving  her  from  destruction,  I  am  not  prepared  to        ^^ 
say  that  the  conclusion  to  which  the  jury  arrived         -* 
was  wrong.    Three  other  vessels  went  on  shore  in  ^ 

Aspey  Bay  during  the  same  gale,  one  belon^ng  to  the  ' 

defendant,  neither  of  which  were  saved,  a  fact  which  -^ 

goes  to  show  that  the  shallop  Mary  must  have  been  in 
an  exposed  and  extremely  perilous  situation,  and  that 
may  account  for  the  apparent  haste  of  the  master  in 
selling  the  vessel  without  calling  a  survey  njion  her, 
(as  is  usual  in  all  cases  wherever  it  can  be  done)  and 
without  public  notice.  Contrary  to  the  expectations 
of  the  defendant,  who  was  the  purchaser,  he  succeeded 
in  saving  the  vessel,  and  has  repaired  her  at  a  con- 
siderable expense ;  but  it  must  be  borne  in  mind  that 
the  master  had  not  the  same  appliances,  nor  the  same 
means  and  facilities  that  the  defendant  had,  and  it 
does  not  at  all  follow  that  because  the  defendant 
saved  the  vessel  the  master  could  have  done  so.  The 
question  is,  whether  there  was  at  the  time  a  moral 
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siecessity  to  sell  the  vessel,  and  whether  the  master,      1864. 


in  the  perilous  condition  of  the  vessel  at  the  time,  and  oramob  et  ai. 
'fthe  circumstances  in  which  he  was  placed,  acted  in     mciut. 
^^ood  faith,  and  exercised  a  sound  discretion  in  selling 
lier.    The  jury  by  their  verdict  have  approved  and 
-sanctioned  the  act  of  the  master,  and  they  have  in 
€5ffect,  though  not  in  words,  declared  it  to  be  their 
opinion  that  if  the  owners  had  been  present  and  unin- 
s  ured,  they  would  probably  have  acted  as  the  master 
did.     There  can  be  no  ground  then  for  disturbing  the 
'Verdict,  and  therefore  I  agree  that  the  rule  for  a  new 
^rial  must  be  discharged. 

WiLKiNS  J.    After  carefully  weighing  the  evidence 

reported  in  the  light  of  the  authorities  that  must 

^ov^crn  this  case,  I  am  of  opinion  that  it  was  properly 

submitted  to  the  jury,  and  that  the  verdict  for  the 

do£<endant  ought  not  to  be  disturbed.    The  evidence 

not  produce  a  conviction  in  my  mind  that  the 

>ter  in  selling  the  vessel  in  question  was  not  under 

zxroral  necessity  to  sell.    The  honesty  of  purpose  of 

master  is  not  questioned.    In  view  of  all  the  cir- 

c  lui^stanceSy  I  cannot  say  that  he  did  not  exercise  a 

ftonnd  discretion  in  selling ;  nor  am  I  sure  that  the 

o^^v-ners,  if  personally  present,  would  not  have  deemed 

i't  for  their  interest  to  sell.    It  is  true,  the  master  sold 

ft>r     an  inconsiderable  sum ;  but  if  the  chances  of 

the   vessel   were   desperate,    and    we    must 

me  that  they  were,  then  it  was  his  duty,  instead 

^^     «u;rificing  anything   in   an   attempt  to  save,  to 

^ba^don,  and  get  for  his  owners  what  he  could,  how- 

®^^ir  small  in  amount. 

Rule  discharged, 
-^-ttomey  for  plaintiffs,  Solicitor  General. 
TOey  for  defendant,  A.  Halliburton, 
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May  7.  HILL  VERSUS  ARCHBOLD. 

Where  a  ver-  fTHROVER  for  a  vessel.  Pleas,  sale  by  Sherift*  undoi 
on  thegronnd  X  judgment  and  execution  against  Charles  W.  Him 
of  flraud,  but    ^^  ^y^^  g^j^.  ^f  ^^  j,^^  defendant,  and  a  purchase  froa 

UiOTe  wai  no  ^  *  * 

plea  of  flraud  the  Sheriff  by  the  present  defendant;  and  denial  m 

on  the  record,  xi.  ■  j 

^e  Court  set  *"®  seizuFC  and  conversion. 

the  verdict  At  the  trial  before  Dodd  J.  at  Baddecky  in  October 

Unless  fraud  1862,  it  appeared  that  plaintiff  claimed  under  a  bill  ^ 

^eSS^'^no  ®^'^'  ^^*^^  ^*^^  ^^^'  ^^^^'  ^^^^  ^^^^  brother  CAorC- 
ovidence  can  TV.  Hilly  the  then  registered  owner,  who  was  at  tti 
be  given  of  it.  ^j^^  largely  indebted  to  the  defendant,  and  on  tti 

jail  limits  at  his  suit.     The  defendant's  bill  of  sa  1 
from  the  Sheriff  was  dated  31st  Jw(y,  1861. 

The  learned  Judge  told  the  jury  that  the  right  « 
the  plaintiff  to  recover  depended  upon  the  honesty  ^ 
the  transaction   between  himself   and  his    broths 
Charles  W.  Hillj  in  the  sale  of  the  vessel ;  that  if  the 
thought  that  the  plaintiff  had  in  any  manner  lev: 
himself  to  his  brother  to  defraud  the  defendant  of 
just  debt,  and  that  the  sale  of  the  vessel  was  not 
fair  bona  Jide  transaction  between  them,  their  verdic 
should  be  for  defendant. 

The  jury  found  for  the  defendant,  and  a  rule  me 
having  been  granted  for  a  new  trial,  it  was  argued  ie 
Mickoelmas  Term  last  by  the  Attorney  General  and 
C.  F.  Harrington^  Q.  C,  for  plaintiff,  and  the  So&nUm 
General  and  /.  W.  RUchkj  Q.  C,  for  the  defendant 

All  the  material  facts  are  fully  set  out  in  the  judg- 
ment  of  his  Lordship  the  Chief  Justice. 

The  Court  now  gave  judgment. 

Young  C.  J.  This  is  an  action  of  trover  for  th< 
schooner  Marioa  and  her  appurtenances,  boats,  &c. 
claimed  by  the  plaintiff  under  a  bill  of  sale  in  th< 
usual  form,  from  his  brother,  Charles  W.  HiUj  th< 
registered  owner,  dated  24th  Mai/j  1860,  and  by  tin 
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defendant,  under  a  bill  of  sale  from  the  Sheriff  of      1864. 


Gipe  Breton^  dated  Slst  Juli/y  1861,  and  founded  on       hiix 
the  judgment  and  execution  set  out  in  his  principal    abchboid. 
plea. 

The  other  pleas  are  merely  the  usual  denials  of  the 
seizore  and  conversion,  which  were  fully  proved ;  the 
vessel  having  remained  in  the  plaintiff's  possession 
for  more  than  a  year  after  his  purchase,  and  having 
been  sold  in  the  face  of  his  prohibition,  and  on  a  bond 
of  indemnity.    The  sale  by  Charles  W.  SiU  was  had 
vhile  the  vessel  was  at  sea,  and  while  he  was  on  the 
limits  under  arrest  by  the  now  defendant  for  supplies 
fomished  to  this  same  vessel ;  and  the  suspicious  cir- 
cumstances attending  that  sale,  and  tainting,  or  sup- 
posed to  taint,  the  title  of  the  plaintiff,  formed  the 
nuttu  subject  of  inquiry  at  the  trial,  and  entered 
Iwgely  into  the  argument  before  us.    But  the  objec- 
tion I  then  stated  remains  in  full  force.    On  what 
principle,  looking  to  our  own  decisions,  independently 
<^f  the  English  cases,  could  this  evidence  have  been 
received,  if  objected  to;   and  how  is  it  to  operate 
'Siuxist  the  plaintiff  now,  clothed  as  he  unquestionably 
^aa  with  the  legal  title,  and  in  the  actual  possession 
^^  the  ship,  as  the  apparent  owner,  without  a  plea  of 
^^xid.    This  is  by  no  means  so  strong  a  case  as  that 
^^    Newell  V.  Orowdl,  decided  in  December^  1862,  and 
^^^ch  I  refer  to  now  that  I  may  not  be  under  the 
'^^^cessity  of  repeating  myself. 

TThe  learned  Chief  Justice  here  read  from  his  judg- 
^  ^nt  in  the  latter  case,  as  follows : 
f  ^*A  conversion,  then,  in  my  opinion  having  been 
^^hown,  we  are  brought  to  the  second  point  on  which 
would  remark  that  had  fraud  been  pleaded,  though 
lere  was  no  fraud  in  the  plaintiff's  dealing  with  the 
^^Murticular  goods  in  this  action,  I  would  have  been 
Strongly  tempted  to  allow  the  jury  to  inquire  into 
^%ihe  whole  transaction,  and,  if  they  found  the  plaintiff 
^^ffected  with  fraud  in  any  part  of  it,  to  have  found 
%heir  verdict  against  him.    But  in  the  face  of  the 

59 
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1864.      "  established  principle  in  this  Court,  which  fomiet/ 
Hill       "  one  of  the  foundations  of  our  judgment  in  the  case 
ABCHBOLD.    "  of  Dodge  v.  Turner ;  in  the  face,  too,  of  the  recent 
^'  legislative  enactment,  that  where  a  defendant  intends 
^<  to  set  up  fraud  as  a  defence  it  must  be  pleaded,  we 
'^  would  hardly  be  justified,  I  think,  in  holding  that 
^'  the  plaintiff  could  be  defeated  of  a  legal  right  by  a 
«'  charge  of  fraud,  of  which  he  had  no  notice  on  the 
**  record,  and  which  he  was  therefore  unprepared,  and 
*'^  was  not  bound  to  meet.     There  may  be  cases  v^ 
"  which  it  will  be  necessary  to  modify  this  rule  and  to 
"  permit  evidence  of  fraud  where  it  could  not  hftve 
''  been  pleaded.    It  is  enough  that -this  is  not  one  of 
*'  these  cases,  and  therefore  I  think  that  the  role  for  * 
*^  new  trial  should  be  discharged." 

On  this  single  ground,  though  it  was  but  slightilj 
urged  at  the  argument,  not  at  all,  indeed,  by  tb^ 
opening  counsel,  I  hold  it  impossible  to  sustain  tbi* 
verdict  for  the  defendant.  The  plaintiff  in  bi 
letters  disclaims  any  act  that  was  not  consista^ 
with  honest  and  upright  dealing,  and  appears  '^ 
be  more  desirous  even  of  guarding  his  reputati^^' 
than  of  saving  his  property.  The  jury  in  effi^^ 
have  found  that  his  transactions  with  this  vessel  aC 
with  his  brother  in  relation  thereto  were  frauds 
lent:  that  is,  they  have  found  an  issue  not  upon 
record,  and  of  which  the  rules  of  law  in  the  moth 
country,  and  still  more  emphatically  in  this  Coor^ 
and  the  plainest  principles  of  reason  require  that  d:'- 
most  ample  notice  and  opportunities  of  explanation 
should  be  afforded.  The  course  of  this  trial  offers  tb^ ' 
best  illustratioi^  of  the  practical  working  and  proprie't^; 
of  the  rule.  It  was  admitted  on  both  sides  that  iSt^ 
testimony  of  Mr.  C  F.  Harrington  was  indispensaV  1 
to  a  right  understanding  of  the  case  as  it  realX^. 
occurred.  The  plaintiff's  counsel  allege  that  they  iS- 
not  call  him  in  the  expectation  or  th$  hope  that  tl^- 
defendant  would,  and  the  defendant  did  not  call  hii::^ 
J^ecause  the  plaintiff  bad  not.     And  vluit  is  ih^ 
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reiolt?    Au  obscure  and  imperfect  view  of  the  real      1864. 

fiMSti,  a  groping  in  the  dark  after  what  should  be  made        uiu. 

M  dear  as  day.    Now,  with  a  plea  of  fraud  upon  the    arcubold. 

record,  the  plaintiff  would  never  have  ventured  to 

cloee  his  case  till  he  put  Mr.  Harrington  upon  the 

stand,  or  if  he  had,  that  itself  had  been  decisive. 

While  I  feel,  therefore,  from  the  trial  had  before  me 

it  Skfdn^y  in  June,  1861,  between  the  now  defendant 

ind  Charles  W.  HUl,  and  from  what  transpired  before 

08  last  term  in  the  argument  of  Slattery  v.  Archboldj 

thit  this  is  a  case  of  great  hardship  on  the  defendant, 

ind  in  which  the  right  may  possibly  be  with  him,  it 

would  be  wrong,  I  think,  to  sustain  this  verdict.    He 

AoQld  have  the  opportunity  of  amending  his  pleas, 

ttid  it  will  be  competent  for  the  plaintiff,  if  he  can, 

opoa  a  second  trial,  to  acquit  himself  of  the  charge 

^  fraud,  and  show  to  the  satisfaction  of  a  jury  in  his 

^'Wii  county  that  his  purchase  from  his  brother,  under 

^ixmmstances  that  must  be  admitted  to  be  suspicious, 

^^^  fiur  and  honorable.    With  these  views^  I  am  of 

pinion  that  the  rule  for  a  new  trial  should  be  made 

•J^lute. 

XtesBAKBES  J."*"  I  do  not  think  there  is  any  sufficient 
^Vidence  in  this  case  to  warrant  a  finding  for  the 
^^iendant  on  the  ground  of  fraud  in  the  plaintiff,  or 
^^  fraud  and  collusion  as  between  him  and  Lorwayj 
^llo  parchased  the  vessel  in  question  at  public  auc- 
^^^Dy  and  Bubsequently  sold  her  to  the  plaintiff  at  a 
^^>f)fit  of  forty-five  pounds,  which  was  actually  paid  to 
*i^n  by  the  plaintiff.  Whether  the  conduct  of  Charles 
^^.  HSlj  the  former  owner  of  the  vessel,  and  at  whose 
^%taace  she  was  sold  at  public  auction,  is  entirely 
^"^^6  fiom  all  Buspicion  of  dishonesty,  in  respect  to  the 
^^It  which  he  at  the  time  owed  to  the  defendant,  is  a 
l^^^tter  upon  which  I  am  not  called  upon,  and  do  not 
^*^'tend  to  express  any  opinion  further  than  to  say  that 

^aifai  J.  gad  Dodd  J.  not  haying  been  present  during  the  whole  of  the  arga- 
C>V0Sooptaiiioii.  ^t 
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1864.  if  his  conduct  were  fraudulent  in  respect  of  that  d( 
Hill  and  his  dealings  with  the  defendant,  I  do  not  see  h 
ARCHBOLD.  it  could  aflfect  a  sale  or  transaction  as  between  Lan 
and  the  plaintiff.  But  the  main  ground  of  object 
to  the  verdict  is,  that  fraud  was  not  imputed  to 
plaintiff  by  the  pleadings,  and  therefore  it  was  n( 
subject  for  inquiry  by  the  jury.  Upon  that  groi 
alone  I  think  the  verdict  must  be  set  aside,  tha 
new  trial  may  be  had  upon  the  issues  joined  in 
cause. 

WiLKiNS  J.  It  is  impossible,  I  think,  to  read 
brother  Dodd's  report  of  this  case  without  entertain] 
strong  doubts  as  to  the  good  faith  of  the  transact 
of  sale  out  of  which  it  has  arisen,  and  which 
impeached  by  the  defendant,  and  negatived  by  1 
verdict  of  the  jury. 

Still,  I  consider  it  impossible  to  sustain  that  verd 
consistently  with  legal  principles. 

Assuming  that  plaintiff  had,  himself,  bought  at  1 
sale,  and  Lorway's  intermediate  acts  were  out  of  1 
question,  still  the  circumstances  would  only  foi 
grounds  —  very  strong  ones  indeed  —  of  suspicion 
fraud,  on  the  part  of  the  plaintiff,  towards  his  b; 
ther's  creditors, — towards  this  particular  creditor,  t 
defendant,  who  alone  appears  asserting  the  invalid 
of  the  sale. 

But,  taking  Loncay's  statement  to  be  true,  cand  U 
7iot  only  entirely  uncontradicied,  (but  in  material  poii 
confirmed  by  other  witnesses)  and  bearing  in  mil 
that  there  were  bidders  —  independent  bidders^  at  t 
sale,  that  the  defendant,  himself  j  bid  thereat,  that  t 
sale  was  duly  advertized,  that  Lorway  purchase 
being  the  highest  bidder^  and  that  he  transferred  by  co 
tract  to  the  plaintiff  for  forty-five  pounds,  which  SB 
was  actually  paid,  how  can  this  sale  be  impugned  1 
this  defendant  ? 

I  think  the  question  must,  necessarily,  be  view 
precisely  as  it  would  have  been  if  the  bill  of  sale  h 
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been  given  to  LoTway^  and  he  had  subsequently  trans-      1864. 
ferred  to  the  plaintifi',  as  the  direct  transfer  was  merely        ^"^ 
a    convenient  arrangment,  and  advised  by  a  profes-    archbold. 
sional  man. 

It  is  very  far  from  unimportant,  in  my  opinion,  to 
consider  that  Lonoay's  positive  statement  "  that  he  did 
^^nat  engage  to  bid  for  defendant^  and  that  he  was  not 
"  specially  asked  to  do  50,"  is  confirmed  by  the  testimony 
of  -the  defendant  himself.  He  acknowledged  that  he 
bid.  at  the  sale,  and*  said,  "  I  took  Lorxoay  by  tlie  coat 
"  cmd  said  1  wish  you  and  Jost  toould  come  and  bid  the 
**  vessel  in  for  me.'*  Thus  we  see  that  the  defendant 
first  expressed  a  wish  that  two  particular  individuals, 
and  not  one^  as  is  usual,  should  bid  for  him,  and 
secondly,  he  attends  the  sale  and  bids  himself. 

On  the  whole,  then,  as  there  is  not  a  particle  of 
evidence  to  warrant  an  inference  of  collusion  at  the 
Bale  between  plaintiff'  or  any  other  person  and  Lorway^ 
or  of  an  understood  arrangement  before  the  sale  be- 
tween the  latter  and  defendant,  that  Lorway  should 
'^^y  for  Archbddj  I  can  perceive  nothing  fraudulent  in 
^  conduct  of  Lorway. 

T%U  is  the  turning  point  of  the  case,  for  if  there 
^^Te  no  fraud  in  him,  he  bought  honestly  on  his  own 
'^^^oanty  and  sold  honestly  on  his  own  account ;  and 
*t  does  not  lie  in  the  mouth  of  Archbold — a  creditor 
^f  a  third  party  —  to  impeach  the  validity  of  the  sale 
^Viich  Lorukxy  made. 

Of  course,  if  this  plaintiff  bought  from  Loncay  with 

understanding  between  the  plaintiff  and  Charles  W. 

that  the  purchaser  should  hold  for  the  benefit  of 

^^^mles  TT.  jHiK,  this  defendant  would  not  be  remedi- 

^^^  although  his  remedy  for  the  amount  of  his  judg- 

^^  «nt  woold  be  of  a  different  nature  from  that  which 


has  thought  t>ropet'  to  pursue. 

My  opinion  is,  that  the  rule  nisi  for  a  new  trial 

^^^ould  be  made  absolute. 

Bule  absolute. 

Attorney  for  plaintiff,  C  F.  Harrington^  Q.  C. 

Attorney  for  defendant,  Solicitor  General. 
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The  Judges  who  usually  sat  m  Bameo  in  this  Tenn^ 

Young  C.  J.  DesBab&xs  J. 

Johnston  E.  J.  Wilkins  J. 

DODD  J. 


ACEMORANDA. 


In  last  Mtchcelmas  vacation  the  honorable  Jcanes  W. 
Johnstoriy  Attorney  General^  was  appointed  Eqtiity 
Judge  and  a  Judge  of  the  Supreme  Court;  a&d  on 
the  same  day  the  honorable  WUHam  A.  Henry^  Sofi* 
citor  General,  was  appointed  Attorney  Gtoneia],  and 
the  honorable  J.  W.  RUchky  Q.  C,  Solicitor  General. 

*No  written  Judgments  of  any  great  ianportinea  wow  diilvosi  daring 
last  DrinUy  Term.— Bet. 
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1864. 


BRUSH  versus  ^TNA  INSURANCE  COMPANY.    ^^^'^  «• 

ASSUMPSIT  on  a  policy  of  insurance,  tried  before  where  proper- 
WHkins  J.  at  EaUfaz,  in  the  last  April  sittings,  Jj;  t'^rnaZ^r 
and  verdict  for  plaintiff  o..  but  the  poi. 

A  rule  nisi  having  been  granted  to  set  the  verdict  the  following 
aside,  and  for  a  new  trial,  it  was  argued  in  Trinity  JJ^T^  j^^^Ji; 
Term  last,  by  the  Solicitor  General  (J.  W.  Ritchie\  for  tothe'ordcrof 
plaiutiff,   and  W.  Sutherland,  Q.  C,  and  Richey,  for  ^vj„  '^^^^ 
defendants.  «»»y8  after 

All  the  material  facts  are  sufficiently  set  out  in  the  elT^toerein  b^- 
j  a  dement  of  his  Lordship  the  Chief  Justice.  *"»  *»  "»o^^- 

The  Court  now  gave  judgment.  'Zd!  (/>«« 

J.  dissenting) » 
that  /?.  might 

YouKQ  C.  J.  This  is  an  action  on  a  policy  of  insur-  bring  an  acuon 
ance,  dated  16th  December^  1861,  whereby  John  OgUvie,  ws'^^^'nam.'! 
tlxe  then  owner  of  the  premises,  was  insured  in  the  ^^  ^**  *»« 
snxa  of  one  thousand  dollars,  against  loss  or  damage  to  be  the  party 
^y  fire  for  one  year,  the  policy  containing  also  the  '"^'J^'  . 
ft>llowing  clause:  "Loss,  if  any,  payable  to  the  order  that  it  was  no 
**  ^f  Peter  Brush,  (the  plaintiff),  if  claimed  within  sixty  ^^^^^  J^fJ* 
**  ^ys    after   proof,  his  interest   therein    being    as  the  preumin- 

*iortgagee."     The  premises  were  burnt  down  on  t«e?S^lhca 
^^^  17th  November,  1862,  and  notice  of  the  loss  was  ^y  "™»  ""^ 
Sx-^en  by  OjfUvie  to  the  agent  of  the  defendants ;  but 
^•■^gifefe  having  left  the  Province,  the  preliminary  proof 
^^"^8  furnished  by  the  plaintiff  in  his  own  name.     The 
P^'^emises  were  subject  to  another  mortgage  subsequent 
the  plaintiff's,  which  was  foreclosed,  and  the  pre- 
sold by  the  Sheriff  previous  to  the  fire.    They 
'^re  purchased  by  Mr.  Lynch,  but  no  deed  had  passed 
*^^  him,  and  "he  bought  for  the  accommodation  of 
^)gSme,  and  told  him  that  he  would  always  allow 
lim  to  redeem  on  payment  of  the  purchase  money 
^Bnd  interest."    The  ground  was  also  sold  under  the 
l^^^intifiTi  moitgagei  and  brought  two  hundred  pounds, 
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1864.      of  which,  after  deducting  expenses,  he  received  ok  ^=^  om 


Brush      hundred  and  seventy-five  pounds,  leaving  twenty-fi^^  iSve 
.liiTNA^'iNsui^  pounds  due  on  his  security  with  two  years  intere^B  ^3B8t, 
It  was  admitted  at  the  argument  that  the  whol^^'oie 


e 


amount  of  mortgage  was  due  to  the  plaintiff  at  iAcX^^e 
time  of  the  loss  and  of  action   brought.     Stron^caDg 
suspicions  were  entertained  by  the  defendants  of  tbciXbe 
fairness  of  the  loss,  which  were  not  dispelled  by  fl«^^=^" 
investigation  at  the  Police  OfELce,  and  have  prompte^^^ 
the  present  defence.    If  the  fire  were  really  a  fran 
on  Uie  part  of  OgUvky  it  is  difficult  to  discover  an. 
adequate  motive  for  it.    The  building  was  proved 
the  trial  to  have  been  worth  from  two  hundred  an» 
fifty  pounds  to  three  hundred  pounds,  the  latter 
tion  proceeding  from  the  defendant's  surveyor,  an< 
the  plaintifi^'s  claim,  with  the  other  mortgage, 
ally  precluding  Ogilvie^  as  one  would  suppose, 
profiting  by  the  crime.    The  fourth  plea  raised  th^ 

issue  of  fraud  in  direct  terms,  and  was  negatived  b^ 

the  jury ;  so  that  for  all  the  purposes  of  this  argament^^^^  '*^ 
and  whatever  the  character  and  standing  of  OgHoU  majc^r^^ 
be,  we  must  consider  the  loss  as  bona  Jide^  while, 
regards  the  plain  tift',  no  suspicion  has  ever  attached 
him.    The  minor  questions  that  arose  on  the  argu- 
ment I  shall  touch  by-and-by,  first  of  all  adverting  to  ^:^^ 
the  larger  and  more  material  issues. 

We  are  called  upon  now  to  deal  with  a  class  of 
contracts  of  more  extensive  application  and  of  larger 
values  than  any  other  perhaps  in  our  Province,  except- 
ing only  the  promissory  notes  in  ordinary  use.  In  this 
city,  especially,  there  are  at  this  moment  many  handred 
thousands  of  dollars  insured  upon  properties  in  which 
the  policies  in  some  shape  or  other,  either  by  assign- 
ment or  by  indorsement,  or  by  a  memorandum,  as  in 
this  case,  in  the  body  of  the  policy,  are  declared  to  be 
in  whole  or  in  part  for  the  benefit  of  the  mortgagees. 
Many  of  these  mortgagees  are  trustees  for  children 
and  others,  and  it  is  deeply  interesting  to  them  to 
ascertain  to  what  extent,  and  under  what   limita- 


i. 
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>iiB«  these    policies    afford    security   against    loss.      1864. 


othing  is  more  vagae  and  unsettled  than  the  ideas  brush 
inally  entertained  upon  this  subject,  which  has  now,  -etna  iksuk- 
r  the  first  time,  come  before  this  Court ;  and  I  may 
mture  to  add,  it  has  been  little  thought  of,  even 
ciong  the  profession.  I  think  it  right  to  suggest 
e  difficulties  and  the  conflicting  views  that  naturally 
long  to  this  inquiry,  though,  in  accordance  with 
odem  usage,  I  shall  abstain  from  pronouncing  judg- 
ent  upon  any  other  than  the  points  immediately 
fore  us. 

In  the  ordinary  course  of  business  a  capitalist 
nds  a  tradesman  or  other  party,  having  built  or 
ing  about  to  build  a  house,  a  sum  of  money,  look- 
g  to  the  property  as  his  security.  If  he  be  a  pru- 
sxit  man,  he  looks  also  to  the  character  of  the  bor- 
^rer ;  but  his  main  dependence  is  the  property,  and 
i  requires  a  policy  against  fire  to  secure  him  from 
38.  Some  cautious  lenders  take  the  policy  in  their 
m  names ;  but,  as  the  premium  is  always  paid  by 
e  Ifiortgagor,  this  is  rarely  done,  and  it  is  generally 
Btasteful  to  mortgagors,  as  the  sum  they  insure 
ten  exceeds  the  ]  amount  of  the  mortgage,  and  a 
•licy  in  the  name  of  the  mortgagee  implies,  or  is 
pposed  to  imply,  a  certain  doubt  or  mistrust  of  the 
Drtgagor.  I  have  reason  to  believe,  therefore,  that 
K&e-tenths  of  the  insurances  now  subsisting  for  the 
otection  of  mortgagees  are  in  the  names  of  mortga- 

Is  the  mortgagor,  then,  to  be  taken  as  the  sole  party 
BUred,  and  are  his  acts  conclusive  as  against  the 
ortgagee?  Let  us  see  the  consequences  of  this 
Katrine.  Fraud  on  the  part  of  the  mortgagor  as 
leged  in  this  case  would  be  fatal  to  the  mortgagee, 
Ough  he  is  entirely  innocent  of  it,  and  is  not  at 
i  aware  that  he  is  insuring  without  premium 
Q  moral  habits  and  character  of  the  man  to  whom 
^  luw  lent  his  money,  looking  chiefly  to  his  pro- 
•ly.    But  where  there  is  no  fraud,  if  tb^  mort- 

60 


462  MICHAELMAS  TERM, 

1864,  gagor  after  loss  neglects,  or  for  purposes  of  extorti. 
BBU8H  refiises,  except  upon  terms,  to  furnish  the  prelimina 
"^^SoB^co^'  proof,  the  mortgagee,  on  the  given  supposition,  has  : 
right  of  action  against  the  insurers,  but  must  dep^i 
on  their  generosity,  or  on  their  sense  of  justice.  Tl 
would  also  be  the  case  where  the  mortgagor  has  so 
to  another,  subject  to  the  mortgage,  without  notice 
the  mortgagee,  or  having  the  transfer  or  change 
title  endorsed  on  the  policy.  Or  to  go  a  step  forthc 
where,  as  in  this  case,  there  has  been  a  foreclosis 
of  a  second  mortgage,  and  the  title  has  passed  o 
of  the  mortgagor  in  inuitum.  Again,  a  further  3 
surance  is  made  by  the  mortgagor  without  noti^ 
either  from  negligence  or  fraud :  the  policy  is  cleair 
void  as  against  him,  and  so  also,  it  is  said,  against  tl 
mortgagee,  who  loses  his  money  for  a  neglect  or  j&tu: 
which  he  has  not  committed. 

If  all  these  and  others  that  might  be  put  are  tl 
legitimate  consequences,  and  really  and  truly  repr" 
sent  the  legal  effect  of  these  policies,  it  is  plain  th^ 
they  afford  a  very  inadequate  security  to  the  lender— 
a  security  of  a  very  different  kind  from  what  the  ym. 
majority  of  lenders  imagine  they  possess ;  and  if  ^ 
these  consequences  were  affirmed  by  this  Court, 
cannot  doubt  that  a  very  general  alarm  would  V 
excited,  and  that  the  insurance  offices  would  find  the* 
business  at  once  and  most  injuriously  affected.  Ntf 
is  there  any  remedy  that  I  can  perceive  for  these  evil  - 
The  only  safety  to  the  mortgagee  would  be  an  insM 
ance  in  his  own  name ;  but  that,  independently  of  th 
considerations  I  have  already  suggested,  is  subject  t< 
very  grave  objections  on  the  part  of  the  mortgagor 
Such  an  insurance  covers  only  the  interest  of  th< 
mortgagee ;  the  insurer  in  case  of  loss  is  bound  to  pa 
only  the  amount  remainiog  due  on  the  mortgage  a 
the  time  of  action  brought.  On  paying  the  loss,  th 
insurer  in  some  of  the  American  cases,  though  it  i 
doubted  in  others,  is  entitled  by  way  of  subrogatio 
to  an  assignment  of  the  securities ;  and  when   th 
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mortgagor  has  been  paid  from  the  proceeds  of  the  1864. 
Icknd,  or  from  other  soarces,  the  policy  does  not  enure  bsdih 
to  the  use  of  the  mortgagor.  ^Sob^?*' 

(In  illastration  of  these  positions,  his  Lordship  here 
cited  several  American  cases,  particularly  16  Peters^ 
17  N.  Y.  Appeal  Reports,  391 ;  10  Peters,  507.) 
Again,  though,  as  we  have  seen,  the  mortgagor  and 
ortgagee  may  each  separately  insure  his  own  dis- 
xict  interest,  this  will  never  be  done  unless  in  excep- 
t;ic3nal  cases:  first,  because  the  double  insurance  would 
t>^  regarded  by  a  prudent  office  with  suspicion  and 
dxdike,  and  would  in  fact  be  a  temptation  to  fraud ; 
&S3d,  secondly,  because  the  premium  being  in  all  ordi- 
rx^uy  transactions  a  charge  on  the  mortgagor,  he  would 
l>^  paying  two  premiums  for  one  and  the  same  pro- 

It  will  be  perceived,  then,  that  whenever  the  insur- 
^:x*«,  from  a  belief  of  fraudulent  dealing  or  from  any 
oilier  motive,  refuse  to  act  liberally  as  they  usually  do, 
l>  ^xt  insist  before  a  Court  on  their  extreme  rights,  as 
tTxc'  defendants  are  doing  here,  there  are  many  diffi- 
^3*^^^  i^  determining  the  true  meaning  and  effect  of 
contract.  From  English  cases  we  have  little  or 
assistance ;  not  a  single  case  of  modern  date  was 
^ited  at  the  argument,  and  in  the  Law  'Hnies  Reports 
^xxice  1859  there  arc  but  three  or  four  decisions  on  fire 
IK>licie8,  none  of  them  bearing  on  the  present.  The 
^i^th  is,  that  technical  and  extreme  objections  arc 
*^ldom  if  ever  raised  by  English  companies:  they 
^^Bist  claims  only  on  the  ground  of  fraud,  and  that 
^solves  itself  into  a  question  of  fact. 

Xet  us  turn,  then,  to  the  American  cases,  to  such  of 

^l^em  at  least  as  we  have  access  to  in  this  Province. 

*^e  will  find  them  by  no  means  clear  or  consistent 

^th  each  other,  insomuch  that  in  the  Appeal  Court 

^^  New  York,  one  of  the  Judges  remarks  so  recently 

^  in  the  year  1858,  (17  N.  Y.  Rep.  405),  "  that  in  case 

of  fire  policies  effected  by  the  mortgagee  upon  the 

property,  with  a  view  to  his  own  protection,  the 
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1864.       "  relative  rights  of  himself,  the  mortgagor  and  tl 
BBU8H      "  underwriters,  as  between  each  other,  have  not  j'« 
"^^Sce'co^  "  been   determined  upon   any  very  satifactory  leg 
"  principles/' 

The  case  put  is  that  of  a  mortgagee  insuring  for  k 
own  benefit,  and  it  has  been  held  in  that  case  that 
may  recover  the  full  amount  insured,  and  recover  a.1 
the  full  amount  due  on  his  mortgage.  This  is  ma-i 
tained  in  a  case  cited  in  Parson's  Merc.  LaWj  51 
notwithstanding  respectable  opinions  to  the  contra  r 

But  the  case  we  are  dealing  with  is  a  policy  by  tl 
mortgagor,  recognizing  on  the  face  of  it  the  intere 
of  the  plaintift'  as  mortgagee.  This  recognition,  in  tl 
contract  itself,  distinguishes  the  case  from  that  < 
Grosvenor  v.  Atlantic  Insurance  Company^  17  New  Yor 
Rep.  891,  where  the  interest  of  the  plaintift'  did  ac 
appear  on  the  face  of  the  policy,  though  the  vor 
mortgagee  is  used;  the  w^ords  being,  "Loss,  ifanj 
"  payable  to  Seth  Grosvenor^  mortgagee,"  and  the  d< 
ciding  Judge  treated  him  merely  as  the  appointee  < 
the  insured  to  receive  the  money  which  might  beooiJ^ 
due  to  him  from  the  insurers  upon  the  contract.  Tl 
bearings  of  this  case  have  been  minutely  surveyed  ' 
one  of  my  brethren  in  his  opinion,  and  therefor^ 
forbear  from  enlarging  on  them. 

It  is  urged  by  the  defendants  that  Ogilvie  was  ^ 
only  party  they  contracted   with — the  only  per^ 
who  must  be  taken  under  the  policy  as  insured.     T 
parol  evidence  on  this  point  affects  my  judgment  I 
little.     Brush  says  he  paid  the  premium,  which 
admits,  however,  having  received  from .  Cjjn'/rfe. 
says  the  insurance  was  got  for  him  by  his  agents 
his  request,  while  Scott  says  he  was  applied  to  by  Offi/^ 
and  took  his  signature  and  description.    Both  par^ 
have  doubtless  stated  what  is  true,  but  the  writ- 
contract   controls  both,   and  must  speak  for  its 
The  defendants  cannot  deny  that  in  recognizing  "^ 
plaintiff's    interest  they    have  incurred   some   6t 
gation  to  him,  and  the  point  is,  what  is  the  ext^ 
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and  scope  of  that  obligation  ?    Are  tliey  to  be  held      1864, 
«^a   liaving  contracted  with   him,   cither  alternately       brush 
with,  or  independently  of  Ogilvie;  and  if  so,  can  he  ^^n^e'co™ 
in  either  case,  maintain  this  action  in  his  own  name, 
and  recover  on  his  own  preliminary  proof? 

If  I  am  asked  what  I  believe  to  have  been  the  real 
intention  of  the  parties,  and  the  course  of  business 
^ith  all  such  policies,  I  would  answer  without  hesita- 
tion that  this  policy  was  to  cover  Ogilvie's  interest  as 
O'^vner,  the  defendants  at  the  same  time  agreeing  or 
contracting,  in   case  of  loss,  to  pay  the  amount  to 
Brush  as  mortgagee,  if  claimed,  and  if  not  claimed, 
(►r    if  the  mortgage    had   been   satisfied,    then   the 
a^monnt  to  be  paid  to  OgUvie.    In  these  two  cases  the 
right  of  action  would  have  been  in  OffUvie;  so  that,  if 
Jt    Tight  of  action  exists  in  the  plaintiff,  there  is  an 
alternate  right  according  to  the  circumstances  of  the 
c«iae.    Now,  I  am  not  insensible  to  the  difficulties  of 
this  position.    The  policy  would  seem  to  contemplate 
only  one  party  as  the  party  insured,  and  if  Brush  is 
laBTired,  it  may  be  argued  that  Ogilvie  cannot  be  so. 
'Phis  point,  however,  it  is  not  necessary  to  determine, 
w  'we  are  considering  the  rights  of  Brushy  and  not  of 
OffSm.    One  case  is  of  frequent  occurrence,  where  the 
Witaon  surely  cannot  lie  with  the  party  who  effected  the 
policy,  and  that  is,  where  he  conveys  the  property, 
Wid  the  policy  is  endorsed  with  the  assent  of  the 
Usurers,  to  the  purchaser.    Here  the  insurers  must 
^  held  to  have  substituted  one  party  for  the  other 
^nder  the  same  policy— to  have  entered,  in  fact,  into 
^  new  contract.    This  is  the  view  taken  bj'  C.  J. 
Shaw  in  Wilson  v.  HiUy  3  Mete.  68,  cited  in  the  notes 
to  Smith's  Mercantile  Law^  490,  491 ;  and  it  seems  to 
follow  as  a  necessary  consequence,  that  the  action  in 
9ach  a  case  should  be  brought  in  the  name  of  the 
lungnee,  and  that  he  should  be  entitled  and  obliged, 
«s  he  alone  is  competent,  to  furnish  the  preliminary 
proof. 

Now,  if  in  this  case  the  defendants  have  entered 
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1864.      into  a  contract  with  Brushy  or  if  Brush  cannot  enfox^ce 


Brush      it  by  action,  and  if  Ogilvie  cannot  enforce  it,  or  negl^ <^tB 
MinA  iNsuK-  or  refuses  to  do  so,  there  is  a  right  in  Brushy  witkon^ 

any  legal  means,  to  recover  it, — a  conelasion  to  wli.:xcii      ^ 
no  Court  will  be  driven  if  it  can  possibly  avoid     it. 
I  am  not  surprised,  therefore,  to  find  that  there   -^^rc 
American  cases  upon   the  point,  which  I  take  fr^^ 
Parson's  Mercantile  LaWj  511,  and  AngeU  on  Fire  ^^^ 
Life  Insurance^  sec.  60,  as  the  reports  are  not  h^    ^• 
"  If  a  mortgagor  procure  insurance  in  his  own  natrr:==^^» 
^'  but  with  a  stipulation  that  the  amount  of  loss^^  ^^ 
"  any,  shall  be  paid  to  the  mortgagee,  a  suit  on  ^C^® 
"  policy  may  be  maintained  in  the  name  of  the  mcr::^^ 
"gagee."    16  Shq>.  {Me.)  R.  337.    "The  fact,"  b^&I^ 
Angelly  "  of  bringing  such  suits,  ratifies  the  act  of  p        ^^ 
"  curing  insurance  for  his  benefit."     "  It  seems,"  s^^^J^ 
Parsons^  "  that  an  order  indorsed  by  the  assured  ot:::^^^  * 
"policy  issued  by  a  mutual  insurance  company,  *     ^^^ 
"'pay  the  within  in  case  of  loss'  to  a  mortgagfcJ^^^' 
"and  assented  to  by  the  company,  will  enable  i^^'^l 
"  mortgagee  to  sue  on  the  policy  in  his  own  names^^* 
Barrett  v.  Mutual  Fire  Insurance  Company^  7  Cush.  IT  ^. 
"Where  the  policy  provides  that  the  insurance,  i      ^ 
"  case  of  loss,  shall  be  paid  to  a  third  person,"  (the-  ^* 
is,  not  describing  him  as  mortgagee,)  "the  actio^^^^^, 
"should  be  in  the  name  of  the  party  to  the  policy.-^' J 
Nmns  V.  Bockingham  Fire  Insurance  Co.y  5  Foster,  2'^^^  * ' 

These  cases  are  somewhat  assisted  by  the  analog^ 
drawn  from  marine  policies,  where  it  is  the  commo 
practice  to  bring  the  action  in  the  name  of  the  part^ 
really  interested,  and  for  whose  benefit  the  insurance 
was  made,  though  not  named  in  the  policy.     Th^^ 
cases  to  this  effect   are   referred  to   in   2   PhU. 
Insurance,  593;  Arnold  on  Insurance^  1249.      Nor 
this  doctrine  confined  to  policies  of  insurance ;  it  is 
applicable  to  other  contracts  in  writing  not  under 
seal.     1  B.^  P.,  101 ;  2  Lev.,  210  ;  Cowp.y  443. 

I  am  of  opinion,  therefore,  that  Brush  had  a  right 
to  bring  this  action  in  his  own  name ;  in  fact^  that  he  is 
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to  be  taken,  to  the  fall  extent  necessary  for  his  own      1864. 


protection,  as  the  party  insured.    It  follows  that  pre-      brush 
liminary  proof  furnished   by  him  in   terms  of  the  -etna  insur- 
policy  is  sufficient ;  nor  is  the  company  any  worse  on 
than  if  they  had  effected  a  policy  for  him  as  mort- 
gagee, when  they  must  have  been  content  with  proof 
equally  vague  and  unsatisfactory  as  they  complain  of 
here.      In    ninety-nine   cases  out  of   a  hundred,  a 
mortgagee  having  no  possession  or  control  of  the  pre- 
mises, and  residing  perhaps  at  a  distance,  can  have 
no  personal  knowledge  of  the  circumstances  or  fair- 
ness of  a  loss ;  he  is  to  make  oath  '^  when  and  how 
"the  fire  originated,  so  far  as  he  knows  or  believes," 
but  in  fact  he  knows  nothing  of  the  circumstances, 
and  his  attestation  dwindles  into  a  form. 

The  other  objections  urged  at  the  argument  do  not, 
in  my  judgment,  amount  to  much.  It  is  obvious 
that  they  came  in  merely  as  succedanca  in  aid  of  the 
main  question,  and  but  for  that  would  never  have 
been  heard  of.  The  involuntary  transfer  of  title,  if 
there  be  any  transfer  on  the  part  of  Ogilvie,  cannot, 
and  ought  not  to  affect  the  plaintiff';  and  as  tor  the 
plaintift''s  affidavit  not  being  sworn  to  before,  and  a 
certificate  procured  from,  the  nearest  notary,  it  is 
^bTious,  from  the  evidence  both  of  Mr.  Sarishome 
^d  Mr.  ScoUy  that  the  objection  was  not  to  the  form 
^f  the  proof,  but  to  the  proof  as  coming  from  Brush. 
*  ^What  I  required,"  says  Mr.  &o«,  "  was  proof  from 

The  want  of  this  proof — the  absence  of  OgUvie  at  the 
*Hal,  the  fact  that  no  opportunity  of  examining  or  cross- 
^^amining  him  has  been  afforded  —  is  really  the  only 
*l^5ng  the  defendants  can  reasonably  complain  of.  Now, 
Although  the  whole  amount  insured  was  due  to  Brush 
^t  the  time  of  action  brought,  his  claim  has  been  since 
^^duced  by  the  proceeds  of  the  land  to  about  ninety 
J>Oiindfl,  and  the  balance  of  one  hundred  and  sixty 
Pounds,  if  paid  to  him,  would  be  in  his  hands  as 
*^^stee  for  OgUvky  or  parties  under  Ogilvie. 
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1864.  For  my  own  part,  therefore,  I  think  that  the  justice 


Brush  of  thc  case  would  be  answered  by  the  plaintifTs 
.etxa  inscb.  ceiving  the  sum  due  on  his  mortgage,  with  interest  to 
the  time  of  payment,  and  his  costs,  and  that  the  balance 
should  be  paid  into  Court,  subject  to  all  such  equities 
as  may  attach  to  it,  when  claimed  by  or  on  the  part  of 
OgildCy  his  creditors,  representatives,  or  assigns. 

Johnston  E.  J.    John  Offiicie,  the  owner  of  a  dwelling 
house  and  shop  in  the  city  of  HalifaXj  mortgaged  the 
property  in    fee    to  Peter    Brushy  the    plaintiff,    for 
securing  two  hundred  and  fifty  pounds.     By  a  proviso 
in  the  mortgage,  Ogilvie  was  bound  to   insure    the 
buildings  to  the  amount  of  one  hundred  and  fifty 
pounds  in  some  office  "/o  be  chosen  iy,  and  in  the  name, 
"awd  for  the  benefit'*  of  the  plaintiff,  who,  in  case  of 
default,  was  authorized  to  effect  the  insurance,  and  to 
charge  the  premium  on  the  mortgaged  estate. 

The  plaintiff  procured  insurance,  to  be  effected  at 
thc  office  of  the  defendants,  and  advanced  the  requii^ 
premium,  which  Ogilvie  afterwards  repaid  him.    Th® 
plaintiff  did  not  personally  apply  at  the  defenda'ti** 
office  for  the  insurance.    He  says  one  Whidey  got    ^^ 
insurance  for  him,  and  at  his  request,  and  paid    ^® 
premium  to  Mr.  Scott^  the  defendants*  agent ;  ani  ^ 
that  Mr.  Scotty  when  examined  as  a  witness,  says-    ^^ 
this  point  is,  that  he  was  applied  to  by  Ogilvie  to  in^"^ 
these  premises;  that  he  took  his  signature  and       "^ 
description,  and  that  he  had  no  interview  with     "^^ 
plaintiff;  and  no  papers,  information,  or  instructi^^^* 
given  by  Ogilvie^  nor  any  order  for  insurance  or  dec:^ . 
ration  of  the  interest  intended  to  be  insured,  are 


evidence.     But  the  mortgage  shows  the  agreemc 
between  Ogilvie  and  the  plaintiff  in  this  respect^  a^ 
the  consequent  duty  of  Ogilvie;  and  the  policy  bec^ 
on  its  face  the  evidence  that  the  defendants,  in  makir^' J^ 
the  contract  and  receiving  the  consideration, were  awa- 
of  the  plaintiff's  interest,  and  engaged  that  the  plai 
tiff  not  only  should  receive  the  benefit  of  the  iosi 
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should  do  80  in  relation  to  his  interest  as      1864. 


I,  Brush 

T. 

ms  of  the  policy  are,  that  the  defendants,  -^btsa  iksur- 

*  •'  '  '        AKCB  Co. 

ieration  of  the  premium  to  them  paid  by 
ired  thereinafter  named,  did  insure  John 
:ainst  loss  by  fire  to  the  amount  of  two  hun- 
l  fifty  pounds  on  the  frame  building,  situate, 
ed  and  occupied  by  him  as  a  dwelling  and 
tore ;  loss,  if  any,  payable  to  the  order  of 
ush,  if  claimed  within  sixty  days  after  proof, 
est  therein  being  as  mortgagee." 
istion  arises  in  connection  with  the  construc- 
3  policy,  whether  the  defendants  are  affected 
I  to  what  extent  by  the  agreement  between 
I  the  plaintiff*  in  relation  to  this  insurance. 
otfs  evidence  it  must  have  been  from  Ogilvie 
rived  his  information  of  the  interest  of  the 
nd  of  the  intention  that  the  insurance  should 
lat  interest.  It  is  fair  to  believe  in  the 
f  testimony  to  the  contrary,  that  Mr.  Scott 
acquainted  with  the  exact  relation  in  which 
1  the  plaintiff"  stood  as  regarded  the  insur- 
t  if  it  were  otherwise,  I  think  the  facts  that 
ght  to  Mr.  ScoiCs  knowledge  were  more  than 
to  have  put  him  upon  enquiry,  and  that  the 
IS  in  the  mortgage  relating  to  the  insurance 
iimately  into  the  enquiry  as  to  the  intention 
rties,  when  the  construetion  to  be  put  on 
'  is  under  consideration. 
8  point  the  American  case  of  Kemochan  v. 
fork  Bowery  Fire  Insurance  Company ^  17  N.  Y. 
on  appeal,  goes  a  great  length.  The  plain- 
een  insured  as  owner.  After  he  had  sold 
rty,  he  informed  the  defendants  that  he 
Becure  his  debt,  and  the  policy  was  changed 
ling  after  his  name  the  word  "mortgagee." 
loss  the  defendants  offered  to  pay  the  plain- 
wonld  assign  his  debt,  or  so  much  as  would 
X  they  should  pay  him.  This  he  refused, 
01 
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1864,      and  the  preliminary  proofs  were  put  in  by  and  in  tl 
bbubh      name  of  the  CooledgeSj  the  mortgagors.    At  the  tri 
^ISiCECo^'  the  plaintiflf,  or  rather  the  mortgagors,  who  prosecntc 
in  his  name,  were  permitted  to  prove  that  Kemocha 
the  mortgagee,  had  agreed  that  the  policy  shonld  I 
kept  on  foot  for  the  CooledgeSj  the  mortgagors'  benefi 
and  any  proceeds  accruing  under  the  policy  paid  i 
the  mortgagee  toward  satisiaction  of  the  mortgaf 
debt,  the  Cooledges  paying,  as  they  did  pay,  the  pr 
miums.    It  was  also  permitted  to  be  proved  that  tl 
value  of  the  property  and  the  solvency  of  the  Cookdg 
rendered  secure  the  mortgagee's  debt,  irrespective  < 
the  policy;   and  the  Cooledges  were  accepted  as  tl 
parties  entitled  to  make  the  proofs.    It  was  a  dispute 
question,  whether  the  defendants  were  informed,  ti 
after  the  loss,  of  the  agreement  between  the  mortgage 
and  mortgagors.    Under  the  ruling  of  the  Judge  a 
the  trial,  a  verdict  was  found  for  the  plaintiff  whicl 
was  sustained  by  the  Supreme  Court  and  was  affirme< 
by  the  Court  of  Appeal ;  it  being  held  that  the  agree 
ment  between  the  mortgagee  and  mortgagors,  whether 
known  to  the  defendants  or  not,  was  properly  admitted 
for  explaining  the  rights  of  the  parties,  and  that  tb^ 
policy  should  be  considered  as  kept  up  for  the  secori^ 
of  the  Cooledges  J  and  as  covering  the  property,  and  n  <: 
the  debt  only,  as  its  subject    The  right  of  the  OxM^^ 
to  make  the  preliminary  proofs  was  not  determinecf ; 
the  learned  Judge  who  delivered  the  opinion  of  tbe 
Appeal  Court  saying  that  probably  in  strictness  the 
plaintiff  was  the  person  who  should  have  made  the 
proofs,  but  that  the  objection  had  been  waived  by  not 
having  been  earlier  taken.    In  that  case  the  constroo- 
tion  of  the  policy  was  varied,  the  rights  of  the  4^ 
fendants  were  affected,  and  their  claim  for  subrogation^ 
defeated  by  agreements  to  which  they  were  not  partis 
and  of  which  they  might  have  been,  and  not  iDttpr^ 
bably  were,  ignorant. 

Many  cases  might  be  quoted  from  English  aotbo- 
rities,  especially  upon  marine  policies,  where  the  a^^^ 


XXVni.  VICTORIA.  471 

«ttd  agreements  of  other  persons  than  the  underwriters  1864. 
We  heen  allowed  to  show  who  were  the  real  persons  bbush 
interested,  and  what  the  nature  and  extent  of  the  -fimi  ikju^ 

•  ^^  Airca  Co. 

uiterest  insured.  But  I  think  it  unnecessary  to 
^et  to  them  particularly,  as  I  shall  have  occasion  to 
notiee  again  the  practice  in  marine  insurances. 

The  legal  construction  of  the  policy  is  the  principal 

question  in  the  present  case,  and  to  its  decision  the 

other  points  that  have  been  raised  will  be  found  to  be 

in  a  great  measure  subordinate.    To  determine  the 

construction  it  is  necessary  to  ascertain  the  intention 

of  fhe  parties,  as  evidenced  by  the  policy  and  the 

attendant  facts. 

The  policy  makes  it  apparent  that  the  security  of 
tlie  plaintiff —  whether  it  was  or  not  the  exclusive—^ 
ceitunly  the  primary  object. 

was  conformable  with  OgUvie's  obligation ;  but 
entire  ebligation  was  not  fulfilled,  unless  the  secu* 
Ltj  was  placed  under  the  sole  control  of  the  plaintiff, 
was  made  independent  of  all  acts  but  the  plain- 
tiff's own ;  for  OgUvie  had  not  only  engaged  to  effect 
^Bsnnmce  for  the  benefit,  but  in  the  name  of  the 
plaintiff     Now,  the  law  will  presume  that  a  man 
Stands  to  do  what  his  duty  requires,  unless  his  con- 
duct unequivocally  declares  an  opposite  purpose ;  and 
I  We  shown  that  the  defendants  stand  affected  by 
this  obligation  resting  on  OgUvie. 

Jif  therefore,  the  policy  in  this  case  is  ambiguous 
J*  doubtful,  or  capable  of  two  meanings,  that  which 
^*  conformable  with  the  duty  of  OgUvie  and  the  rights 
pf  the  plaintiffs  must  be  taken  as  expressive  of  the 
^^tention  of  the  parties ;  if  such  a  construction  can 
^  adopted  without  doing  violence  to  the  language  of 
^e  instrument,  or  the  rules  of  exposition. 

The  argument  on  the  part  of  the  defendant  is,  that 
*^ie  policy  was  made  with  OgUvie  to  insure  his  interest 
^th  an  appointment  for  payment  of  loss  to  the  plain- 
tiff, and  Uiat  consequently  the  right  of  recovery  was 
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1864.  dependent  on  the  continuance  of  OgUvie's  interest,  and 
Brush  his  fulfilment  of  the  conditions. 
'^ScB^co^**  The  objection  to  this  view  of  the  subject  is,  that  it 
makes  the  plaintiff's  interest  derivative  and  second- 
ary, and  not  primary,  and  therefore  varies  from  the 
agreement  between  the  mortgagor  and  mortgagee; 
and  also  from  what  I  have  endeavored  to  show  must  be 
legally  considered  as  the  intention  of  the  several  parties 
including  the  defendants.  Nothing  can  better  illus- 
trate the  inadequacy  of  this  construction  to  fulfil  the 
right  reserved  to  the  plaintiff  under  his  mortgage, 
than  the  objection  taken  by  the  defendant  that  the 
money  was  lost  by  the  foreclosure  of  the  second  mort- 
gage— the  act  of  a  stranger — whereas  the  stipulation 
in  the  plaintiff's  mortgage  secured  him  against  any 
contingency  of  the  kind,  by  engaging  for  insurance  in 
his  own  name. 

Besides,  this  construction  does  not  satisfy  the  terms 
of  the  instrument.  The  whole  loss  is  absolutely  to  be 
paid  to  Brushy  qualified  by  a  declaration  of  his  inter- 
est, which  must  be  understood  to  mean  that  the  pay- 
ment was  to  be  made  in  reference  or  relation  to  that  in«^ 
terest.  Suppose  that  between  the  making  of  the  polic}^ 
and  the  loss,  the  plaintifi*'s  debt  had  been  redacet^ 


from  two  hundred  and  fifty  pounds  to  one  hundre^^^^ 
pounds :  would  the  legal  liability  of  the  insurers  litv^^^ 
become  divided  between  the  mortgagor  and  mortgag^^^o 
so  that  each  could  maintain  an  action  7    To  effect  tbfi^  ^ 
words  must  be  imported*  into  the  contract  essential  Ij 
altering  the  nature,  intention,  and  obligations  of  t!i:^e 
defendants'  engagement,  for  payment  of  the  loss.      ^^ 
cannot  be  said  that  Brush  could  recover  the  whol^^» 
partly  for  himself  and  partly  as  trustee  for  OgiU^^^ 
without  extending  the  responsibility  of  the  defe^ 
ants  to  Brushy  and  the  amount  of  his  interest      ^ 
mortgagee,  contrary  to  the  apparent  meaning  of  tfci^  ^^ 
engagement ;  and  should  it  be  alleged  on  the  contr^^^ 
that  Ogilvie  would  be  entitled  to  recover  the  whc:^*^ 
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P^Ei^tiy  for  himself  and  partly  as  trastee  for  his  mort-      1864. 
g^^-S^9  then  the  distinct  engagement  of  the  defendants       bbush 
to  ^ay  the  plaintiff  to  the  extent  of  his  interest  would  -^btka  igsux- 
abrogated,  and  his  insolvent  debtor  be  substituted 
Ihe  medium  of  payment. 
?ke  defendants'  counsel  at  the  argument,  in  oppos- 
"^^  a  construction  of  the  policy  more  consistent  with 
^t^^  plaintiff 's  intention,  took  exceptions  which  seemed 
to    "be  ittconsistent  with  a  well  known  rule  of  law ;  and 
ttx^  view  I  then  took  has  been  strengthened  by  further 
<!c>  visideration. 

Jh  Oamegle  v.  Waughy  2  D.  &  R.,  277,  the  rule  to 
"^B^l^di  I  refer  is  stated  in  these  words  by  counsel  in 

while  opposing  the  application  of  the  rule 

his  case:  "It  must  be  admitted,"  Mr.  Chitty  QBid, 

**  *^liat  a  third  person  may  sue  upon  a  parol  contract, 

**  or  upon  a  deed  poll  made  between  two  others,  if  it 

^^   be  for  his  benefit,  but  he  cannot  sue  upon  a  deed 

**  mnter  partes"      Abboiij    C.    J.,    acknowledged    the 

^correctness  of  the  principle,  and  recognized  as  law 

case  of  Fermer  v.  MeareSj  2  Bl.,  1269,  where  the 

lee  of  a  respondentia  bond  made  to  one  CoXy  with 

indorsement    by  the   obligor,  declaring  that  he 

"^oiild  pay  it  to  any  assignee  of  Cox^  was  held  en- 

^tled  to   recover    against   the  obligor  in  assumpsit. 

Tfc.^  defendant's  counsel  referred  to  Addison  on  Con- 

^^^^ctSj  p.  244;  but  the  same  doctrine  is  clearly  laid 

^0\fn  by  that  author,  and  a  number  of  cases  illus- 

^^^tive  of  it  are  given ;  and  at  p.  249  he  says :  "  In 

^Iiese  cases,  the  promise,  though  in  fact  made  to  a 

third  party,  is  in  point  of  law  made  to  the  plaintiff, 

^nd  should  be  declared  upon  according  to  its  legal 

J*  Effect."    "  If  a  promise,"   says  Mjre   C.  J.,   "  be 

,    ^ade  to  A  for  the  benefit  of  j5,  and  an  action  be 

^    brought  by  jB,  the  promise  must  be  laid  as  having 

^    ^een  made  to  J5,  and  the  promise  actually  made 

^    to  A  must  be  given  in  evidence  to  support  the 

declaration." 

It  is  true,  Addison  mentions  the  case  of  Price  v. 
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1864.      Boston^  *4  B.  k  Ad.,  484,  on  which  the  defenda 


bbuih      counsel  relied,  while  endeavoring  to  combat  the 
JETKA  ivBUBr  of  thls  Tulc  On  thcir  argument    That  case,  howeTr- 
is  plainly  inapplicable.      There  the  debtor  of 


plaintiff  agreed  to  work  for  defendant,  and  defendak^ 
agreed  wUh  the  debtor  in  consideration  of  his  lea 
his  earnings  in  defendant's  hands  to  pay  plainti 
debt ;  but  neither  plaintiff's  procurement  or  for 
ance,  nor  a  promise  by  defendant  to  plaintiff,  w 
alleged,  and  the  Court  held  there  was  no  conside 
tion  nor  any  privity  between  plaintiff  and 


In  the  present  case  the  plaintiff,  Brushy  was  in' 
mately  connected  with  the  consideration  and  the 
tract.    The  policy  was  procured  at  his  request,  and 
his  security,  and,  it  is  to  be  presumed,  at  the  office 
his  solicitor;  and  he  advanced  the  premium, 
mortgagee,  he  stood  in  immediate  and  insurable 
lationship  to  the  property.    The  defendants  contraci 
on  the  foundation  of  that  relation,  and  by  promisii 
to  pay  him  the  amount  to  accrue  on  the  policy 
reference  to  his  interest  as  mortgagee,  established 
privity  between  themselves  and  him.    That 
repaid   the  premium   to  the  plaintiff,  and  that 
applied  for  the  policy — if  in  fact  he  did  apply — 
gave  the  subscription  and  description,  are  unimpoi 
in  view  of  the  plaintiff's  relation  to  the  contract,  b< 
cause  these  facts  are  not  inconsistent  with  the 
tiff's  right  to  be  insured,  or  with  his  being  the  procui 
ing  cause  of  the  insurance,  and  interested  therein. 

In  marine  cases  nothing  is  more  common 
actions  for  and  in  the  name  of  persons  different 
those  mentioned  in  the  policy,  and  whose  intereatfl^'--*. 
were  unknown    to  the   underwriters.    The    Englisf^^^ 
Statutes  on  this  subject,  vrith  the  judicial  constructioic:^^ 
they  have  received,  and  many  cases  on  the  subject^  *^ 
are  stated  in  1  Amould  on  Insurance^  page  165,  Chapter^  — \ 
on  "  Description  of  the  Assured  in  the  Policy,"  and^^". 


r- 


^r% 


the  notes  of  the  American  editor  state  the  law  ani 
practice  in  the  United  ^aies.    At  page  170,  note  2,  it  ii 
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«3»id :  "  Under  appropriate  expressions  of  this  kind,  1864. 
"tliat  is,  *  on  account  of  whom  it  may  concern,'  the  brush 
roles  of  law  authorize  extrinsic  evidence  as  to  the  -fiwA  iksub- 

AKCB  KAi* 


X)arties  in  interest,  and  who  may  enforce  their 
c^Iaims  upon  the  policy,  though  not  particularly 
xiamed  therein.  The  persons  on  whose  account  the 
a^nsurance  is  thus  made  are  really  parties  to  the 


cc 


**  <30ntract  They  have  not  simply  a  beneficial  inter- 
**  ^wt,  but  they  are  the  persons  whom  the  insurer 
**  directly  promises  to  indemnify,  and  it  is  only  on 
*^  'fchis  ground  that  an  action  on  the  policy  is  main- 
'^junable  in  their  name;"  citing  1  Phillips  on  Insur- 

p.  152,  and  several  decided  cases. 
It  is  quite  true  that  between  policies  on  marine 
»]qb,  and  insurances  against  fire,  there  are  important 
distinctions,  but  I  am  not  aware  that  the  general  prin- 
ciple of  which  I  have  been  speaking  is  not  alike 
Applicable  to  both.    And  if  in  a  policy  on  account  of 
"w-liom  it  may  concern,   extrinsic  evidence  may  so 
control  the  construction  as  to  diBplace  the  person 
as  the  insured,  and  substitute  a  third  person, 
define  an  intention,  both  of  which  were  unknown 
^^    the  insurers  when  the  policy  was  entered  into,  it 
'^ould  not  be  extending  the  analogy  unduly,  were  it 
^^oessary,  to  apply  the  principle  to  a  party  whose 
f^Slit  is  acknowledged,  and  whose  interest  is  declared 
^*i  the  policy  itself. 

-A.  distinction  may  be  taken   in  this  case  which  is 
^^ tided  to  consideration.     OgUvk^  the  person  named 
^^  the  policy  as  insured,  had  an  insurable  interest  at 
^^^  time ;  and  it  must  be  admitted  that  the  construc- 
tion^ that  would  treat  him  to  be  but  an  agent  in  effect- 
^^S  the  insurance  for  another,  should  be  less  readily 
^^opted,  than  in  cases  where  the  person  named  had  no 
^terest  in  himself.    This,  however,  is  but  an  element 
^^  the  exposition,  aud  ought  not,  I  think,  to  control 
^«  construction,  if  the  policy  in  its  general  bearing 
^Hd  the  extrinsic  evidence  do  —  as  I  think  they  do  — 
i^ad  to  an  opposite  conclusion ;  and  in  this  relation  it- 
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1864.      is  to  be  observed  that  although  Ogilvie  is  mentioned^ 
Brush      be  owner  and  occupier  of  the  premises  insured,  it       i 
^TNA  igsuB.  by  way  of  description ;  his  interest  as  owner  is    nm  ot 
professed  to  be  insured,  while  the  interest  of    tie 
plaintift'  as  mortgagee  is  clearly  expressed  and  'pwrc- 
tected  in  the  policy. 

After  the  best  consideration  in  my  power,  I  am   of 
opinion  that  by  the  policy  under  consideration    the 
defendants'  contract  of  insurance  was,  in  legal  con- 
struction, made  with  the  plaintift'  and  not  with  Ogilvie. 

I  adopt  this  opinion  on  the  ground  of  the  rights 
created,  and  duties  imposed  by  the  mortgage,  and  on 
the  consideration  of  the  terms  and  stipulations  of  tbe 
policy  taken  in  connection  with  the  mortgage.  This 
construction  draws  strength  and  support  from  the  ml« 
of  law  to  which  I  have  referred,  and  it  maintains  "the 
rights  of  all  the  parties  in  their  just  relations. 

The  interest  of  the  mortgagee  is  plaoed  beyond  ^^ 
power  of  the  mortgagor,  or  those  deriving  under  l3  ^^j 
to  defeat.  The  right  acquired  by  the  mortgagor  '^y 
the  payment  of  the  premium  is  indirectly  protect:^ 
because  the  moneys  paid  in  case  of  loss  to  the  vt  ^^ 
gagee  must,  by  virtue  of  his  payment  of  the  premium®? 
be  applied  toward  discharge  of  the  mortgage  di^H 
and  so  far  exonerate  the  mortgage  and  the  land,  ^f^^ 
insurers  have  no  right  to  complain.  They  receive  -^^ 
premium,  and  there  is  no  reason  to  suppose  that  "^^ 
mortgagee  will  be  less  trustworthy  than  the  mortga^^'* 

It  may,  indeed,  be  objected  that  the  interest  of  -tf^® 
mortgagor  may  be  destroyed  by  the  assignment     ^ 
the  mortgage  before  loss.     The  answer  is,  that  C^® 
mortgagor  agreed  to  take  that  risk  when  he  covenant:^ 
to  insure  in  the  name  of  the  mortgagee ;  whereas  -^^^ 
the  opposite  construction  the  mortgagee  is  exposed 
have  his  security  defeated,  not  only  without  havi^^^; 
agreed  to  incur  such  a  risk,  but  after  a  solemn  sti] 
lation  to  guard  him  against  exposure  to  it 

Considering  the  plaintiff  as  the  party  insured, 
•  objections  that  Ogilvie' s  interest  had  ceased  before 
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,  and  that  the  preliminary  proof  had  not  been      1864. 
jn  by  him,  are  disposed  of.  brush 

he  objections  taken  to  the  form,  time,  and  manner  ^^^j.  c3.™' 
:he  preliminary  proof,  cannot,  I  think,  prevail 
er  the  authorities  cited  at  the  argument.  The  only 
action  made  having  been  that  the  proof  should 
B  been  furnished  by  OgUviCy  it  is  to  be  assumed 
in  all  other  respects  they  were  accepted  as 
ifectory. 

am,  therefore,  of  opinion  that  the  verdict  should 
naintained,  and  the  rule  discharged. 
,  would  have  been  great  injustice  to  the  subject, 
to  the  defendants  and  their  counsel,  to  have  failed 
ifuUy  to  consider  the  American  authorities  cited  on 
argument.  I  have  laboriously  studied  them,  and 
it  earnestly  considered  their  bearing  on  the  present 
J.  My  conclusion  being  that  they  did  not  apply,  I  « 
ight  it  most  convenient  not  to  interrupt  the  re- 
ts I  had  to  make  in  support  of  my  opinion,  by 
uding  and  discussing  those  cases  in  the  course  of 
*e  remarks.  It  is  proper,  however,  that  I  should 
7  state  my  reasons  for  deeming  them  inapplicable 
nconclusive. 

^  learned  counsel  for  the  defendants  pressed  upon 
Court  the  consideration  of  the  nature  and  conse- 
mccs  of  assignments  of  policies,  and  referred  to 
ny  cases  on  the  subject.  The  difference  of  the 
ttion  of  the  plaintiff  under  the  view  I  have  taken, 
}  the  assignee  of  a  policy,  is  such  that  those  cases 
not  seem  to  me  to  have  any  immediate  bearing, 
1  can  be  useful  chiefly  as  furnishing  principles  that 
fht  be  applicable  inferentially.  The  law,  however, 
this  branch,  appeai*s  in  the  United  States  to  be  un- 
tied. This  is  shown  by  the  learned  editors  of  the 
wican  Leading  Cases  in  their  comments  on  Carpenter 
Vke  Wa^shington  Insurance  Company ^  2  Leading  Cases, 
1.  They  say :  "Another  of  the  questions  decided  in 
iarpetUer  v.  The  Washington  Insurance  Company ^  has 
lio  received  a  different  cojistruction  in  some  of  the 
62 
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1864.      "  State  tribunals.    la  The  Traders'  Insurance  Omvp^^n^ 
Brush      "  v.  Robert^  9  Wend.  404,  474,  it  was  decided  that  -tie 
'*ScB^co^*  *^  assignment  of  a  policy  by  a  mortgagor,  with    "tie 
^^  consent  of  the  insurers,  as  one  of  the  securities 
<^  attendant  upon  the  mortgage,  vested  an  equitable 
^'  interest  in  the  policy  in  the  mortgagee,  which  could 
*'*'  not  be  defeated  by  the  omission  of  the   assignor 
^^  to  give  notice  of  a  subsequent  insurance  on   the 
"property."    After  showing  the  reasons  assigned  for 
the  decision — ^its  consideration  by  the  editors,  and  its 
opposition  to  a  principle  affirmed  in  Carpenter  v,   Tht 
WasMngtonlnsurariceCompany — the  comment  proceeds : 
"7%€  Traders'  Insurance  Company  v.  Robert  was,  not- 
"  withstanding,  followed  in  the  case  of  The  Chcarlesic^ 
"  Insurance  Company  v.  Neve^  2  McMuUin,  287,  where  it 
"  was  decided,  that  the  omission  of  the  assignor  of  ^ 
"policy,  to  give  notice  of  a  subsequent  insuraiiee, 
"would  not  prejudice  the  assignee,  to  whom  it  b^ 
"been  assigned,  with  the  consent  of  the  insurers; 
"  and  again  in  TOlon  v.  The  Kingston  Marine  Insurance 
"  Company^  7  Barbour,  570,  where  the  case  of  Carp^^ 
"  Ur  V.  Thz  Vfashingixm  Insurance  Company j  was  said  not  to 
"be  law  in  New  Yorky  and  an  assignment  of   the 
"  policy,  with  the  consent  of  the  insurers,  held  to  pat  it 
"  beyond  the  reach  of  forfeiture  by  the  subseqaent 
"  acts  of  the  insured." 

While  these  decisions  remain  unreversed,  they  rx^^y 
furnish  inferences  in  support  of  the  views  I  h*^^ 
taken  of  the  present  case ;  but  no  decision  of  tb^^ 
class  of  cases  can  militate  with  the  exposition  tb^^ 
regards  the  right  of  the  plaintiff  here  as  prim^^^ 
and  immediate,  and  not  derivative. 

Two  cases  were  cited  by  the  defendants'  coun^^^' 
and  much  relied  on,  which  have  a  nearer  resembla^^^ 
to  the  case  under  decision. 

In  CarpewUr  v.  The  Washington  Insurance  Oomptc-^^ 
g   American   Leading  Cases,  470 ;    16  Peters,  -t  ^^' 
the  facts  as  applicable  to  the  present  inquiry  may       ^ 
briefly  stated  as  follows:    Wheeler  mortgaged  to 
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id  covenanted  to  effect  and  continue  insurance      1864. 


property  in  his  own  name,  and  assign  the      bbush 
o  Beed  as  collateral  security,  and  if  he  failed  ^stka  'nrsus. 

AJTCdB  CO» 

ight  effect  the  insurance  at  Whuler's  expense, 
licy  contained  a  clause  '^  ihui  the  assured  may 

this  policy  to  E.  Reedy''  and  ^Hhe  argument 
lat  this  liberty  to  assign,  when  the  assignment 
ul  was  actually  executed,  transferred  the  whole 
8t  in  the  property  insured  as  well  as  in  the 
'  to  JReed,  and  made  the  policy  to  all  intents  a 
'  for  the  sole  benefit  of  Heed  as  mortgagee,  as 
aisif  the  insurance  had  been  made  in  his  name." 
Court  rejected  this  view,  and  Slory  J.,  in  de- 
;  judgment,  gave  the  reasons  on  which  the 
i  proceeded.  These  reasons  are  worthy  of 
n  their  bearing  on  this  case. 

^^It  was  never  disclosed  to  the  insurance 
iny,"  says  the  learned  judge,  "for  what  pur- 
the  assignment  was  to  be  made ;  whether  to 
as  trustee,  or  agent  of  the  insured,  or  for 
re  and  temporary  purposes,  or  as  security  for 
;  or  whether  it  was  designed  to  be  absolute 
Qconditional.  Neither  was  it  disclosed  to  the 
my  that  Beed  was,  in  point  of  fact,  a  mort- 
;  nor  were  the  company  requested  to  insure 
terest  as  mortgagee,  or  to  make  the  insurance 
lively  upon  his  interest  and  for  his  account." 
idly.  "  The  policy  itself  upon  its  very  terms 
9,"  says  the  learned  Judge,  "  of  no  such  inter- 
ion."  He  adds :  "  How  can  any  Court  be  at 
r,  vnthoiU  other  eocplanaiory  wordSj  to  construe  a 
to  Aj  in  his  own  name,  on  his  property,  to  be, 
policy  on  his  own  interest,  but  on  the  interest 
who  is  a  stranger  to  the  policy  f    Again:  "It 

seem,  then,  repugnant  to  the  terms  of  this 
to  construe  it  to  bo  not  what  it  purports  to 

insurance  for  the  owner  of  the  property,  but 
sarance  for  an  undisclosed  creditor  or  mort- 
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1864.  Thirdly.    He  says  :  "  In  the  next  place,  it  woil^ 

Brush      "  in  our  judgment,  be  inconsistent  with  the  manifav 

jetsx  iNsuR.  «  intention,  as  well  of  the  insured  as  of  Meed,  to  ffi-3 

▲NCB  Co.  '  '  C» 

*Mt  such  an  interpretation."     He  then  repeats  t" 
terms  of  the  agreement  between  the  mortgagor  ai^ 
mortgagee,   and   proceeds    in    this  emphatic   styl^ 
**  Now,  language  more  direct  than  this  can  8carce= 
**  be  imagined  to  express  the  intentions  of  the  parti 


"  that  the  insurance  was  to  be  made  in  the  name  » 
"the  owners,"  &c.  "Not  one  word  is  said  that  th^ 
"  insurance  was  to  be  solely  and  exclusively  for  Heemr 
"  as  mortgagee  ;  for  in  such  a  case  he  would  hold  tfcr 
"  policy  as  a  principal,  and  not  as  a  collateral  secav 
"  rity." 

Fourthly.  It  was  objected  that  Reed's  interest  dS 
not  exist  at  the  time  of  the  execution  of  the  policy 
the  assignment  not  being  then  actually  made. 

Such  being  the  facts,  and  the  reasoning  in  the  ca^ 
of  Carpenter  v.  The  Washington  Insurance  Compavi/^  as  ism 
as  immediately  touched  the  present  case,  it  is 


apparent  to  require  illustration  that  it  does  not  assi 
the  defendants.    But  when  it  is  remarked  that  evei 
thing  which  the  learned  Judge  deemed  wanting  z 
that  case  to  establish  the   mortgagee's  title  exit 
here ;  and  every  thing  which  he  stated  as  hostile  the  -ar 
to  that  title  is  here  absent;  it  may  well  be  afik^<d 
whether  it  does  not    in  reality  strongly  favor  tiac 
opinions  I  have  just  advanced.  In  one  particular,  VKid 
that  which  I  consider  a  most  important  one,  it  doe^ 
so  directly.    The  learned  Judge  felt  at  liberty  to  loot 
into  the  agreement  between  the  mortgagor  and  mort- 
gagee to  discover  their  intention  in  relation  to  insur- 
ance, and  to  carry  that  intention  with  him  into  the 
exposition  of  the  policy.    I  may,  then,  claim  the  Wg'^ 
authority  of  that  learned  judge  for  having  used  ^^ 
mortgage  for  the  same  purpose ;  and  when  its  t^^^ 
are  seen  to  be  that  Ogilvie  engaged  to  insure  the  V^ 
perty  in  some  office,  to  be  chosen  by,  and  in    * 
name,  and  for  the  benefit  of,  the  plaintiff,  maj*'  *^^ 
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emphatic  words  be  justly  borrowed  with  a  con-      1864. 


application  to  this  case?  " Now,  language  more  brush 
**  direct  than  this  can  scarcely  be  imagined  to  express  ^Scb^co^' 
**  the  intention  of  the  parties,  that  the  insurance  should 
**  T>e  made  in  the  name  oi  Brushy  the  mortgagee,  upon 
**  liis  interest  and  for  his  account,  and  that  the  policy 
**  sliould  be  held  by  him,  not  as  a  collateral,  but  as  a 
**  principal  security." 

The  next  case  approached  more  nearly  in  its  cir- 
cnxnstances  to  the  present— (rro^reitor  v.  The  Atlantic 
Fire.  Inmrance  Company  of  Brooklyn^  17  New  York 
Kep.,  891. 

The  defendants  in  that  case  insured  McCarty 
against  fire  on  his  brick  dwelling-house,  &c., — "  loss, 
**  if  any,  payable  to  Seth  Grrusvenorj  mortgagee." 
The  policy  contained  the  condition  to  be  void  in 
case  of  transfer  of  the  assured's  interest  either  in 
pi'operty  or  policy  without  consent ;  and  before  the 
fire  McCarty  did  sell  the  property  |without  consent. 
Nothing  is  said  of  any  agreement  between  mortgagor 
'^nd.  mortgagee. 

Judgment  for  the  plaintiff  was  brought  up  to  the 
^ourt  of  Appeal  of  New  Yorkj  and  there  reversed,  — 
^ttee  Judges  concurring  and  one  dissenting,  with  this 
*^rtlring    peculiarity,  that  while    one  of   the    three 
{.Harris  J.)  condemned  in  no  measured  terms  as  un- 
*^tind  law  the  decision  in  The  Iraders'  Insurance  Com- 
P<^y  V.  Boberlj  before  referred  to,  two  of  them  ( Seldon 
^tid  Strong  JJ.)  declared  their  opinion  that  the  doc- 
^tine  of  that  case  should  be  maintained,  distinguish- 
ing it  from  the  case  before  them  in  that  they  were  of 
Opinion  that  on  an  assignment  with  consent  there  was 
Plnvity  of  contract  between  the  mortgagee,  assignee, 
^tid  the  insurers.    Harris  J.,  who  delivered  the  judg- 
^^ent,  went  upon  what  he  considered  the  clear  inten- 
^f)n  of  all  the  parties,  that  the  interest  of  the  mort- 
f&^gor,  and   not  that  of   the  mortgagee,  should  be 
^^^sured.      The  plaintiff  he  looked  upon  merely  as 
^^pointee  of  the  party  insured,  to  receive  the  money 
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1864.      which  might  accrue  to  the  latter  upon  the  contra< 

BBU8H      and  regarded  the  provision  in  the  policy  in  that  r€ 

^TNA  ig»uH.  pect,  as  having  no  more  effect  upon  the   contra 

itself,  than  it  would,  had  it  been  provided  that  tl 

loss  should  be  deposited  in  a  specified  bank,  to  ti 

credit  of  the  party  insured. 

American  decisions  have  not  the  weight  of  absolu 
authority  here,  although  they  are  uniformly  consider* 
Avith  the  attention  due  to  the  learning  and  ability  co 
spicuous  in  them ;  and  many  important  causes  ha 
been  determined  in  this  Court  by  the  light  thrown  < 
the  law  in  American  decisions. 

In  the  case,  however,  of  Orosvenor  v.  ITie  AUan 
Fire  Insurance  Company^  there  appears  a  difieretice 
the  facts  that  weakens  very  greatly  its  application 
the  present  case.  The  two  circumstances  on  whi< 
my  judgment  is  chiefly  made  up  in  this  case  a 
wanting  in  that,  that  is  to  say,  the  agreement  th 
the  policy  should  be  effected  in  the  name,  and  for  tl 
benefit  of  the  mortgagee,  and  the  relation  establish^ 
in  the  policy  between  the  payment  of  the  loss  ai 
the  interest  of  the  mortgagee. 

This  difference,  and  many  expressions  in  that  cat 
lead  me  to  believe  that  the  opinions  of  the  Judg 
who  determined  it  would  have  been  different,  had  t 
facts  been  of  similar  character  to  those  that  disti 
guished  the  case  before  the  Court 

But  I  am  bound  to  say  that  if  I  am  mistaken  in  th 
and  the  opinions  of  the  Judges  would  have  expe 
enccd  no  change,  although  the  facts  had  correspond 
with  those  of  the  present  case,  I  should  feel  boui 
with  every  deference  to  the  learned  Judges  in  th 
case  to  say,  that  my  mind  not  being  convinced 
their  reasoning,  or  satisfied  with  their  conclusions 
could  not  allow  my  judgment  to  be  controlled  by  t 
decision  they  arrived  at  in  Grosvenor  v.  The  AHat 
Fire  Insurance  Company. 

I  have  extended  my  remarks  on  the  leading  Arm 
can  cases  cited  on  the  argument,  in  consideration 
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trie  great  confidence  with  which  the  learned  counsel      1864. 
for  the  defendants  appeared  to  rely  on  them,  and  from       bbdsh 
tixe  respect  due  to  the  Courts  in  which  thev  were  ^tka  insub- 
decided. 

I>oD])  J.*  dissented. 

I>S8Babkes  J.  concurred  in  the  opinion  of  Youno 
•  J.  and  Johnston  E.  J. 

^WiLKiKS  J.     The  questions  that  have  arisen  in 

is  case  will,  in  effect,  be  decided  by  ascertaining  the 

le^al  meaning  of  this  policy.    It  is  not  necessary  to 

iuqaire  whether  in  any  contingency  Ogilvies  interest 

AS  oumer  was  insured,  but  it  is  important  to  determine 

^rlieiher  Brush's  interest  as  mortgagee  was  designed  to 

be    protected;    and,  assuming  that  it  was  insured, 

virbether  he  has  taken  the  necessary  steps  to  entitle 

bixn  to  recover.     It  may  be,  that  this  policy  has  a 

donUe  aspect,  and  that  its  legal  operation  is,  according 

^^o   contingencies,  to  cover  the^espective  interests  of 

QffQoie  and  of  Brush ;  in  other  words,  to  protiect  Brush 

^^   TQspect  of  the  debt  due  to  him  by  Ogilvie,  and  to 

P*x>tect  OgUvkj  as  owner,  in  case  when  the  building 

b^ppened  to  be  destroyed  the  debt  referred  to  had 

"^^^n  wholly  or  in  part  paid.    But  how,  on  legal  prin- 

^^iJ^les,  that  second  object  could  be  accomplished  under 

**^iB  policy,  which  provides,  without  any  qualification 

^Aafcwr,  tiiat,  in  the  event  of  a  loss,  the  sum  insured 

^ball  be  paid  to  Brush*'  substantially  for  his  own 

^nefit,  and  without  any  ulterior  reference  to  Ogilvies 

^^^ough  this  form  of  policy  may  be  commonly  used 

the  purpose  of  effecting  insurance  of  the  respective 

Crests  of  an  owner  and  of  a  mortgagee,  might,  as 

^^    strikes  my  mind,  become  a  question  not  free  from 

"^^culty.    The  instrument  contains  no  express  con- 

^^^"act  to  pay  the  loss  to  OgilviCy  and  there  are  no  words 

Bum  J.  was  ftbMDt 
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1864.      from  which  such  contract  could  be  implied,  exc^p^ 
BRUSH      language  which  is  in  terms,  indeed,  expressive        ^^ 
jExicA  iNsuR.  insurance  of  John  Ogilvky  but  which  is  nevertheless      ®^ 
restrained  and  qualified  by  other  language  as  to        ^^ 
limited  to  an  insurance  of  Peter  Brush.  (On  this  po       "^^ 
see  the  case  of  Farrow  v.  The  Commonwealth  Inswra^^^^ 
Company^  18  Pick.  53.)    I  consider  the  eflEect  of  t:::::^"^^^ 
whole  phraseology  used  to  be  an  insurance  of  jBru^j^*^^*^^ 
interest  as  a  mortgagee ;  and  therefore  I  thus  readtl^::*'"^^ 
policy : 

"  By  this  policy  of  insurance  the  JEina  Fire  Inst^^^^^^' 
"  ance  Company j  in  consideration  of  ten  dollars  to  the-^^^°^ 
"  paid  by  the  assured  hereinafter  named,  (and  Brusm^^^^^^'^ 
"  is,  as  well  as  Ogilvky  thereinafter  named,  and  Brus^^^^^^ 
"in  fact,  by  his  agent,  handed  the  premium  to  th::^*-'^^ 
"  Company),  the  receipt,  &c.,  do  hereby  insure  agains^  .^mst 
"  loss  or  damage  by  fire,  to  the  amount  of  one  thou^  ^^' 
"  sand  dollars,  on  the  framed  building,  &c.,  John  OffUvt^^^^  ^ 
"  {for  the  benefit  of  Peter  Brushy* 

These  last  words  are  the  only  words  I  have  venture^  ^^^^ 
to  introduce,  and  I  have  not  hesitated  to  do  so  becaus-  ^^  ■^^\ 
a  benefit  to  BrushiQ  immediately  afterwards  expreBsem^^ 
in  terms,  as  follows :  "  the  loss,  if  any,  payable  (withi»  -^  " 
"  sixty  days  after  proof)  to  the  order  of  Peter  Brushy  i  M^  ^ 
"  claimed,  his  interest  being  as  mortgagee." 

Relatively  to  the  legal  questions  under  review  in  this-  '^  ^ 
case,  I  cannot  but  regard  that  person  as  substantialljaC-*^' 
insured  by  this  policy,  to  whom  the  insurers  have  nof 
only  agreed  to  pay  the  money  in  case  of  loss,  balS 
whom  they  have  recognised  as  having  that  particular:^ 
interest  which  is  expressed  concerning  him. 

The  case  of  Grosvetwr  v.  The  Atlantic  Fire  Insurance  ^ 
Company  of  Brooklyn,  17  N.  Y.  Rep.,  391,  was  relied  on  at 
the  argument  by  the  defendants'  counsel ;  but  if  we 
contrast  that  case  with  this,  it  will  be  perceived  that 
it  was  because  the  American  case  wanted  two  circum- 
stances which  mark  this,  that  the  mortgagee's  interest 
was  therein  held  not  to  be  covered  by  the  policy. 
Those  were,  first,  payment  of  the  premium  by  the 
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TXiortgagee ;   secondly,  an  express  statement  in  the      1864. 
inBtrument  of  the  plaintiff's  interest  being  that  of  a      brush 
mortgagee.    In  the  New  York  case,  the  policy  afforded  -s:tna  insur- 
no   evidence  that  the  assurers  recognized  any  interest 
of  the  plaintiff's  assignor  in  the  subject  of  the  insu- 
rance, in  respect  of  which  the  money,  in  case  of  loss, 
was  to  be  paid  to  him.      The  word    '•  mortgagee  " 
added  to  the  name  of  KeUog  might  have  been  vaguely 
descriptive,  and  used  consistently  with  the  ignorance 
of  the  insurers  of  his  actual  interest  —  used  consist- 
ently with   an  inference,  that  he  was  designed  by 
MeCarty^  the  owner,  as  his  appointee  to   receive  the 
money  for  his  {McCarty's)  benefit,  in  the  event  of  a 
loss.    There  was  nothing  in  the  policy  which   con- 
tradicted this.    It  was,  therefore,  under  the   circum- 
^tacces  of  that  case  (in  which,  by  the  way,  the  whole 
Court  did  not  concur),  not  unnaturally  inferred  that 
the  insurers  intended  to  carry  out  a  designation  by 
^cOarty  of  the  mere  hand  that  he  wished  to  receive 
ttie  money,  in  case  of  loss,  for  him,  whilst  as  they, 
in  receiving  the  premium,  and  making  the  contract, 
f^new  McCarty  atone,    he  was  reasonably  enough  re- 
P^rded  by  them  as  the  party  actually  insured.    Circum- 
^nces,  however,  of  a  very  different  character  distin- 
guish this  case.     Brush  is  not  merely  described  as 
"-Peter  Brush,  mortgagee  "  ;  but  the  insurers  expressly 
stipulate  to  pay  the  loss  to  the  order  of  Peter  Brush 
{^ot  inferentially  for  the  benefit  of  Ogilvie,  but)  indis- 
putably for  his  own  benefit,  as  the  sole  and  ultimate 
^^ject  of   the    payment.     And  what,  I  ask,  is  the 
^^daration  of  Brushes   recognized  interest,  in   con- 
'^^ction  with  the  engagement  to  pay  the  loss  to  him, 
^^t  a  stipulation  that  such  loss  shall  be  so  paid  to  him, 
^cause  he  is  interested  in  the  corpus  of  the  insu- 
5^lice  as  a  mortgagee  of  it  ?    And  what  is  that  but  an 
^  durance   of  the  interest  of  a   mortgagee  ?     If  I 
5"^^  asked,  Why,  then,  is  Ogilvie  named  in  the  policy? 
answer,    Simply  because   he,  under  his  personal 
^^enant,  happened   to   be    bound  to  keep  Brush's 

63 
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1864.      debt  insured   (and  insured,  as   it  appears  from 


Brush  mortgage,  in  the  mortgagee's  name\  and  because  that 
^TNA  iNsuR.  eumstunc-e  substantially  may  be  supposed  to  have  bcEis-c 
communicated  to  the  insurers.  In  the  American  cat  ^< 
it  does  not  appear  that  the  insurers  knew,  otherw^  5s 
than  iufcrcntially,  before  the  trial,  that  before  fcli< 
execution  of  the  policy  the  insured  property  Yi^^i 
been  mortgaged  by  McCarty  to  KeUog,  In  the  c^sb< 
before  us  it  is  certain  that  the  insurers,  at  the  dat^  o 
the  policy,  were  aware  "that  Brush  was  interested  ii 
"the  subject  of  the  risk  as  a  mortgagee,"  and,  » 
Ogilvic's  name  is  mentioned,  it  cannot  be  doubt:  ^< 
that  they  knew  it  was  as  mortgagee  of  him.  On  t:3i< 
hypothesis  that  such  was  not  the  fact,  how  could  t^Mn 
language  noticing  Brush's  interest  have  found  5t 
way  into  the  policy?  On  an  opposite  hypothesis,  i 
would  have  sufficed  to  have  said,  "  the  losSj  if  any^  t* 
"  be  paid  to  Peter  Brush.'* 

The  Appeal  Court  of  New  York  viewed  the  pla  iJ3 
tiff's  assignor  (the  mortgagee)  as  merely  the  appoif^  '^ 
of  the  owner,  (who  was,  as  they  thought,  the  paKT^J 
insured,)  to  receive  the  money  which  might  becoK::^^ 
due  him  (the  owner)  from  the  insurers.     Could  th^^y> 
possibly,   under  the  language  of  this  policy,  hf^^^® 
taken  the  same  view  of  Brush's  relation  to  OgUt^^ 
and  to   the  premises  insured?     Is  not,  I  ask,  t^^^ 
supposition  that  Brush  was  intended  to  be  a  mc^  ^ 
channel  of   conveying,  in    any   event,    the   mone?     • 
when    paid,   to   Ogilvie^   absolutely  excluded   by  tl"^    ' 
language  used,  which  directs  it,  without  qualification  C^ 
limitation,  in  the  case  of  a  loss,  to  be  paid  to  Brush 
K  that  supposition  can  be  made,  ^^expressumfacitcessar^ 
^^ taciturn"  is  no  longer  a  governing  maxim  in  the  Isxvf^ 
of  Ey\gland.    Recollect,  the  New  York  Court  likened  the  ^ 
relation  of  KeUog  (called  mortgagee)  to  the  insurers, 
and  to  Mc  Carty  (the  owner),  to  a  mere  banking-house, 
in  which  the  insurance  money  was  to  be  paid,  tlicnce 
to  be  drawn  out  by  the  owner  at  his  pleasure.     Is 
this   Court,  I  ask,   at   liberty  to    regard  Brushy  in 
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m  case  of  payment  of  the  loss  to  him,  as  the  mere      1864. 
Ininker^  or   depositary   of   the  money  for    Oyilvie  ?      If      brush 
Brush's  mortgage  debt  from  Ogilvie  was  unpaid  (as  we  ^tna  insub- 
know  it  was  unpaid)  when  the  fire  took  place,  Brush 
was  entitled  to  receive  the  insurance  money  to  respond 
his  personal  interest  as  a  mortgagee  according  to  this  con- 
tract;  if,  when  he  shall  receive  the  insurance  money, 
any  portion  of  his  mortgage  debt  shall  have  been  paid 
by  or  on  account  of  Ogilvie  since  the  loss,  Brush  will 
of  course,  on  general  principles  of  equity,  irrespective 
of  this  contract,  be,  pro  tantOj  a  trustee  for  Ogilvie. 
The  learned  American  Judge  notices  the  fact  of  pay- 
ment of  the  premium  by  McCarty.      In    the    case 
before  us,  it  was  indeed  paid  from   Ogilvie's  funds 
under  his  contract  with  Brush  ;  but  it  does  not  appear 
that  the  JEtna  Company  knew  this,  and,  therefore,  as 
Brushes  agent's  was  the  hand  that  actually  paid  it,  the 
effect  of  the  payment  in  the  construction  of  this  con- 
tract is  precisely  the  same,  as  if  the  premium  had  been 
paid  out  of  Brush's  own  pocket.    Scott,  the  agent  of  the 
Company,  says  he  was  applied  to  by  Ogilvie  to  insure 
the  premises,  and  that  he  had  no  interview  with  the 
plaintiff,  and  he  would  convey  an  impression  that  he 
"^ew  Ogilvie  alone  in  the  transaction ;  but  that  is  consis- 
tent with  his  recognizing  on  the  face  of  the  policy,  an 
^'^terest  which  is  not  that  of  Ogilvie,  and  not  entirely  con- 
*^^tent  with  the  facts  of  his  having  received  the  pre- 
mium from  Brush's  agent,  and  his  having  delivered 
^*^^  policy  to  that  agent.    The  learned  American  Judge 
^^arris)  after  remarking  that  he  agreed  with  the  Court 
"^low  "  that  there  was  nothing  in  the  policy  on  which 
the  Court  could  adjudge  that  in  legal  effect  it  was 
^  contract  insuring  the  interest  of  the  mortgagee  as  such, 
Except  in  the  provision  which  declares  that  the  loss, 
iC  any,  which  occurs  under  the  contract  insuring  the 
^Mortgagor's  interest  shall  be  payable  to  the  mort- 
gagee " ;  went  on  to  observe,  as  the  very  ground- 
^^rk  of  his  judgment,   "that  that  provision  merely 
designates  a  person  to  whom  such  loss  is  to  be  paid, 
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1864.       "and  shows  that  he  is  a  person  who  may  Mve 


BBU8II  "  interest  in  its  being  so  paid/*  These  words  arc 
^TNA  iNsuB-  my  mind  very  striking  and  significant.  They  apf 
to  me  to  suggest  an  inevitable  inference,  that  if 
language  in  lie  case  before  him  had  been  sufiBci 
(as  in  our  case  the  language  unquestionably  is 
indicate  a  person  having  an  acknowledged  subsist 
interest  in  the  insurance  money  being  paid  to  him. 
would  have  regarded  that  person  as  the  insured  pa 
In  this  view,  the  opinion  of  Harris  J.  is,  inferontia 
a  judgment  favorable  to  this  plaintiff.  The  groi 
of  his  decision  appears  to  have  been  thfi  absence  fi 
the  policy  before  him  of  qualifying  language  wl: 
occurs  in  this ;  language,  the  insertion  of  which  al 
could  vary  the  legal  effect  of  a  contract,  which, 
for  that  insertion  would  have  been,  as  I  concede 
would,  in  such  a  case  have  been,  a  contract  of  iiiswn 
vntk  the  owner  alone.  This  is  plainly  the  rationak 
the  New  York  case,  and  beyond  this  it  does  not  dec 
anything  that  bears  on  the  subject  of  our  pres 
inquiry.  Whatever  other  meaning  then  may  be  al 
butable  to  the  words,  I,  for  the  purposes  of  our  pres 
inquiry,  regard  the  phrases  "  the  assured^'  and  * 
'^  said  assured,'' B.nd  the  pronoun  "Ais"  occurring 
this  policy  as  indicating  Brush ;  and  I  consider  1 
also  as  a  person  insured  in  the  sense  of  the  phi 
" all  persons  insured^'  which  is  used  in  the  eleve 
condition  subjoined  to  the  policy.  In  this  view  of 
case,  and  regarding  Brushy  and  not  Ogilvie^  as  the  i 
contracting  party,  there  is  substantially  only  one  p< 
necessary  for  me  to  consider  under  the  pleadings, ! 
that  is,  "  whether  proof  a^  required  by  the  policy  was  g 
"  by  Brush.''  There  is,  indeed,  a  plea  "  that  no  els 
"  by  him  was  made  within  sixty  days,'*  but  this  se< 
to  mo  to  have  no  foundation  in  the  terms  of  the  c 
tract  as  rightly  interpreted.  The  phrase  has  mani 
reference  to  the  time  of  payment,  and  not  to  the  t 
of  claim  to  be  made  by  Brush,  relatively  to  the  t 
of  loss. 
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•Adverting,  then,  to  the  only  plea  on  which  defen-  »  1864. 
A^nta  could  rely,  and  assuming  for  the  present  that  brush 
J^rush  was  the  party  who  was  bound  to  ffive  the  -etna  insur 

^         *f  O  ANCE  Co. 

proofs,  let  us  see  how  the   question'  stands  on   the 
^Wdence  respecting  the  plea,  which  alleges  that  they 
W'ere  not  duly  given  by  him.    The  company's  agent, 
on    receiving  from  Brush's  agent,    or  solicitor,   the 
proofs  in  evidence,  not  having  objected  any  defect 
in   ihem^  which,  if  stated  and  existing,   might  have 
been  supplied,  but  having  stated  "that  the  docu- 
**  ments  received  were  no  proof  at  all,  but  tohat  he 
^^  required  was  proof  from  Ogilviey'  and  not  having  ob- 
jected to  the  certificate,  which  was  one  of  them,  that 
it  -was  not  the  certificate  of  a  magistrate  or  notary 
public  nearest  to  the  fire,  (even  supposing  that  under 
the   plea  in  question  he  could  have  insisted  on  that 
objection  at  the  trial,)  I  am  of  opinion  that  we  must 
regard  the  evidence  as  shewing  a  complete  perform- 
*tnce  by  the  assured  of  all  that  was  required  of  him 
by  the  eleventh  condition.    But,  within  the  meaning 
of  that  condition,  and  of  this  policy,  was  Brush  the 
^fisured  who  was  bound  to  furnish  the  proofs  ?      On 
this  point  my  mind  long  wavered,  and  when  at  last  it 
settled  into  the  conclusion  which  now  governs  it,  that 
^^nclusion  was  influenced  by  the  views  already  ex- 
P'^Sfied,  and  in  connection  with  them,  by  the  following 
^^Osiderations.    At  one  time  it  occurred  to  me  as 
^^^isonable  that  the  Company  should  have  designed  to 
Pt)t€ct  itself  by  reserving  a  right  to  demand  from 
^^9Uvie^  who,  as  occupant,  would  be  thought  most 
**kely  to  know  the  truth,  a  statement  on  oath  of  all 
^^I'cnmstances  connected  with  the  fire ;   but,  then,  I 
f^flected  also,  that  if  the  policy  had  been  one  which, 
^^  torms,  without  naming  Ogilviey  had  insured  Brush  as 
^^*^^^agUy  the  insurers  could  by  the   terms  of  their 
P'^Uted  conditions  have  obtained  no  more  information 
^*'Onx  Brush,  than  he  has  actually  given  in  this  case ; 
^W  is,  information  founded  to  a  limited  extent,  if  at 
^^-l,  on  his  own  knowledge.    Such,  obviously,  in  a  great 
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1864.      majority  of  cases  must  be  the  nature  of  the  pro« 


Brush      furnished  by  a  mortgagee. 
^TNA  iNsuR.      A«:ain,  states  of  facts  that  are  within  the  ranere 

ANGE  Co.  .  .  .  ^ 

contingencies  likely  to  have  been  in  the  contemp 
tion  of  the  insicrerSy  may  be  supposed  to  have  mark 
this  case,  which  would  have  made  it  for  their  inter' 
that  the  mortgagee,  under  a  policy,  framed  precis 

as  this  is,  should  be  regarded  as  the  insured.     Su 

pose,  after  notice  of  the  fire,  that  they  had  grounds 

suspect,  though  they  could  not  prove,  that  Brush  ha 

before  the  calamity,  secretly  assigned  his  mortga 
and  was  colluding  with  his  assignee,  for  the  prott 
tion  of  the  latter.     In  that  case,  the  company,  treatir 
Brush  as  the  assured,  would  have  been,  on  obtainir 


proof  of  the  assignment,  exempt  from   all  liabilit 
and,  to  protect  themselves  against  his  claim,  wou     ^ 
have  only  to  avail  themselves  of  condition  eleve^=3 

and  require  him  to  declare  on  oath  what  was  h 

interest  at  the  time  of  the  fire.    Again,  assume  th 
this  policy  in  its  legal  effect  covers  the  interests 
the  owner  and  of  the  mortgagee.   On  that  assumptio 
if,  at  the  time  of  the  fire,  the  mortgagee's  debt  we 
unpaid,  he  was  the  insured,  primarily,  at  least,  pi — 
tected  by  the  policy;  and  he  was  the  person  wh 
within  the  meaning  of  the  eleventh  condition,  p 
marily  '^sustained  loss  or  damage  by  thefire^''  and  woul 
therefore,  be  the  person  whose  duty  it  was  to  fiimi 
the  proofs.     So  on  the  other  hand,  if  at  the  time 
the   loss,  the  mortgagee's   debt  was  fully  paid,  tb 
owner  would  be  he  who  suffered  by  the  fire,  an 
would  be  bound  to  give  the  proofs.    Again,  suppos 
the  building  burnt  in  this  case  to  be  the  only  securit^^ 
of  the  mortgagee,  and  it  to  be  worth  one  thousandr^ 
dollars  and  no  more,  and  the  rock  on  which  it  stood   ■ 
worth  nothing,  and  Ogilvie  insolvent :  in  such  a  case, 
he  would  have  no  interest  at  stake,  would  sustain  no 
loss,  and  therefore  would  feel  no  solicitude.     Brushy 
on  the  other  hand,  if  aware  of  the  fire,  and  enabled  to 
be  present  {it  it,  looking  to  his  obligations  under 
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pnnted  condition  ten,  would  feel  that  it  was  for  his      1864. 


interest  "  to  use  nil  possible  diligence  in  saving  and  pre-       bbush 
^'^ serving  the  property  insured,''  and  would  therefore,  it  -Etna  iksub- 
*^^y  be  assumed,  make  efforts  to  th^t  end,  which 
^ight  save  the  building.      Ogiloie,  however,  feeling 
^o  interest,  would  probably  fold  his  arms  and  regard 
^th  indifference  the  ravages  of  the  fire.     So  that  I 
^ink  we  are,  on  the  whole,  not  likely  to  prejudice 
this  company  in  their  general  transactions  by  so  con- 
struing these  conditions,  as  to  consider  in  the  case 
before  us,  that  party  bound   to  perform  them,  who 
tas  primarily  and  directly  sustained  damage  by  the 
fire  insured  against. 

That  this  action  was  rightly  brought  in  Brush's 
name  cannot,  in  any  view  of  the  case,  be  questioned. 
The  whole  chapter  which  contains  the  passage  cited 
'^t  the  argument  from  Addison  on  Contracts  shows  this ; 
^^d  abstracts  of  certain  United  States  cases  which  we 
fin.<i  in  text  writers  are  in  entire  accordance  with  com- 
'^^^on  law  principles,  that  of  themselves  would  be 
^^©cisive.  For  a  full  recognition  of  these  last  as  entirely 
®^pporting  Brush's  right  to  sue,  see  Farrow  v.  The 
^^^^f>ni7nonwealth  Insurance  Compant/y  18  Pick.  53. 

-A^ngeU  on  Fire  and  Life  Insurance,  sec.  60,  thus  notices 
tile  effect  of  an  American  decision,  reported  in  16  Shep. 
\ilfame  Rep.)  337.      "If  a  mortgagor  procures  insu- 

*  itince  in  his  own  name,  but  with  a  stipulation  that 

*  tie  amount  of  the  loss,  if  any,  shall  be  paid  to  the 

*  xuortgagee,  a  suit  on  the  policy  may  be  maintained 

*  in  the  name  of  the  mortgagee."  It  is  added,  "  the 
fact  of  bringing  such  suit  ratifies  the  act  of  pro- 
curing insurance  for  his  benefit." 

In  the  case  before  this  Court,  ratification,  indeed, 

^"ould  scarcely  be  necessary  to  give  validity  to  the 

"Contract  as  respects  Brush,  for  so  far  as  the  defendants' 

"^Ompany  knew,  when  the  policy  was  executed,  the 

"^^nsideration  for  their  promise  moved  from  Brush, 

^Vho,  by  his  agent  Whitley,  paid  the  premium  to  Scott. 

"  It  seems,"  Parsons  writes  (511),  "  that  a  mere  order 
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1864.      "  by  mortgagor  indorsed  on  the  policy  to  pay  1 
BBU8H      "  gagee,  and  assented  to  by  the  insurers,  will 
J^Tsx  i^^-  "  the  mortgagee  to  sue  in  his  own  name." 

In  my  judgment,  Brush's  interest  as  a  mortg 
OgUvkj  in  the  building  destroyed  by  fire,  which 
afthe  time  of  the  contract  and  at  the  time  of  i 
was  intended  to  be  insured,  and  was  insured 
policy.  "Whether  the  then  existing  or  any  futi 
tingent  interest  of  OgUvie  in  that  building  v^ 
covered  by  the  policy,  is  a  question  on  which  I 
called  on  to  give,  and  I  do  not  express  any  opi 

Eule  disc 
Attorney  for  plaintiff,  Coombes. 
Attorney  for  defendant,  W.  Suiherlandj  Q.  C. 


Note. — In  this  case  the  defendants  pleaded, 
other  things,  that  the  building  insured  was 
set  fire  to  by  OgUvie.  The  various  issues  ra 
the  pleadings,  were  put  to  the  jury  in  the  : 
questions,  and  they  distinctly  negatived  the  cl 
wilful  and  fraudulent  burning  by  OgUvie. 
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1864. 


GRANT  versus  JOHNSON  bt  al.  ^'~**»  «• 

DEMURRER  to  the  declaration,  argued  in  Trinitj  "^  pl«^ntu^ 
Term  last,  before  Yoimg  C.  J.,  Doddy  DesBarreSj  under  seal, 
wiiWOkma  JJ.,  by  J.  JlfoCu%,  Q.  C,  for  plaintiff,  ^^^^ 
ud  the  SoUeiior  General  for  defendants.  tator  in  the 

The  gronndfl  of  demurrer  were,  first,  that  the  decla-  bookafSier^aiid 
^on  did  not  disclose  any  cause  of  action  aeainst  «*»^o«^» "  *>• 

-1     ,  ,  _  *-*  should  diiecty 

^0  defendants,  inasmuch  as  they  were  not,  as  execu-  for  a  term  or 
tdra  of  their  testator,  liable  on  the  contract  set  forth ;  *^il*^; 

'  '  only  two  of 

^dcoud,  that  the  contract  was  of  that  nature  that  the  which  had  ex- 
Jiability  of  either  party  terminated  by  the  death  of  \qj9^  aL^^ 
*fce  other ;  third,  that  the  contract  set  out  did  not    it  was  also 

aU  >■■•.•  1  n    1  agreed  that 

«ilow  any  obligation  on  the  part  of  the  testator  or  testator  should 
kia  executors,  to  keep  the  plaintiff  in  employment  ^^^^^ 
^Ojing  the  three  years  therein  mentioned.  ation  of  snoh 

TThe  substance  of  the  declaration  is  fully  set  out  in  J^^'JIJiJJy 
^^j©  indgment  of  his  Lordship  the  Chuf  Justice.  salary;  but  mo 

^  mention  waa 

made  in  the 

TouM  C.  J.  This  is  a  demurrer  to  the  plaintiff's  JST^lii' 
-^csliuration  containing  three  counts,  being,  in  sub-  representattro 
ti^nce,  as  follows:  l^^^yK 

In  the  first,  he  alleges  that  Murdoch  McPhersoTij  ^^  =^e 
^^  testator,  by  an  instrument  under  seal,  in  con-  of  the  death  of 
i^ji^ration  that  the  plaintiff  had  agreed  to  enter  into  ^^^, 
service,  and  diligently  to  serve  him  for  three  ntion  or  the 
in  the  business  of  bookseller  and  stationer  as  **JSi  testator, 
^^  testator  should  direct,  and  to  do  other  things  ^y  ^  ^^»  ^• 
^Dnected  therewith,  as  set  out  in  the  count,  he,  the  ecutors  (the 
a^tator,  would  pay  the  plaintiff  in  consideration  of  wV^U^^' ^ 
^oh  services,  the  yearly  wages  or  salary  of  one  hun-  dismiss  the 
•^^^  and  fi%  pounds ;  that  the  plaintiff  performed  Ley  aoIsSu* 
'Uih  services  for  nearly  two  years,  when  the  testator  ^^,f*^^ 

V  '  Held,  that 

the  agreement 
*^  *  mae  personal  contract,  determinable  by  the  death  of  either  party,  and  that  no  action 
1^14  be  —•<«*■*»•<*  againat  the  executors  by  tiie  plaintiff  tax  his  ^'tmiMBTj  nor  Hor  the  io- 
tai  the  wQl  by  the  testator  ol^e  daose  directing  it. 

64 
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1864.      died,  leaving  the  defendaDts  his  executors ;  that  the 
gbant      plaintiff  was  ready  and  willing  to  continue  his  Ber* 
^^2*2^     vices  foi'  the  residue  of  the  three  years  under  the 
agreement,  but   the  defendants   refused    to   penAit 
him  to  continue  the  same,  and  had  given  him  notice 
to  that  effect. 

In  the  second  count,  the  plaintiff  sets  out  the  mate- 
rial parts  of  the  testator's  will,  the  proving  thereof 
by  the  defendants,  and  the  death  of  the  testator,  and 
alleges  that  the  defendants,  *^  without  any  reaeoDable 
"  grounds  or  cause,  afterwards,  to  wit,  on  the  ITth 
"  day  of  Juli/^  1863,  in  order  to  carry  out  the  direction 
"  of  the  said  Murdoch  McPherson^  discharged  and  difl- 
^^  missed  the  plaintiff,  and  he  hath  from  the  date  of 
''  such  dismissal   up  to  the  commencement  of  this 
"  suit,  and  withaat  any  complainty  or  cause  of  camj^U 
"  given  on  his  party  by  the  act  and  direction  of  the  said 
"  Murdoch  McPhersoUy  in  his  lifetime,  so  prepared  to 
"  take  effect  at  his  death,  been  dismissed ; "  the  i^' 
tection  of  the  testator,  as  set  out  in  the  count,  bel^g 
as  follows :  "  And,  whereas  I  have  now  ascertain®^ 
"  that  the  annual  profits  of  said  business  will  "OO^ 
"fairly  afford  the  payment  of  the  salary  at  pres©^* 
"  given  by  me  to  Mr.  TF.  Qrant  for  managing  the  saix*^ 
"  and  the  said  salary  is  now  wholly  paid  out  of  t/^J 
"  private  funds,  it  is  my  wish  and  desire,  and  I  ^^ 
"  hereby  direct  and  require  my  said  trustee,  Geo^^ 
"  W.  JohnsoUy  immediately  after  my  decease,  to  ten^^* 
"  nate  the  engagement  of  the  said  WUliam  Qnmdy  f^or 
"  the  reasons  aforesaid,  and  for  other  causes  not  nO'^ 
"necessary  to  mention,  but  which  can  hereafter  t^® 
"  given,  if  required." 

In  the  third  cOunt,  the  plaintiff  complains  that  tE^^ 
testator,  having  made  such  agreement,  wrongfhlly  pr'^^ 
pared  and  executed  such  will  and  gave  the  fotegois    ^^ 
direction  therein,  which  the  defendants  obeyed,  an 

discharged  the  plaintiff,  refusing  to  allow  him  to 

and  complete  Us  term  of  service  as  he  had  a  right  \0^ 
do. 
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rgament  of  this  case  raised,  first  of  all,  the  1864. 
,  under  what  circumstances,  and  to  what  ex-  Qiuht 
jCDtors  are  liable  for  the  contracts  of  their    jotostok 

The  general  rule  on  this  bead  is  well  un- 
,  and,  in  the  case  of  debts  and  other  ordinary 
»ns,  is  of  familiar  application.  The  executor 
stent  of  the  assets  in  his  hands  stands  in  the 

his  testator,  and  the  administrator  in  the 
'  his  intestate.  In  contracts  for  work  and 
nd  for  personal  services,  other  considera- 
en  come  into  play,  and  nice  distinctions  will 
es  arise.  It  would  often  be  a  great  injustice 
istate  of  a  contractor,  and  to  the  party  with 
he  contract  was  made,  if  the  executor  were 
berty,  and  were  not  compellable,  too,  to  com- 
3  contract.  It  may  be  difficult  to  lay  down  a 
1  rule ;  but  common  sense  and  reason  show 
lie  of  pretty  large  application  must  exist 
irshall  v.  Broadhurst,  1  Cr.  &  Jer.,  403,  it  was 
tgly  held  that  executors,  as  such,  might  re- 
e  value  of  materials  belonging  to  their  testa- 
ch  they  had  worked  up  to  complete  a  contract 
y  him  with  the  defendant.    And  in  Comer  v. 

Mees.  k  Wels.,  853,  Lord  Abmger  asked, 
sing  a  testator,  in  his  lifetime,  to  have  con- 
i  with  a  builder  to  build  a  house,  and  to  have 
>efore  it  was  completed,  and  the  builder  to 
completed  the  contract  after  the  testator's 
;  could  he  not  sue  the  executor,  as  executor,  for 
>rk  done  in  his  time,  so  as  to  charge  the  assets 

testator  ?  "  And  the  defendant's  counsel  re- 
at  he  could,  upon  a  special  count  stating  the 

so  much  of  them  as  to  show  a  contract  with 
itor,  or  that  the  work  was  done  at  his  request, 
lability  of  the  executor  to  fulfil  a  contract  of 
ator  after  his  death  depends  upon  the  nature 
M>ntract.  If  the  contract  be  for  the  writing 
ik^  the  modelling  of  a  statue,  the  conduct  of 
by  a  solicitor  or  attorney,  or  any  other  work 
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1864.      dependent  on  the  personal  talents  and  capacity  of 
GRANT       contractor,  there  of  necessity  the  obligation  of  t 
J0BM8T0V    contract  ceases  with  his  life,  just  as  it  would  ha 
ceased  with  any  hopeless  infirmity  overtaking  tdi 
and  creating  an  impossibility  by  the  act  of  Gk>d« 

In  Wentworih  ei  al.  v.  Cook^  Admmatraior^  10  Ad.  &B1 
42,  the  declaration  stated  an  agreement  between  tb 
plaintiffs  and  defendant's  intestate,  that  plaintid 
should  supply  to  intestate  a  certain  quantity  of  slfttc 
block  monthly,  to  be  delivered  in  Lofndon^  at  a  epeci 
fied  price ;  that  they  should  also  supply  to  him  vasaa 
diately  from  one  hundred  to  one  hundred  and  thirt 
tons  of  blocks  at  the  same  price,  but  of  differei^ 
dimensions,  and  any  further  quantity,  monthly,  thifi 
the  intestate  might  require.  The  intestate  died  befox 
the  period  to  which  the  agreement  extended,  and  ^ 
question  was,  whether  his  administrator  was  botic 
to  receive  the  slate.  This  he  resisted  on  the  grotH 
that  it  was  a  personal  contract ;  and  that  the  int< 
tate  was  required  not  merely  to  pay,  but  to  exereiB^ 
discretion  as  to  the  quantit}'  required.  But  the  Coi 
held  that  there  was  nothing  in  the  defence.  It  ^ 
like  any  ordinary  case  of  goods  ordered  by  a  testat 
which  the  executor  must  receive  and  pay  for.  I 
LiUkdaU  J. ;  ^^  No  doubt  the  personal  representati^ 
^^are  bound,  although  not  named;  and  they  t 
^^  bound  to  pay  damages  out  of  the  assets,  if  tb 
<'do  not  take  the  contract  upon  themselves."  £ 
Coleridge  J.:  ^^If  the  contract  had  been  merely 
*^  supply  what  the  intestate  might  require,  a  differs 
"  question  would  have  arisen." 

In  Sibmi  v.  Kirkman,  1  M.  &  W.  428,  Parke 
lays  down  the  rule,  thus :  ^'  Executors  are  responsit 
^'  on  all  the  contracts  of  the  testator  broken  in  I 
^^  lifetime,  and  there  is  only  one  exception  with  rega: 
^^  to  their  liability  for  contracts  broken  after  his  deatl 
''  that  is  this,  that  they  are  not  liable  in  those  cas 
^'  where  personal  skill  or  taste  is  required."  And 
the  case  I  have  already  cited  from  10  Ad.  k  El 
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-Ptttteson  J,  referred  to  a  case  at  Liverpool^  where  a      1864, 
«>iitract  to  build  a  light-house  was  held  to  be  personal,      uraht 
on  the  ground  of  its  being  a  matter  of  personal  skill    joidistok 
And  Bcience. 

X  cannot  help  thinking,  however,  that  the  rule  as  so 
tftiiited  is  rather  too  narrow,  and  that  it  is  better  stated 
ia  ihe  old  case  of  Hyde  v.  The  Dean  and  Ckmons  of 
l^indsor,  Cro.  Eliz.  552,  where  it  is  said,  "that  a 
'^oovenant  lies  against  an  executor  in  every  case, 
''Sklthough  he  be  not  named;  unless  it  be  such  a 
^  c^ovenant  as  is  to  be  performed  by  the  person  of  the 
**  'testator,  which  the  executor  cannot  perform." 

So  a  testator  may  make  his  estate  liable  by  the 
fi>x*xn  of  his  contract,  as  in  Powell  v.  Graham^  7  Taunt. 
5SO9  where,  in  the  eighth  count  of  the  plaintifi"s 
deolaration,  she  averred  that,  in  the  testator's  lifetime, 
in  oonsideration  that  she  was  in  his  service,  and  would 
be    herein  at  the  time  of  his  decease,  the  testator 
promised  her  that  his  executor  should,  in  a  reasonable 
time  after  the  testator's  decease,  pay,  as  such  his  ex- 
ecutor, a  certain  sum  besides  her  wages,  and  upon 
proper  averments  suited  to  this  promise,  Gibbs  G.  J. 
hftld  that  the  executor  was  liable  without  any  promise 
<nL  lus  part,  and  could  only  defend  himself  by  proving 
Vfti^t  of  assets. 

So  also  in  Alden  v.  KemerUy^  7  L.  T.  Eep.  U.  S.  812, 
decided  in  November^  1862,  where  considerable  repairs 
^^^  become  necessary  to  certain  houses  held  by  the 
^tator  as  lessee,  and  dilapidations  had  taken  place 
^  his  lifetime.  Vice  Chancellor  Wood  held  that  the 
^^^tistees  and  executors  were  bound  to  make  such 
^pairs,  in  accordance  with  the  covenants  in  the 
'^ases,  and  the  amounts  were  to  be  defrayed  out  of 
^e  general  personal  estate  of  the  testator.  ' 

The  cases  arising  out  of  contracts  of  apprentice- 
%lup  were  pressed  upon  us  on  both  sides  at  tiie  argu- 
ment ;  but  these  apply  to  the  present  case  only  by  a 
^^Qmote  analogy,  and  appear  to  be  uncertain.     The 
in  1  Lev.  177,  is  denied,  and  that  in  1  SaUc  66. 
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1864.      waa  overlooked — at  least  it  is  not  mentioDed  in  tli$ 
qrakt      late  case  of  Baxter  v.  Burfidd,  2  Str.  1266,  where  the 
jomfsTOH     Court  said :   "  The  binding  was  to  the  many  to  learn 
^^  his  art,  and  serve  Aim,  without  any  mention  of  ex- 
^'  ecutors.    And  as  the  words  are  confined,  so  is  the 
^'natute  of  the  contract ;   for   it  is  fiduciary,  and 
^'the  lad  is  bound  from  a  personal  knowledge  of  the 
"  integrity  and  ability  of  the  master."    In  the  recent 
case  of  Cooper  v.  Simmons^  on  appeal  to  the  Couti 
of  Exchequer,  5  L.  T.  Eep.  N.  B.  711,  where  an  ap- 
prentice was  bound  to  a  lockmakcr,  his  executors  and 
administrators,  such  executors  or  administrators  car- 
rying on  the  same  trade  or  business,  in  the  sain^ 
town  of  Wolverfiamptonj  the  Court  held  that,  the  i^' 
denture  being  in  this  form,  the  apprentice  was  boun^ 
to  the  executors  as  much  as  to  the  testator.     "  ^bt^ 
<<  the  executors  left  out  of  the  indenture  altogetb^^» 
"the  case  might  be  diflferent."    "Generally  spe^^* 
"ing,"  said  Martin  B.,  "an  apprentice  is  bound    ** 
^^  the  master  only,  and  in  many  cases  this  is  the 
^'  per  and  necessary  arrangement,  as  the  business 
^*  be  one  which  it  would  be  impossible  to  have  tau^^* 
*'by  an  executor;  that  is,  however,  not  so  here,  an^^-  ^* 
^'  is  not  improbable  such  may  have  been  in  the 
^<  templation  of  the  parties  when  the  indenture 
"  entered  into,  and  provision  made  for  it  to  be  c 
^^  tinned  in  the  same  way  and  in  the  same  town." 
Let  us  apply  these  principles  to  the  case  before 
The  plaintifi*,  by  the  agreement  under  seal,  was      ^^ 
serve  the  testator  for  three  years,  only  two  of  whi^'* 
had  expired  at  his  death,  in  the  business  of  booksell^^ 
and  stationer,  as  the  testator  should  direct;  and      ^ 
was  further  agreed  that  the  testator  would  pay  tt^^ 
plaintiff,  in  consideration  of  such  services,  the  yea^^*^ 
wages  or  salary  of  one  hundred  and  fifly  pounc^-^* 
ISo  mention  is  made  of  the  personal  representative  C^^. 


either  side,  nor  is  there  any  provision  for  the  death   "^^ 
either. 
It  was  argued  that  the  business  of  bookseller 
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ationer  jr^qnired  no  extraordinary  skill  or  taste ;  that  1864. 
le  plaintiff*  was  as  much  bound  to  serve  the  defend-  gramt 
nts,  if  they  chose  to  carry  on  the  business,  as  if  he  Johnston 
lad  contracted  to  bind  so  many  books ;  and,  therefore, 
«  he  was  willing  to  serve,  that  they  were  bound  to 
ay  him.  Are  the  cases,  however,  analogous  ?  A 
ontract  to  bind  so  many  books,  unless  they  were  to 
e  doiie  with  uncommon  taste  and  elegance,  implying 
peculiar  aptitude  in  the  workman,  would  probably 
ave  bound  the  personal  representatives  both  of  the 
nployer  and  the  employed,  just  as  in  the  case  of  the 
Eite-blocks,  or  of  the  building  of  a  house.  But  here, 
Lppose  the  plaintiff  had  died  and  his  personal  ser- 
ceg  -^ere  no  longer  possible,  would  the  law  then 
tve  made  his  estate  liable  in  damages  ?  I  think  not. 
tiBt  not  the  obligation  then  be  mutual.  The  testator 
L8  died,  and  he  can  Ho  longer  personally  direct  the 
^tiff  who  was  to  obey  his  reasonable  orders,  not 
ose  of  his  executors  or  administrators,  while  the 
ecntors,  as  appears  from  many  cases,  are  under  no 
ligation  to  carry  on  the  trade,  and  could  do  so  only 
eminent  haeard  to  themselves.  1  M.  ^  Wels.  422. 
CiOrd  Mdon  held,  10  Ves.  121,  that  an  executor  or- 
red  by  the  will  to  carry  on  a  trade  for  the  benefit  of 
:^hild,  makes  himself  personally  liable  in  so  doing. 
C  have  not  touched  the  objection,  that  the  testator, 
^ng  agreed  only  to  pay  the  wages  of  the  plaintiff, 
consideration  of  his  services,  without  covenanting 
employ  him,  no  implied  covenant  arises,  nor  any 
ligation  to  pay  damages  in  respect  of  services 
idered,  but  not  performed.  The  cases  cited  from 
?.  B.,  671,  685,  to  which  those  in  9  Ad.  ^  El.,  693, 
3.  B.,  176,  and  Oro.  Jac^j  417,  may  be  added,  go  a 
g  way  in  support  of  this  argument ;  but  it  is  not 
iMsary,  in  the  view  I  have  taken,  to  examine  them. 
t  remains  only  to  consider  the  second  and  third 
Uit8,[complaining  of  the  terms  in  which  the  testator 
de  his  last  will,  and  the  directions  given^  therein 
)u0  executors,  or  one  of  them,  after  the  contract 
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1864.      entered  into  with  the  plaintiff.    I  have  looked  at  al 


gxaut  the  cases  cited,  and  at  several  others  on  this  head 
joHNSToir  and  have  found  nothing  in  them  to  sustain  eithe 
count.  If  the  law  had  made  the  contract  with  th 
plaintiff  binding  on  the  estate  of  the  testator,  nothinj 
he  could  have  put  in  his  will  would  have  affected  thi 
plaintiff.  In  this  view,  therefore,  the  will  has  don 
him  no  injury,  and,  in  the  nature  of  things,  conl< 
have  done  him  none.  The  cases  cited  from  Fry  oi 
Specific  PerformancCj  60,  note  />.,  do  not  apply 
neither  does  the  case  I  have  already  cited  from  (in 
Jac.y  417.  There  a  will  was  made  in  contravention  o 
the  testator^s  agreement,  and  the  making  of  the  wi] 
was  the  gravamen ;  here  it  is  the  dismissal  of  the  plwi 
tiff,  which  no  will  of  the  testator  could  excuse,  if  th 
plaintiff  had  a  right  independent  of  it.  I  think  tha 
the  law  did  not  give  him  that  right ;  he  omitted  t 
guard  himself  from  the  consequences  of  the  testator* 
decease  within  the  three  years;  and  though  it  is 
hard  case,  in  which  we  would  be  disposed  to  reliev 
him,  if  we  could,  we  are  all  of  opinion  that  the  dc 
fendants  must  have  judgment  on  the  demurrers. 

DoDD  J.*  I  entirely  agree  with  the  Chief  Justia 
that  this  is  a  personal  contract,  and  ceased  at  tb 
death  of  the  testator.  In  the  case  of  GuUer  y.  JPowd 
6  T.  E.,  828,  it  was  said  in  argument  by  the  oounsc 
for  defendant,  that  in  the  common  case  of  service,  ths 
if  a  servant,  who  is  hired  for  a  year,  die  in  the  mdidd] 
of  it,  his  executor  may  recover  part  of  his  wages  i 
proportion  to  the  time  of  his  service ;  but  if  the  sei 
vant  agreed  to  receive  a  larger  sum  than  the  ordiDar 
rate  of  wages,  on  the  express  condition  of  serving  th 
whole  year,  his  executor  would  not  be  entitled  to  an, 
part  of  said  wages  in  the  event  of  the  servant  dyin. 
before  the  expiration  of  the  year ;  and  that  principl 
was  affirmed  by  the  judgment  of  the  Court.    A  not 

*  JdhnMon  E.  J.  haying  been  oonoened  in  tb«  omim  when  at  tiie  Bar,  ga^e  a 
opinion.   JS/iM  J.  was  abfent. 
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to  that  case  says  the  old  law  was  different    Lawrence^      1864. 


J.,  in  giving  his  opinion,  refers  to  the  case  of  The      gbakt 

Countess  of  Plymouth  v.   Throgmorion^   1   Salkeld,  65,    johnstow 

which  he  says  is  a  strong  case,  and  that  ^'  there  debt 

**  brought  upon  a  writing,  by  which  defendant's  tes- 

'^  tator  had  appointed  the  plaintiff's  testator  to  receive 

'^his  rents,  and  promised  to  pay  him  one  hundred 

'' pounds   per   annum  for  his  services;    the  plaintiff* 

"6ho\¥ed  that  the    defendant's  testator    died  three 

^' quarters  of   a  year  after,   during  which  time  he 

"  served  him,  and  he  demanded  seventy-five  pounds 

"for  three  quarters;  after  judgment  for  the  plaintiff 

"  in  the  Common  Pleas,  the  defendant  brought  a  writ 

"of   error,  and  it  was  argued  that,  without  a  full 

"  year's  service,  nothing  could  be  due,  for  that  it  was 

m    the  nature  of  a  condition  precedent ;   that  it 

"  being  one  consideration  and  one  debt,  it  could  not 

"be    divided,  and  this  Court  were  of  that  opinion, 

"and.  reversed  the  judgmeAt."     The  case  will  also 

^  found  in  8  Mod.  Beporis,  158. 

-Addison  on  Cbntracts,  743,  refers  to  the  above  cases, 
wid  gives  them  as  authority  for  saying :  "  When  the 
contract  is  for  a  year's  service  at  wages,  payable 
yearly,  the  contract  is  entire  and  indivisible  ;  and  the 
•^rvant  or  workman  cannot  recover  from  the  em- 
ployer wages  pro  raiOy  unless  the  contract  has  been 
^^  ^^scinded  or  abandoned,  or  has  been  put  an  end  to 
^^  *^^  the  exercise  of  a  power  of  defeasance  vested  in 
^^  *^e  parties ;  so  that  if  the  servant  dies  in  the  middle 
cc  5^^  the  year,  his  personal  representatives  will  not 
c    ^^  entitled  to  recover  a  proportionate  part  of  the 
^^lary  in  respect  of  the  time  he  actually  served." 

'■*^esBarbes  and  Wilkins  JJ»  concurred. 

Judgment  for  defendants. 
""^V.ttomey  for  plaintiff,  H.  BUmchard,  Q.  C. 

.ttorney  for  defendants,  A.  C.  McDonald^  Q.  C. 
65 


4€ 
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1864. 


j^ecmber  81.  SL AYTER  versus  JOHNSTOSr  et  al. 

Where  amort.  TTi  QUIT  ABLE  8uit  for  the  redemption  of  a  mor 
dSct  brans'  Hi  gagc,  heard  before  Yoicng  C.  J.,  DesBarres,  an 

mil^a^Ttwo  ^^f^^^^  JJ-'  ^*  ^^  Equity  Sittings,  in  January  laa 
properties,  one  argued  by  Shatmon,  Q.  C,  James  Ihomsoriy  and  J.  F 
un^r^fo^t  ^^^^'w^.  Q-  C.,  for  plaintiff,  and  J.  W.  Johnston,  Junim 
sure  has  not  re- j;  Jt,  Smith.  Q.  C,  and  the  Attorney  Gefieral  (J.  F 

alized  the  sum    tl^\z»j^ix 

for  which  it  was  Jotinston)^  lor  aeienclants. 

mortea^r'^dii      -^^  argument  was  also  had  during  the    preset 
be  auowed  to  Term,  in  which  the  same  counsel  (except  Hon.  •/.  T^ 
othw'^roperty  Johuston,  uow  Judge  in  Equity)  were  engaged,  as  - 
without  pay.     the  effect  of  the  bankruptcy  of  Billing  in  the 
lance  due  on    The  plaintiff  was  the  assignee  of  Billing,  who  had  b 
the  first  mort.  declared  a  bankrupt  in  England,  and  defendants  co 
Where  there  tended  that  plaintiff  had  no  right  to  bring  the  actio 
i"et3u:.     The  Court  now  gave  judgment. 

rules   of  a 

ty  and  the  TouNG  C.  J.     This  is  an  cquitablc  suit,  brought  K 

theroto"*'^*d^^  the  plaintiff  as  the  English  assignee  in  bankruptcy 
referred  to      Edward  Billing,  Junior,  to  redeem  a  mortgage  made  t 
tebi^8"wii?^    said  Billimj  to  the  defendants,  as  trustees  of  the  Nom 
govern,  and  a  Scotia  Permanent  Benefit  Building  Societv,  on  whic^ 

mortgagor  of  i  i        • 

the  society  will  they  claim   one  thousand  nine  hundred  and  sixt^ 

wdeeml^a^  scvcn  pounds  and  upwards  to  be  due,  exceeding  by 

ment  of  the     sum  of  bctwecu  three  and  four  hundred  pounds  whii 

by  the^  tables,  ^hc  plaintiff  is  willing  to  allow;  and  the  right  to  thi 

excess  is  the  principal  question  to  be   determined 

The  case  was  heard  before  my  brothers  Deserves  and 

Wilkins,  and  myself,  on  the  22nd,  23rd,  25th,  and  26tl 

days  of  January  last,  under  the  70th  section  of  th< 

Equity  Act,  then  in  force,  on  the  writ  and  pleas,  an( 

twelve  affidavits,  made  at  various  periods,  and  con 

sidered  by  agreement  as  evidence  in  the  cause.    Som* 

of  the  statements  in  these  affidavits  are  contradictor 

• 

of  each  other,  but  the  leading  facts  may  be  said  to  b 
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undisputed  on  either  side,  and  our  first  object,  there-      1864. 
fore,  is  to  obtain  a  clear  and  succinct  view  of  the  cir-     slaytkr 
cumstances  as  they  really  stand.  Johnston 

On    the    12  th  Jdf/,  1858,   Mr.   Billing   subscribed 
for  thirty-six  shares,  each  of   sixty  pounds,  in  the 
Building  Society,  for  which  he  gave  them  a  bonus  of 
five  per  cent.,  equal  to  one  hundred  and  eight  pounds, 
and  for  the  amount  of  these  shares,  making  two  thou- 
sand one  hundred  and  sixty  pounds,  he  executed  the 
laortgage  in  this  suit,  conveying  the  lot  and  dwelling 
ijouse  subsequently  occupied  by  him  and  now  by  Mr. 
^cCuUy^  in  Brunswick  Street,  and  binding  him  to  pay 
twenty-one  pounds  twelve  shillings  a  month,  or  twelve 
^billings  per  share,  according  to  the   rules  of  the 
Society  for  a  period  of  one  hundred  and  thirty-nine 
^ontbs.     These  payments  were  regularly  made  from 
^^  date  of  the  mortgage  to  the  first  Monday  in  June, 
1862,  making  in  all  one  thousand  and  thirty-six  pounds 
sixteen  shillings,  and  the  balance  then  claimed  by  the 
Society  was  one  thousand  five  hundred  and  sixty-one 
Potinds  thirteen  shillings,  or  thereabouts,  according  to 
^eir  tables,  less  a  sum  available  as  profits  on  said 
*^are8,  as  evidenced  by  a  memorandum  in  writing. 
•^t  this  time  Mr.  Bitting,  having  previously  become 
^^barrassed  in   his   circumstances,  was  declared    a 
I^^Hkrupt  in  England^  and  the  monthly  payments  went 
^  arrear.     Certain  fines  were  thus  incurred  according 
^  the  rules,  amounting  in  May,  1863,  to  twenty-eight 
Pounds  six  shillings.     The  arrears,  yearly  dues,  fines, 
^*^d  insurance  amounted  in   February,  1863,  to  two 
^^Uidred  and  four  pounds  twelve  shillings,  in  discharge 
^f  which  sum  the  plaintift'  paid  into  Court  two  hun- 
^"^^  and  five  pounds,  and  claims  to  be  liable  for 
^^thing  more  than  the  amount  in  the  tables,  being 
^ne  thousand  four  hundred  and  twenty  pounds  ten 
•killings,  to  Afril,  1863,  that  is  thirty-nine  pounds 
^*^e  shillings  and  two  pen  ce  on  each  share,  to  the  end 
^^  the  fifth  year,  as  stated  in  the  late  Mr.  Burton's  aflSi- 
^**vit,  No.  6,    There  is  no  doubt  that  a  settlement 
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1864.      would  have  been  had  upon  this  equitable  footing-,  i 
SLATTEB     this  suit  would  never  have  been  heard  of,  had  it 
john'ston    been  for  a  new  claim  that  intervened. 

et  aL 

Mr.  Mc  Cully  had  bought  the  property  from  the  JV 
Scotia  assignee,  and  the  sale  was  confirmed  by 
plaintift*,  but  before  any  release  of  the  mortgage 
this  suit,  or  any  transference  of  Mr.  BUling's  thirty 
shares  to  Mr.  Mc  Cully  had  been  assented  to  by 
defendants,  they  had  foreclosed  another  mortg 
made  to  them  by  Billing  in  1860  for  a  distinct  s 
on  property  in  Granville  street,  the  two  mortga 
being  entirely  independent  of  each  other,  and 
latter  property,  as  appears  by  Mr.  Burton's  affidav 
having  been  bought  in  for  the  Society  at  two  thouss 
pounds.  A  loss,  after  charging  the  costs  of  fore< 
sure,  accrued  to  the  sum  of  three  hundred  and  fiJ 
nine  pounds  nineteen  shillings  and  nine  pence,  wh 
sum  the  defendants  insist  they  are  entitled  to  ha 
before  they  can  be  compelled  to  redeem  the  presi 
mortgage. 

This  claim  they  maintain  upon  two  grounds :  fii 
they  say  that,  by  the  rule  in  equity,  the  plaint 
standing  in  the  shoes  of  BilUngy  must  make  good  I 
deficiency  in  one  security  before  he  can  redeem  1 
other ;  and,  secondly,  they  rely  upon  their  sixth  b; 
law,  and  upon  the  terms  of  the  mortgage,  giving  th 
the  power,  as  they  allege,  of  demanding  the  wh 
payments  to  the  end  of  the  one  hundred  and  thu 
ninth  month,  in  advance,  without  allowance  either 
discount  or  profit,  amounting  to  one  thousand  n 
hundred  and  sixty-seven  pounds,  as  set  out  in 
pleadings ;  and  thus,  by  the  exercise  of  a  legal,  thoi 
it  may  be  an  extreme  right,  protecting  themsel 
from  loss  on  the  Granville  street  mortgage. 

The  first  of  these  contentions  brings  under 
notice  a  rule  in  equity  of  extensive  application,  j 
which  has  pot  been  agitated  before,  so  fiar  as 
experience  goes,  in  this  Province.    I  have  therei 
looked  iato  it  with  much  curiosity  and  interest,  a 
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in  common  with  the  counsel  at  the  Bar,  must  confess      1864. 
my  surprise  at  the  extent  to  which  it  has  been  carried     slatteb 
in  ^iglaiid.    Here,  we  are  dealing  with  the  assignee     jokncton 
of  the  mortgagor ;  but  if  the  rule  is  binding,  it  will 
operate  equally  on  a  purchase  of  the  equity  of  re- 
demption without  notice.    Here,  also,  the  mortgagees 
have  proceeded  to  a  foreclosure  and  sale  of  the  defi- 
cient security;  but  having  oftered  to  re-convey  the 
premises,  their  counsel  insist  that  the  equity  is  thereby 
opened,  or  if  lost,  that  it  was  thereby  revived,  and 
that  the  right  of  redeeming  the  outstanding  mortgage 
is   Btill  clogged  with  the  condition  of  paying  the  full 
sum  that  is  due  upon  both. 

In  the  case  of  Ireson  v.  Denny  2  Cox,  425,  decided  in 
1796,  the  plaintiiF  was  the  purchaser  of  the  equity  of 
redemption — that  is,  he  had  bought  the  property  from 
the  mortgagor  subject  to  the  mortgage — a  case  of 
ftvery  day  occurrence  in  this  Province  —  and  brought 
l^is  hill  against  the  mortgagee  to  redeem.  Defendant 
^y  his  answer,  stated  a  subsequent  mortgage  made 
^  him  by  the  same  mortgagor  of  distinct  premises 
**id  for  a  distinct  debt ;  and  insisted  that  the  plaintiff 
^d  no  right  to  redeem  the  first  mortgage  without 
'deeming  the  second.  And  the  Master  of  the  BoUs 
•*id  he  did  not  know  why  such  a  rale  was  ever 
^d  down,  but  that  it  had  been  decided  by  many 
<^ae8,  (cases  to  be  found  in  all  the  books,  and  several 
^f  'Which  were  cited  at  the  argument),  that  a  mortgagee 
^^  two  distinct  estates  upon  distinct  transactions  from 
"^^  same  mortgagor,  was  entitled  to  hold  both,  even 
^"S^nst  the  purchaser  of  the  equity  of  redemption  of 
^*^«  of  the  mortgaged  estates,  without  notice  of  the 
^^lier  mortgage,  until  payment  of  the  whole  money 
"^«  on  both  mortgages. 

in  1  HUyard  on  MortgageSy  202,  it  is  said  that  the 

'^Xe  in  Ireson  v.  Denn  has  been  severely  criticised, 

^^  somewhat  modified  in  recent  cases,  which,  how- 

^  ^^^r,  leave    the   main  features  of  the  rule  intact, 

•^or  it  is  a  known  rule  in  equity,"  says  Fonblanqut^ 
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1864.  (2  Eq.  278,)  "  that  where  there  is  an  estate  subsist 
slaytbb  "  at  law,  equity  will  not  destroy  it,  unless  the  pj 
Johnston  "  redeeming  will  satisfy  all  equitable  demands  ou 
"  the  estate ;  and,  therefore,  if  there  be  two  mortgai 
"and  one  bo  defective,  the  Court  will  not  suftar  • 
"  to  be  redeemed  without  the  other.'*  "  The  groi 
"of  this  doctrine,*'  says  Story  (Eq.  Jur.,  sec.  1( 
n.  6),  "is,  that  he  who  seeks  equity  must  do  equi 
"  and  a  Court  of  Equity  will  not  assist  any  per 
"  in  depriving  a  mortgagee  of  any  security,  wh 
"  he  would  have  against  the  mortgagor.** 

It  appears,  therefore,  that  this  rule,  though 
wisdom  has  been  often  questioned,  and  it  has  h 
repudiated  by  some  of  the  American  Courts  i 
Legislatures  (1  HUyard^  205;  2  Greenleaf's  Cnd 
Digest^  106,  w.),  is  firmly  established  in  England^  in 
much  that  in  a  case  decided  so  recently  as  1861,  tl 
of  Selby  v.  Powfret^  1  John,  &  Hera.,  336,  the  defei 
ants  holding  a  mortgage,  which  was  a  defici( 
security,  and  having  taken  a  second  mortgage,  a 
sold  under  a  power  of  sale  therein,  and  the  procee 
leaving  a  balance  beyond  the  amount  due  on  tl: 
mortgage,  were  held  entitled  to  apply  that  balan 
to  make  up  the  deficiency  on  their  first  mortgac 
In  this  case,  too,  the  Court  recognized  the  doctri 
in  Waits  v.  SymeSy  1  DeGex,  McNaughton  &  Gordoi 
Rep.,  240,  that  the  right  of  a  mortgagee  holding  tr 
securities  to  have  both  redeemed  together,  exii 
equally  in  a  foreclosure,  as  in  a  redemption  suit.  "Y 
"  must  redeem  entirely,**  said  Lord  Oranworth,  " 
"  not  at  all.** 

It  is  certainly  a  very  interesting  and  a  very  gn 
enquiry,  how  far  the  rule  is  in  force  in  this  Provin 
and  to  what  extent  it  is  modified  by  our  Registry  I 
The  rule  proceeds  on  a  different  principle  from  ta 
ing,  as  it  is  technically  called ;  that  is,  the  uniting 
a  first  and  third  mortgage  to  the  exclusion  of  an  in 
mediate  mortgagee ;  although  the  circunastance  1 
the  union  of  two  or  more  securities  is  common 
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both,  has  caused  it  to  be  treated  in  argument,  and      1864. 
elsewhere,  as  a  branch  of  that  doctrine.     The  dis-     slattkb 
ti notion  is  pointed  out  both  by  Story  (Eq.  Jur.,  sec.     ^^^^^ 
1  OlO,  n.),  and  in  Fisher  on  Mortgages^  388.      "  Tacking, 
**  properly  so  called,  could  not  have  existed,"  says 
Lord  Hardwkkey  2  Ves.j  Senior,  574,    "  in   any  other 
**  country  but  England''  (and,  I  may  add,  in  countries 
like   England),   "where  the  jurisdiction  of  law  and 
equity  is   administered    in    different    Courts,   and 
creates  different  kinds  of  rights  in  estates;"  that 
is,   \i?here  the  legal  title  is  allowed  to  have  superior 
force  and  strength  to  the  equitable.     The  rule,  then, 
^^ould  have  ceased  in  this  Province,   by   the  mere 
fusion  of  law  and  equity,  in  1855,  had  we  not  des- 
troyed it  in  1851  by  the  Revised  Statutes,  chapter  113, 
section  18,  now  section  20. 

Unt  this  section  can  have  no  effect,  as  I  think,  upon 
tlie  sort  of  tacking  we  are  now  considering,  and  which 
was  obviously  not  in  the  contemplation  of  the  Logis- 
Ij^ture.    It   is  affected   by  the  ninth  section  of  the 
J^ffiairy   Act,   where    the    lands    mortgaged    lie    in 
different  counties.      How  far  it  is  affected  by  the 
i^ineteenth   section,   or  by  the  doctrines  of  implied 
or  express  notice,   are  points  of  more  difficult  and 
[       Bttbtle  enquiry,  which  I  throw  out  for  the  consider- 
ation of  the  Legislature ;  but  as  they  are  not  directly 
^  issue  here  I  forbear  from  expressing  what  would 
be   only    an    extrajudicial    opinion.      One   thing    is 
Attain,  that  the  sooner  the  rule  is  determined  and 
known,  the  better  will  it  be  for  all  parties.     Thou- 
^ndfi  of  titles  have  been   searched,  and  numerous 
*^<iuritie8    have    been    taken    without   reference   to 
^ch  a  rule,  and  no  class  of  transactions  will  be  more 
effected  by  it  than  those  of  the  defendants  themselves. 
^^  is  notorious  that  in  many  cases  the  same  individual 
^^  borrowed  from  the  Society  distinct  sums  on  dis- 
^*^<jt  properties,  and  if  they  have  the  power  they  now 
^*^im  of  using  the  mortgages  as  guarantees  for  each 
^*l]ier,  the  rights  of  the  mortgagors  in  dealing  with 
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1864.  their  property,  and  of  purchasers  from  them,  will 
8LATTER  trammeled  in  a  way  of  which  hitherto  they  have 
Jomf^s  no  conception.  This  inconvenience  must  have  occni 
in  the  case  of  kindred  Societies  elsewhere,  for  i 
provided  for,  I  see,  in  the  90tli  bye-law  of  the  Pro 
cial  Building  Society,  lately  enrolled  here,  to  wl 
rules,  but  not  to  this  rule,  our  attention  was  calle 
the  argument.  Their  90th  rule  runs  thus :  "  Shi 
"  advanced  on  the  security  of  real  estate,  shall  be  < 
^^  sidered  as  advanced  on  that  individual  estate  oi 
"  nor  shall  any  other  estate  held  by  the  Societj 
"  liable  for  any  advance,  save  and  except  the  adva 
*'  secured  on  that  individual  property." 

I  have  said  that  these  considerations  do  not  co 
directly  into  issue  in  this  case,  though  they  w 
largely  pressed  upon  us  by  counsel ;  for  it  is  imj 
sible  to  extend  the  rule  to  a  case  where  a  defici 
security  has  been  foreclosed,  and  still  more  whei^ 
sale  has  been  had  agreeably  to  our  practice,  and  i 
premises  conveyed  to  and  let  by  the  purchaser. 
Jones  V.  Smithy  2  Ves.  376,  the  Master  of  the  BoUb  s 
he  understood  the  doctrine  to  be,  that  if  two  separ 
estates  were  mortgaged,  that  is,  the  legal  estate  al 
lutely,  and  at  law  irredeemably,  conveyed,  the  Co 
will  not  interpose  in  favor  of  the  redemption  of  the  i 
without  the  redemption  of  the  other.  It  must 
therefore,  understood  says  Mr.  Coote^  that  with  resp 
to  third  persons,  it  is  necessary  that  the  mortga 
should  have  the  legal  estate,  to  entitle  himself  to 
benefit  before  referred  to.  STow,  the  legal  estate  h 
spoken  of  is  the  estate  under  the  mortgage,  not  a  i 
estate  under  a  deed  from  the  master.  In  2  Hilyan 
MortgageSj  125,  it  is  said  that  a  decree  of  foreclos 
extinguishes  the  mortgage  lien,  though  merely 
rolled  and  not  docketed ;  and  after  satisfaction  of 
mortgage  by  a  sale  of  the  land,  the  decree  cease: 
be  a  lien  thereon.  We  were  told  that  the  foreelof 
might  be  opened,  which  would  be  a  strange  thin^ 
the  instance  of  the  mortgagee,  and  a  very  start 
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thing  if  it  could  be  done  at  the  instance  of  the  mort-  1864. 
gagor  in  this  country  after  a  sale.  What  equities  slatteb 
might  apply  if  a  mortgagee,  having  bought  at  an  ^^^/S!^^ 
inadequate  or  a  nominal  price,  were  to  proceed  on  the 
covenant  or  bond  of  the  mortgagor  for  the  real  or 
apparent  deficiency,  I  need  not  at  present  enquire. 
That  is  not  this  case,  and  the  case  of  Tooke  v.  Hartley^ 
2  Sro.  C.  C.  125,  does  not  apply,  and  is  too  confused 
to  be  an  authority.  If  the  Building  Society  were 
offered  a  profit  of  one  thousand  pounds  on  the  Gran- 
ville  street  property,  shall  it  be  said,  that  the  mortgagor, 
after  foreclosure  and  sale,  has  a  right  to  participate  ? 
A.nd  if  he  have  no  such  right,  how  is  it  possible  to 
open  up  the  equity  to  his  disadvantage,  and  independ- 
ently of  his  consent.  It  is  manifest  that  the  first 
ground  relied  on  by  the  defendants  cannot  be  upheld, 
and  that  they  must  prevail,  if  at  all,  upon  the  second 
and  more  material  one. 

Building  Societies  are  constituted  in  England  under 

^he  Imperial  Act  6  and  7,  W.  4,  chapter  32,  and  in 

this  Province  under  the   Act    12    Fife,  chapter   42, 

^^abling  such  societies  to  make  "  proper  and  whole- 

"  «ome  rules  and  regulations  for  the  government  and 

"  S^idance  of  the  same,"  such  rules  to  be  approved 

^^  by  the  Governor  in  Council,  and  when  so  approved 

^  and  certified,  "  to  be  bindinir  on  the  several  mem- 

^ers  and  officers  of  the  society,  and  all  persons 

leaving  interest  therein."    By  the  third  section  of  the 

■^^t,  it  shall  be  lawful  for  the  society  to  describe  the 

^^IM  of  conveyance,  mortgage,  bond,  or  other  instru- 

f^^nt  necessary  for  carrying  the  purposes  of  the  society 

^to  execution,  and  which  shall  be  specified  and  set 

^^^  in  a  schedule  to  be  annexed  to  the  rules.    The 

^*Ovincial  Act  is  closely  borrowed  from  the  Imperial, 

?^^  the  rules  of  the  Society  we  are  now  dealing  with 

^^Ve  been  framed  after  the  English  models,  with  some 

"^^terial  diflFerences  to  be  hereafter  noticed. 

Xn  the  mother  country,  a  great  variety  of  opinion 
^^^vail  as  to    the  value  and   use    of   these  Socie- 

66 
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1864.  tieSk  The  treatises  handed  me  by  the  defends 
slaytbb  solicitor  all  speak  of  them  in  terms  of  eulogy ;  ai 
Johnston    writer  in  the  Law  Tme^y  of  the  5th  March  last, 

ct  al. 

not  hesitate  to  term  the  Act  of  6  and  7  W.  4, 
Magna  Charta  of  the  industrious  classes.  Lord  C 
ic&rthj  however,  when  Chancellor,  held  a  very  di 
ent  opinion,  and  described  the  whole  scheme  as 
an  elaborate  contrivance  for  enabling  persons  ha 
large  sums,  for  which  they  have  no  immediate  vi 
•*  to  lend  them  to  others  at  a  very  high  rate  of  i 
"rest;"  while  the  Statute  protects  the  mortg 
they  take  from  the  operation  of  the  laws,  which,  i 
1853,  were  in  force  in  the  mother  country,  and 
still  in  force  in  this  Province,  against  usury.  WI 
of  these  views  ought  to  recommend  itself  to  our  ji 
ment,  it  is  not  perhaps  for  us  to  say.  The  benefit 
the  Society  were  warmly  defended,  its  alleged  opj 
sions  and  shortcomings  as  warmly  assailed,  at  the  ai 
ment  of  this  case.  There  was  no  want  certai 
perhaps  there  was  a  little  too  much,  of  vehemc 
and  ardor  on  both  sides ;  but  after  all,  the  polic 
maintaining  these  societies  is  a  question  for  the  c 
munity  and  the  Legislature.  We  have  to  deal  \ 
the  law  as  we  find  it,  whatever  our  opinion  may  b 
its  justice  or  its  wisdom. 

That  the  case  is  difiSicult  and  complicated,  no 
can  deny.  At  the  close  of  a  four  days'  argument, 
counsel  were  as  widely  apart  on  the  true  meanin] 
the  bye-laws  as  at  the  beginning;  and  the  si 
fatality  has  occurred  in  the  JEnglish  cases.  The  princ 
of  these  are  four  in  number:  Mosley  v.  Baker,  6  H; 
87,  27  L.  k  E.,  512,  1  Hall  &  Twells,  301;  Seagraxs 
Pope,  1  DeG.  McN.  &;  G.,  783,  15  L.  k  E.,  477 ;  l!\ 
ming  v.  Self,  3  DeG.  McX.  k  G.,  997,  27  L.  k  E.,  4 
and  Farmer  v.  Smith,  4  Hur.  k  Xor.,  196.  In  e 
of  these  cases  the  difficulty  of  dealing  with  the  f 
ject  is  recognized.  In  Modeg  v.  Baker ^  the  J 
Chancellcfr  contrasts  two  of  the  bye-laws,  complaii 
of  the   fiAy> eighth   as  inaccurate  and  obscure. 
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Seagrave  v.  Pope^  Lord  Truro  speaks  of  the  articles  ou      1864, 

l>^e-law8  as  ambigaous  mid    difficult    to    reconcile,     slaytek 

^*  It  may  materially  assist,'*  he  says,  "in  arriving  at    Johnston 

^*  the   true  construction,  as  well  of  the  rules  as  of 

**  the    mortgage,   to   consider  the   Statute  (6  and  7 

*^     TF.  4,  chapter  32),  the  rules,  and  the  mortgage  in 

'*  connection.      Unfortunately,  each  of  them  is  very 

**  iuaccarately   framed,  with  little  attention  to  the 

**  consistency  of  language  in  the  different  parts  of 

'^  them ;  not  always  using  the  same  words  in  the  same 

'*  sense,  nor  considering  the  applicability  and  correct- 

**  ness  of  the  expressions  in  reference  to  the  subject^ 

**  xnatter  to  which  they  refer."    In  Farmer  v.  Smithy 

Baron  Martin  declares  that  the  state  ot  things  then 

existing  had  neither  been  contemplated  nor  provided 

iop  by  the  rule.    It  is  remarkable,  too,  that  in  two  of 

these  cases  the  decisions  of  Judg'es  so  eminent  as  Sir 

*^'  Xr.  Knight  Bruce  and  Sir  W,  P.  Wood^  were  reversed 

by  the  Chancellor,    When  it  is  added,  that  the  sixth 

l^ye-law  of  this  society  is  far  more  stringent  against 

the  borrower,  and  the  power  of  the  trustees  far  more 

extensive  and  dangerous,  than  in  any  other  which  I 

have  found,  either  in  England  or  America  ;  and  that  it 

*^  impossible  to  reconcile  it  with  the  illustration  and 

^bles  at  the  end,  it  will  be  seen  that  the  difficulties 

^^It  in  the  English  decisions  are  not  diminished  here. 

These  decisions,  however,  announce  one  cardinal 

^*^le,  to  which  we  entirely  assent.     Our  business  is 

^ot  with  the  policy  or  reasonableness  of  the  bye-laws, 

their  inconveniences,  or  their  absurdities.     The  mort- 

S^e  referring  in  terms  to  the  rules  and  regulations, 

**^d  to  be  interpreted  by  them,  constitutes  the  con- 

^'"'fcct  between  the  parties,  and  that  contract  binds 

^*^em.    The  real  question  is,  what  is  the  meaning  of 

^e  bye-laws.    If  the  meaning  be  clear,  it  is  the  duty 

^^^  the  Court  to  give  effect  to  it.    If  the  meaning  be 

^^flcure,  we  must  get  at  the  essence  of  the  contract  as 

^^  best  may. 

^oWy  I  have  already  said  that  the  plaintiff,  seeking 
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1864.  to  redeem  this  mortgage,  admits  his  liability  for 
slayter  thousand  four  hundred  and  twenty  pounds  ten 
''^et^ai^^  lings,  in  Maf/^  1863,  besides  the  two  hundred  anc 
pounds  he  paid  into  Court,  and  that  these  sums  r 
sented  all  that  was  due  according  to  the  tables  t< 
end  of  the  sixtieth  month — the  diftercnce  of  1 
hundred  pounds,  or  thereabouts,  being  claime* 
the  defendants  for  the  payments  in  advance  tc 
end  of  the  one  hundred  and  thirty-ninth  month,  a 
ing  thereon  neither  profits  nor  discount. 

The  sixth  bye-law  was  obviously  taken  from 
fourteenth  rule  of  the  Camberwell  Society  in  the 
to  27  L.  &  E.,  495. 

The  two  were  said  by  the  late  Aitomey  Ge 
to  go  hand  in  hand ;  but  it  will  be  found  on  con 
ing  them,  that  there  are  material  differences.  Bj 
first  clause  of  the  Halifax  rule,  "  If  any  member  oi 
'^  Society,  having  received  an  advance  of  money  \ 
"  any  shares,  and  secured  the  repayment  thereof  \ 
"  mortgage  of  premises,  shall  sell  such  premise 
*'  shall  be  lawful  for  the  purchaser  to  take  the  si 
''  by  the  consent  of  the  Board,  chargeable  with 
"  debt  to  the  Society ;  "  the  words  "  by  the  consei 
"  the  Board,"  not  being  in  the  Camberwell  or  JEn 
rule,  so  that  the  latter  gives  an  absolute,  the  foi 
only  a  conditional  right  to  the  mortgagor.  By 
English  rule,  "if  a  member  desirous  of  dischar 
"  his  property  from  the  debt  shall  do  certain  spec 
*'  things,  the  trustees  shall  release  him,  at  the  co 
"  such  member,  from  all  future  liability  in  respe 
"  the  monies  secured  upon  the  premises  he  has  »< 
By  the  Halifax  rule,  the  trustees  shall  so  release  '. 
"if  they  see  no  objection."  But  the  most  stri! 
and  essential  difference  is  to  come.  By  the  En 
rule,  "  if  a  men^ber  shall  be  desirous  of  paying 
"  satisfying  the  siecurity  he  has  given,  and  shall 
"  notice  of  his  (Jesire,  the  directors  shall  witliin 
"  month  thereafter,  award  to  such  member  the  f 
"  proportion  of  profits,  as  is  allowed  on  the  withdr 


XXVm.   VICTORIA.  513 

«*of     '•Janpurchased    shares:    and  the   directors    shall      1864. 


t'tnaVcz^  a  deduction  of  such  profits  and  of  the  amount     slayteb 

"of  a^Jibseriptions  paid  in  by  such  member,  from  the     Johkstox 

"full    £iinount  expressed  to  be  secured  in  and  by  the 

"moirtgage;  and  the    directors    are    empowered    to 

"receive  the  balance  in   one  payment,  or  by  such 

"\nst:^i.lments  as  the  directors  and  members  shall  agree 

"upori."    Uy  the  Halifax  rule,    "if  a  member  who 

*'8hall    have  received  his   shares,  or  any  portion  of 

"them,  shall  be  desirous  of  paying  and  satisfying  the 

"aectirityor  securities  which  shall  have  been  given 

"for  tlae  same,  he  shall  be  at  liberty  so  to  do,  by  pre- 

" payment  to  the  directors  of  the  subscriptions  that 

"would  thenceforth  become  due  on  the  shares  ad- 

"vaaced  on  such  property  up  to  the  end  of  the  seventh 

"month  in  the  twelfth  year,''  (that  is  to  the  end  of  the 

one  hundred  and  thirty-ninth  month  as  'claimed  in 

this  case,)  "  and  shall  be  allowed  on  such  payments 

"discount,  at  the  discretion  of  the  board;   but  the 

"board  may,  if  expedient,  settle  any  other  terms, 

"according  to  the  particular  circumstances  of  the 

"case/*    Here,  as  will  be  perceived,  there  is  no  award- 

• 

^^S  of  profits,  and  a  power  reserved  to  the  directors  of 

demanding  the  whole  payments  in  advance,  allowing 

wscount  thereon  at  their  discretion. 
I  have  said  that  this  rule  operates  agaiqst  the  bor- 

"^^or  to  an  extent  to  be  found  in  the  rules  of  no 
J^^er  society,  and  I  have  not  said  so  without  duo 
'"Jquiiy.  In  the  English  treatises  I  have  already 
*P^ken  of,  by  Sione^  ThomsoUy  Scratchley^  and  Prait^  are 
^'ious  forms  •  of  redemption  clauses,  differing  from 
^^h  other,  but  all  of  them  more  favorable  to  the 
"^Tower  than  this  Halifax  rule.  Two  forms  are 
^^en  by  ThomsoHy  90  and  91,  by  the  first  of  which 
^*^e  member  redeeming  is  to  receive  such  proportion 
^^  the  profits  as  the  trustees  and  he  shall  agree  upon ; 
^*^d  by  the  second  he  is  to  have  a  discount  at  the  rate 
^^  six  per  cent  on  the  present  value  of  the  future 
^^I>ayments,  calculated  to  the  end  of  the  original 


et  al. 
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1864.      term.     In  Stone^  248,  this  discount  is  to  be  allowed    »-^ 
8LAYTBB     the  rate  of  five  per  cent,  on  such  future  repaymen*  ts» 
joHNSTOK    upon  the  principle  of  repayments  made  at  the  end       ^^ 
eaeh  year.     In  Scratchlcy^  106,  the  discount  is  to      ^^ 
after  a  rate  of  interest  to  be  fixed  by  the  consulti  '^^  S 
actuary,  not  lower  than  three  and  a  half  per  ce:^^*^' 
And  in  Pratty  112,  the  power  to  redeem  is  reserved       *^^ 
every  mortgagee  upon  the  same  terms  as  are  offer"  -^^ 
by  the  plaintiff  in  this  case,  that  is,  the  payment 
a  fourteen  days*  notice  of  the  monthly  subscriptic^ 
to  the  time  of  redemption,  with  any  arrears  and  tin 
that  may  be  due,  and  a  small  redemption  fine  on 
share.    But  in  none  of  these  forms,  as  has  been  se 
nor  in  those  of  any  of  the  societies  in  the  United 
or  Canada^  that  have  come  under  my  observation,  n 
in  the  bye-laws  of  the  society  lately  constituted  he 
have  the  directors  reserved  to  themselves  any  su 
power  as  the  defendants  claim  in  this  case. 

Still,  if  they  have  the  power  by  virtue  of  the  ro 
and  the  mortgage  recognizing  it,  we  are  bound 
give  it  efl:ect.    It  was  urged  by  the  plaintiff's  coun 


that,  as  the  directors,  under  the  sixth  bye-law,  w( 
to  allow  a  discount  on  prepayments  at  their  disci 
tion,  that    some   discount,  at   all   events,  must 
allowed,  and  where  no  losses  had  been  shewn,  tta 
the  exercise  of  their  discretion  was  subject  to  t'K:*^ 
control  of  this  Court.     Something  may  be  said     ^*^ 
favor  of  both  these  positions,  but  a  much  strong'^^ 
argument  for  the  plaintiff  is  to  be  derived  from  tB^^ 
illustration  and  tables,  and  the  explanation  therec:^^* 
at  the  end  of  the  bye-laws.    In  the  explanation,  it     ^^ 
said :  "  The  third  column  B  contains  the  advance  th^^ 
"  subscribers  are  entitled  to  receive  for  each  share  <^  ^ 
"account  of  subsequent  subscriptions;  consequently^'' 
^'  what  would  be  advanced  to  a  member  taking  add  ^^' 
"tional  shares,  or  to  a  new  member,  if  the  advanc^^\, 
*'  be  granted  when    the    subscription    commences.        ^ 
And  in  the  illustrations  two  cases  are  put,  YL  an 
yiL,  the  sixth  putting  the  ci^se  of  a  lepder,  or  invest 
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Mfi  ScraicUey  calls  him,  who  has  paid  in  his  twelve      1864. 


shillings  a  month  to  the  end  of  the  fourth  year,  and     slatteb 
is  desirous  then  of  paying  up  his  share,  so  as  to  be  on     JonNsrow 


a  footing  with  the  lender  who]  paid  in  his  sixty 
pounds  in  the  first  instance.  The  illustrations  then 
run  thus: 

'*  VT.  Suppose  a  member  subscribes  to  the  end  of 
'*  the  fourth  year,  and  then   desires  to  pay  up  his 
share,  what  amount  could  the   society  demand  iu 
lieu  of  his  future  subscriptions  ?     Answer,  Forty- 
four    pounds,  two  shillings,  and  nine-pence,''  and 

forth. 
**  VU.  Suppose  a  member  desires  to  redeem  a  pro- 
perty he  has  mortgaged  to  the  Society,  what  should 
the   Society  demand?     The  same  amount  which, 
^uscording  to  the  tables,  the  Society  could  advance 
on  subscriptions  for  the  same  period.'' 
Now,  this  amount  for  the  end  of  the  fourth  year  is 
forty-four  pounds,  two  shillings,  and  nine  pence,  and  at 
the  end  of  the  fifth  is  thiVty-nine  pounds,  nine  shillings, 
and  two  pence,  per  share,  being  the  amount  which  the 
plaintiff  has  offered  to  pay,  and  which,  according  to 
the    illustration,  the   Society  should  demand.     That 
Ae  illustration  and  tables,  then,  are  inconsistent  with 
the  hye-law  is  abundantly  clear,  and  the  point  is,  which 
^f  them  are  to  stand. 

^be  defendants'  counsel  contend  that  the  tables  are 
^^  part  of  the  bye-laws,  and  ought  not  to  bind  the 
*^ciety.  But  how  can  we  hold  this,  when  the  tables 
^^  referred  to  in  several  of  the  rules,  and  are  pub- 
^hed  with  them  ?  Every  member,  including  of  course 
ft  Very  borrower,  must  purchase  a  copy  of  the  rules 
^^der  a  fine  of  five  shillings;  and  are  we  to  remit 
^^•Xl  to  the  bye-laws  only,  whose  construction  and 
^^aning  have  puzzled  the  ablest  lawyers,  and  set 
^kancellors  and  Vice  Chancellors  in  opposition,  and 
^^Tit  his  eyes  to  the  plain  and  familiar  illustrations 
^lich  the  tables  afford  for  his  instruction  and  guid- 


ei  eL 
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1864.  But,  then,  it  is  contended,  that  the  tables  canca^  ot 

SLATTBR  aftbrd  a  guide  in  all  cases,  because  the  Society  mi^'l^it 
•yoM^'groN  be  exposed  to  serious  losses,  when  it  would  be  a  ma^m.  i- 
fest  injustice  to  act  on  them.  Now,  I  am  free  to  ado-^i^it 
that  a  borrower  from  the  Society  becomes  to  all  L  i::^- 
t^nts  a  member,  and  is  not  to  be  taken  as  a  comm^c=>  n 
mortgagor,  and  if  any  large  part  of  the  capital  w^^  r€ 
lost,  that  it  would  be  unjust  to  permit  the  member rs 

either  to  pay  up  or  redeem  their  shares  on  the  ten m.A8 

in  the  sixth  or  seventh  illustrations.    Why,  then,         it 
may  be  asked,  did  they  not  contain  the  exception,  aiKr^d 
notify  the  members,  and  especially  the  borrowing  meK_m- 
bers,  of  the  obligations  they  were  incurring.     Here        is 
an  omission,  of  which  the  only  explanation  I  can  thirmk 
of  is  the  one  I  suggested  at  the  argument,  that  t^ti^ 
bye-law  was  prepared  by  one  mind,  and  the  tables  ai=:a^ 
illustration  by  another.      No  man  that  under8to«^=>d 
both  would  have  prepared  both.     The  rule  conteK"   n- 
plates  a  contingency  which  the  tables  do  not  conte^rm- 
plate,  and,  therefore  the  borrower  relying,  as  he  hae^    » 
right  to  do,  upon  the  tables,  would  be  misled. 

As  for  the  Society,  even  had  it  sustained  losses*      i^ 
would  be  much  in  the  same  position  as  the  Britm^^ 
Building  and  Investment  Company  in  Farmer  v.  Snu^^' 
It  appears  by  the  report  of  that  case,  that  by  tl=5^ 
twenty-first  rule  a  shareholder,  desirous  of  paying  aK^^ 
satisfying  the  securities  he  had  given  —  desiring,    50 
other  words,  to  redeem  his  mortgage  —  shall  be    ** 
liberty  to  do  so  by  paying  to  the  directors  the  sa  "^ 
Bcriptions  that  would  have  become  due  up  to  tl^® 
thirteenth  year  of  the  Company,  and  shall  be  allows  ^ 
on  such  payments  discount  at  four  per  cent.    On 


ment  thereof,  with  all  fines  due,  he  was  to  receiv?*^^  1 
his  deeds,  and  have  a  receipt  or  acknowledgmec:^^  ^ 
endorsed  on  his  mortgage ;  that  is,  he  was  to  hav^ 


the  same  right  as  the   plaintift*  would  have  here,  ^      , 
the  illustrations  and  tables  are  the  rule.    The  Britis0^     ^ 
Society,  however,  had  sustained  losses,  and  at  the  enc::;^^  *  . 
of  the  thirteenth  year,  there  was  not  enough  to  pay^  "^ 
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tlic   unadvanced  shareholders  —  that  is,  the  investers      1864. 


or  lenders  —  their  one  hundred  and  twenty  pounds  a     slattsb 

Bhare.     Martin  Baron,  in  his  judgment,  distinguishes     Johkbtok 

trbe  two  classes  of  shareholders.     "  Want  of  success," 

he  said,  "was  not  contemplated;  the  state  of  things 

**  'which   now  exists,  losses  and  embarrassment,  were 

**  never  thought  of ;  but  dealing  with  the  twenty-iirst 

'*  rule  as  it  is,  the  defendant  was  entitled  to  redeem 

'*-  liis  mortgage  at  any  time  within  the  thirteen  years ; 

'*  that  is,  in  July  1858,  the  thirteen  years  not  termi- 

'*  Hating  till  September;  but  still  he  is  liable,  on  his 

**  covenants,  for  the  payment   of  his   monthly  sub- 

*•*  acriptions,  as  long  as  the  full  sum  of  one  hundred 

'*  and  twenty  pounds  was  not  realized.** 

The  Nova  Scotia  Society  is  fortunately  distinguished 
from  the  British  in  this,  that  there  is  no  embezzle- 
ment, and  we  have  heard  of  no  losses  of  any  account. 
Ita  first  operations  were  eminently  successful,  and  we 
have  no  reason  to  believe  that  its  later  operations  have 
been  less  so.    Their  solicitor  told  us  at  the  hearing 
that  borrowers  have  paid  up  their  amounts,  and  the 
investers,  therefore,  paying    their    sixty   pounds   at 
ODce,  have  doubled  their  capital  in  ten  years  and  four 
Months.     To  the  capitalist  who  advances  the  money, 
w^d  to  the  borrower  who  pays  only  a  small  bonus, 
^ho  never  gets  into  arrear,  who  pays  no  fines,  and 
^ho  continues  to  the  end  without  redeeming,  I  can 
easily  understand  that  this  Society  is  at  once  a  con- 
venience  and  a   gain.      Its  advantages  are   not  so 
oV>viou8  where  the  borrower  pays  any  thing  beyond 
*  "^ery  moderate  bomcSy  and  they  disappear  altogether 
^hen  he  gets  into  arrear,  and  becomes  subject  to 
fij^es.    I  have  endeavored  to  understand  the  opera- 
^ona  of  this  Society,  and  I  think  I  have  mastered 
^^m.    Some  benefits  they  will  probably  derive  from 
^*^i8  discussion.     Their  sixth   rule,  I  presume,  they 
^ll  modify  in  the  interest  of  the  borrowers,  and  they 
**^Ould  reduce  the  fines,  which  are  much  too  high.     I 
ill  illustrate  this   by  what  appears  in  the  present 

67 
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1864.      case.     BilUngy  after  bis  bankruptcy,  failed  to 


Blatter     twenty-one  pounds  twelve  sbillings  a  montb 
jomrsTcm     montbs,  and  computing  the   interest  tbereoi 
per  cent.,  it  comes  to  five  pounds,  nineteen  s 
and  two-pence ;  but  the  fines,  as  stated  in  1 
ton's  affidavit,  came  to  twenty-seven  pounds ; 
he  was  charged  according  to  the  rules  of  the 
and  paid  twenty-seven  per  cent.,  a  rate  of 
which  no  legislature  or  government  that  kn< 
it  was  sanctioning,  would  ever  have  assented 
as  is  now  alleged,  the  fines  of  the  new  Soc 
equally  oppressive,  all  I  can  say  is,  that  the 
both  Societies  should  be  reduced.    But  this  i 
ter  for  their  own  consideration,  and  that  of  t 
lature.    Our  judgment  is  that  the  defendants 
entitled  to  the  three  hundred  pounds  they  1 
manded,  and  that  the  plaintiff  shall  be  at  li 
redeem  the  mortgage  in  this  case  on  paying 
amount  in  the  tables,  with  six  per  cent,  inten 
February,  1863. 

The  argument  that  was  had  before  us  this 
the  right  of  the  plaintiff,  as  assignee,  to  come 
Court,  I  shall  pass  by,  the  defendants  having  c 
that  right,  and  the  two  parties  having  agreec 
same  time,  upon  the  recommendation  of  th< 
each  to  bear  their  own  costs.* 

DbsBarbes  J.  concurred. 

WiLKiNS  J.  We  are  required  judicially  to  < 
a  contract  made,  in  this  case,  between  Edwar 
and  the  defendants,  which  is  embodied  in  a  m 
and  therein  declared  to  be  subject  to  the  rule 
Building  Society;   but  we  are  not  called 

*  In  this  case  the  Court  was  not  called  on  to  pronounce  any  final 
the  suit  haying  been  eventually  settled  by  the  parties  themselT 
Judgment  of  th«  Chi^  Jtuticet  which  had  been  prepared  preTions 
tlement,  was,  by  request  of  the  counsel  on  both  sides,  read  in 
It  has  been  thought  adyisable  to  publish  the  judgments,  as  tke  fii 
cided  by  them  is  of  great  practical  importance,  and,  it  would 
never  hitherto  been  raised  in  this  Province— Rep. 
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ress  an  opinion  as  to  the  policy  of  that  Society,      1864. 
or  as  to  the  expediency  or  propriety  of  those  rules.  slaytbk 

The  real  question  submitted  to  us  was  stated  by    johvston 
^r.  Biichiej  in  his  argument,  to  be,  in  his  opinion,  a 
Ty  simple  one,  and  I  must  say  that  I  have  risen  from 
careful  consideration  of  it,  with  a  conviction  that  he 
right  in  saying  so. 
The  following  clause  is  found  in  the  mortgage : 
"In  case  default  shall  be  made  in  the  payment 
of  sach  sums  of  money  as  aforesaid,"  (meaning, 
<  sabscription    monies,    fines,   interest,   insurance 
<iniams,  and  other  payments  which  shall  become 
e,  according  to  the  rules  and  regulations  for  the 
e  being  of  the  said  Society,  in  respect  of  his  said 
4ire8),  "or  any  of  them,  or  any  part  thereof,  respec- 
ively ;  or  in  case  the  said  Edward  Billing ^  his  heirs, 
ixecutors,  administrators,  or  assigns,  shall  neglect 
r  refuse  to  observe,  perform,  and  keep  any  of  the 
resent,  or  any  new  or  amended  rules  or  regulations 


ii 

^^  lereafter  to  be  made,  or  the  covenants  hereinafter 
~     contained,  then,  and  in  such  case,  and  immediately 


i 


"^^hereapon,  all  and  every  the  sum  and  sums  of 
'^fcmoney,  which,  but  for  these  presents,  would,  accord- 
^*.  ng  to  the  rules  of  the  said  Society,  have  thereafter 
^^Deen  payable  by  the  said  Edxcard  Billing y  his  heirs, 
ixecators,  administrators,  or  assigns,  for  subscription 
oney,  fines,  and  other  payments,  shall  become 
ue,  and  payable  to  the  said  Society  in  advcmcej  and 
hall  be  considered  to  bo  then  in  arrear,  and  it  shall 
"  ^^  ~ie  lawful  for  the  said  trustees,  or  the  survivor  or 
iirvivors  of  them,  &c.,  without  the  concurrence,  &c., 
f  the  said  Edward  Billing^  or  his  heirs,  &c.,  at  any 
^me  hereafter,  if  they  shall  think  fit  so  to  do,  abso- 
wtely  to  sell,"  ic. 
TXhis  clause  explicitly  shows  that  on  failure  of 
B££ii3ng  to  perform  any  of  these  specified  conditions, 
his  sabscription  money  became  immediately  payable 
in    €Mdcance.    He  has  made  default,  and  the  question, 
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1864.       thai  which  we  have  to  decide,  has  arisen,  i 


SLATTEB     in  substance,  What  was  diie  in  advance  f    The 
Johnston    as  I  read  and  interpret  the  contract,  is,  Preci 


et  al. 


51/m,  the  payment  of  which,  if  there  had  been  no 
icould  entitle  him  as  a  mortgagor  to  redbem.  H 
obliged,  also,  to  pay  all  fines,  and  make  all  otl 
ments  due,  besides  the  subscription  money,  his 
in  respect  of  this  last,  resulting  from  failure, : 
co-extensive  with  his  privilege  in  case  of  perfo 
It  follows,  then,  that  what  he  may  pay  in  < 
redeem,  is  that  same  amount  which  he  mus\ 
coercion  be  necessary.  When  I  speak  of  tl 
logical  consequence,  it  is,  of  course,  on  the  assi 
that  there  is  nothing  in  the  rules  which  ma 
phrase,  "m  advance,*  have  a  different  meanin] 
one  case  from  what  it  has  in  the  other.  Th 
is  no  distinction  in  the  meaning  of  it  relativel 
two  cases,  is,  to  my  mind,  clear,  from  the  fc 
considerations :  First,  from  the  nature  of  the  c 
and  from  the  reason  of  the  thing;  secondly,  f 
provisions  of  the  sixth  rule  (last  paragraph) 
plained  by  the  tables,  which  are  themselves  es 
and  illustrated  in  the  printed  rules  ;  thirdly,  f 
view  of  the  question  taken  by  the  late  Mr. 
when  Secretary  and  Treasurer,  for  his  statent 
and  C,  appended  to  his  aflidavit,  most  clearl 
that,  independently  of  his  and  the  trustees'  ^ 
Billing^s  liability,  as  affected  by  the  deficiency  u 
Granville  street  mortgage,  the  amount,  in  tl 
Secretary's  judgment,  to  be  paid  for  the  red* 
sought,  was,  in  respect  to  the  subscription  m 
be  determined  by  the  tables  alone.  In  this  last-me 
view,  all  he  claimed  for  the  Society,  besi 
arrears,  fines,  and  insurance,  was  as  follows,  i 
^^  Balance  of  advance,  thirty-six  shares,  sixtieth  % 
^^  May,  1861),  one  thousand  four  hundred  an*, 
^""pounds  ten  shillings.**  That  particular  sum  w 
lated  by  column  two,  year  five,  month  twel 
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tliVrtj-nine  pounds  nine  shillings  and  two-pence  mul-      1864. 
tiplied  by  thirty-six.     It   was    contended,   however,      slayter 
t\i£tt  we  were  to  fix  our  eyes  on  rule  VI.,  and  shut    •^^J^^'^^*' 
them  to  "the  tables,*'  "the  explanation  of  the  tables," 
and  "  the  illustrations,"  —  all  appended  to  the  rules, 
and  printed  with  them. 

If,  indeed,  we  found  anything  in  rule  VI.  which 
contradicted  the  appendices  referred  to,  a  difficulty 
would  arise  as  to  the  construction  of  the  rule,  but  I 
find  nothing  of  the  kind.    By  the  terms  of  that  rule 
there  may  be  redemption  of  a  security  on  prepay- 
ment  of   subscriptions,  that  would  thenceforth   be- 
come due  on  the  shares  advanced  on  such  property 
lip  to  the  end  of  the  seventh  month,  in  the  twelfth 
year.      Thus  far  the  language  is  explicit,  and  the 
effect  of  it  stutiding  alone,  would  be  that  redemption 
could  only  be  on  payment  of  all  future  annual  sub- 
scriptions m  full  io  the  prescribed  term;  but  it  does  not 
stand  alone,  for  first,  these  words  follow,  "and  the 
"  mortgagor  shall  be  allowed  on  such  payments  dis- 
*'  count  at  the  discretion  of  the  Board ;  but  the  Board 
"  may,  if  expedient,  settle  any  other  terms  according 
'*  to  the  particular  circumstances  of  the  case;**  and 
s^oondly,  whilst  we  find  the  tables  to  be  a  part  of 
^e  rules,  and  necessarily  inseparable   from    them, 
^^   find  also,  "  an  explanation  and  illustration  **  of 
them  carefully  prepared  and  printed  with  the  rules 
and  tables.    Referring  then,  to  them,  as  it  is   our 
cJ^^r  duty  to  do, — clear,  because  thej'  are  proclaimed 
Slides,  no  less  to  the  mortgagor  than  to  the  trustees  ; 
'^^  find  that  which  was  left  discretionary  with  the 
^oard  by  rule  VI.,  namely,  the  amourd  of  discount  so 
^^  made  obligatory,  as  that,  though  the  Board  may 
^*^6  inore  favorable  terms  to  a  mortgagor  than  the 
^«>le8  prescribe,  it  cannot  give  less. 

^he  following  is  in  effect  the  language  of  these 
^•tees,  spoken  to  all  the  world,  and  specially  to  every 
n  who  deals  with  the  association,  and  it  is  found 
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8LATTEB 

▼. 
JCHN8TOX 

et  al. 


thus  expressed  in  illustration  VJJL  "  Suppose  a  m^  -^^ 
'  ber  desires  to  redeem  a  property  he  has  mortga^g —  "*d 
'to  the  Society,  what  should  the  Society  demand  "^" 
'  Answer,  The  same  amount  which,  according  to  -fc^^^e 
*  tables,  the  Society  could  advance  on  subscriptions  f^^r 
'  the  same  period.'*  This  question  is  thus  asked,  a*:«=^d 
thus  answered,  by  the  Society,  by  these  very  defenda^"^-  ^ 
It  is  answered,  not  in  any  contradiction  to,  but  in  t^ 
feet  consistency  with,  the  language  used  by  the  Soci 
in  rule  VI.,  already  referred  to. 

It  is  of  course,  then,  our  duty  to  regard  and  reap 
that  illustration  which  is  thus  furnished  by  the  Soci 
of  its  own  rule.  The  illustration  thus  given  affe 
and,  I  think,  decides  the  question  that  is  before  us. 
The  amount,  therefore,  of  redemption  money,  in 
pendent  of  arrears,  lines,  &c.,  about  which  there  is 
contention,  is  in  respect  of  this  mortgage,  fixed  i 
settled  by  the  printed  tables. 

Bi;t  the  defendants  contend  that  this  mortgage 
only  be  redeemed  on  payment  of  a  deficiency  of  p 
cipal  and  interest  which  occurred  on  foreclosure  a 
sale  of   other  and   difterent    premises,   covered 
another  mortgage,  executed  by  Billing  to  this  Socie 
to  secure  the  amount  of  certain  other  shares  advanc 
by  the  Society  to  him.    At  the  sale  of  these  premi 
the  Society  purchased  them  for  its  own  security, 
now  offers  to  reconvey  them  on  payment  of  the  defi 
ency  referred  to. 

The  mortgage  sought  to  be  redeemed  bears  date 
the  12th  July^  1856 ;  the  other  that  was  foreclosed  wj 
dated  the  Jth  January^  1860. 

If  there  had  been,  and  there  has  not  been,  so  far 
we   are  informed,  an  instance   in   this  Province, 
opening  a  decree  of  foreclosure^  a/ter  salty  where  the 
was  no  fraud  or  illegality,  and  if  an  authority  w 
adduced,  as  there  has  not  been,  warranting  qb  to  tak 
that  judicial  course  in  a  case  where  a  mortgage^^ 
elected  to  purcl^gse  at  the  sale ;  still,  it  would  be  ouc 
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dutj  to  proceed  further,  and,  considering  the  origin  of      1864. 
tlie  doctrine  contended  for,  to  inquire,  how  far  it  would     Blattbb 
consist  with  adjudicated  eases,  or  (in  the  absence  of    •^^"^•P* 
these)  with  equitable  principles,  to  apply  it  to  such  a 
cA8e  as  this. 

The  doctrine  thus  sought  to  be  applied,  is  depen- 
dent entirely  on  the  authority  of  decided  eases ;  and 
it  le  not  clear  that  it  ought  to  be  extended  to  a  case 
so  peculiar  and  anomalous  as  this — a  case  in  which 
tlio  very  documents  in  question  are  not  strictly, 
bixt;  only  quasi  mortgages;  a  case  marked  by  stern 
Bo^vcrity  and  rigor,  as  regards  the  obligations  of  the 
moxtgagor. 

It  is  impossible  to  believe,  under  the  evidence 
tefbre  us,  that  this  Society,  when  the  Granville  street 
mortgage  was  taken  in  1860,  was  at  all  induced  to 
take  it  by  any  considerations  connected  with  the 
pre^ous  mortgage,  executed  in  1858.  I  am  con- 
"^Oced  that  the  notion  of  making  the  better  security 
available  to  meet  the  deficiency  of  the  inferior  one, 
'^a.a  purely  an  afterthought  in  relation  to  the  unex- 
peeted  event  of  an  actual  deficiency. 

The  Attorney  General  was  understood  to  contend 
*t  the  argument  that  the  mortgage  sought  to  be 
'^deemed  contains  language  sufficient  to  make  the 
**iortgagor  liable  for  other  debts  due,  or  to  become 
d^e,  to  the  Society,  besides  that  which  formed  the 
p^tjject  of  that  mortgage ;  but  there  is  not  a  sentence 
^*^  it  that  is  not  most  clearly  limited  in  meaning  and 
effect  to  the  provisions  and  conditions  of  that  par- 
ticular instrument.     There  is  not  a  phrase  in  the 

'Xioxlgage  that  will  bear  the  construction  so  contended 
for. 

1  am,  therefore,  of  opinion  that  payment  of  the 
Lciency  on  the  sale  of  the  Granville  street  premises, 
^^^^Hotbe  made  a  condition  to  afifect  the  plaintiflT's 
''^S'lit  to  redeem  the  mortgage  respecting  which  we 
called  on  to  adjudicate — ^the  only  mortgage  that, 
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1864.      in  eflfect,  existed  when  redemption  was  claimed, 
Blatter     latter  mortgage  beiifg  merged  in  the  decree  that  f 


Johnston      closcd  it. 
et  al. 


Attorney  for  plaintiif,  W.  A.  D.  Morse, 
Attorney  for  defendants,  J.  W,  Johistorij  Jr. 


Note. — His  Lordship  Mr.  Justice  Bliss  was  abs 
from  indisposition,  during  the  whole  of  this  Tcrnr 
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CASES  1865. 

ARGUED  AND  DETERMINED 

IN    THE 

SXJ]PREME  COURT  OF  NOVA  SCOTIA, 

IN 

TRINITY   TERM. 

XXIX.  VIOTOEIA. 


Tl^o  Judges  who  usually  sat  m -Banco  in  this  Term,  were 

YOUNQ  C.  J.  DODD  J. 

Johnston  E.  J.*  DesBarres  J. 

Bliss  J.  Wilkins  J. 


MEMORANDUM. 

^  the  last  Michcelmas  Vacation,  (June  20,  1865,)  Henry 
*^tJ^t,  Esquire,  Barrister  at  Law,  was  appointive!  Re- 
■^**^r  of  the  Decisions  of  the  Supreme  Court. 


In  re  T.  J.  WALLACE.  juiy  w. 

wp^CTTLLY,  Q.  C,  moved  on  the  first  day  of  Term  it ui discretion. 
"T  -J-  {July  18th),  for  a  writ  ot  ceriiorariy  on  the  affida-  court  on  an  ap. 
^*^  of  T.  J.  Wallace.    JRev.  SiatuieSy  chapter  148.    The  p"^^^  '**'  * 

W"»*5  A  1  1        "I  n  1        1  1    1  1         writ  of  certio- 

,  ^S  without  any  rule  therefor,  should  be  granted  in  rari,  either  toi 
^  first  instance.    [Bliss  J.    I  can  see  no  objection  S[*tt!e**flrrto. 
.      ^  rule  nisi  being  granted  in  the  first  place.]    There  stance,  or 
'^  *^lii8  difficulty :  there  should  be  a  uniformity  in  the  S^Tthercfor.* 


ij^  ^di«  Act  (S7  Ftcf.  ch.  10;  RevUed  Statutes^  chap.  126),  authorizing  the  appoint. 
.  '^^  Of  the  Judge  in  Equity,  enacts  that  ho  shall  sit  in  the  Supreme  Court  in 
^.  *^^>.  Ciuid  when  necessary,  at  Chambers,)  and  have  precedence  next  to  Uie 

68 
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1865.      practice,  and  no  commissioner  would  grant  a  rale  nisi 


In  Ke       for  the  writ.     TBliss  J.  I  do  not  wish  to  be  hampered 
at  all  by  reference  to  what  is  done  by  commissioners. 
It  is  an  anomaly  to  grant  the  power  of  dealing  with 
writs  of  certiorari  to  them  at  all.]     The  law  does  not 
contemplate  a  rule  nisi  for  a  ceriiorarij  any  more  than 
a  rule  nisi  for  a  capias.     [Young  C.  J.    It  is  quite, 
impossible  to   sustain   that  position.]      The  writ  i»^ 
granted  as  a  matter  of  course.     2  Chit.  Arch.  Prae. 
1264    (10th    ed.)     In   some   cases    in    England  it  '        /^ 
necessary  to  have  leave  of  a  Judge  to  issue  a  writ       <?/ 
certiorari^  in  other  cases  no  such  leave  is  necessaKT-j. 
Here  we  have  no  Statute  law  on  the  subject,  excerpt 
Revised  StatuieSy  chap.  148.    This  is  a  high  Prerogative 
Court  which   holds   strict  control  over  all  the  otb^^ 
Courts  in  the  Province.     [Dodd  J.    I  think  the  prac- 
tice was  pretty  Uniform  during  the  existence  of    *^® 
Court  of  Common  Pleas  in   this  Province,  to  is^nc 
the  writ  in  the  first  instance.] 

Cur.  adv.  V^ 

Young  C.  J.  now  (July  19)  delivered  the  judgm^^* 
of  the  Court,  and  stated  that  all  the  Judges  concuri*^^ 
in  thinking  that  it  was  entirely  within  the  diacreti^^ 
of  the  Court  to  grant  on  the  first  application  either  ^ 
rule  nisiy  or  a  rule  absolute  for  a  writ  of  certiora^^^^ ' 
and  that  in  the  present  case  a  majority  of  the  Co"«^^ 
considered  that  rule  should  be  absolute  in  the  fi^  "^^ 
instance. 

Rule  absolut 


*  SCO  as  to  the  rn^/tsA  practice,  ChU,  Arch,  I^rac,  (8tb  cd.)  1113;  Z  Dowl*^^ 

g.  B.  78,  m* 
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XD  ET  AL.  versus  McKINNON  Br  al.       jwkwaso. 


ENT  for    lands    in  AnHqomsh   (formerly '^°?'"'«™'»- 

•^  ^  ''    Bcnbing  wit- 

county,  nesses  to  a  wilj 

ial  before  DesBarres  J.,  at  Antigmish,  in  y^^ow!1^d 
he  following  facts  appeared  in  evidence :  supposed  to 

liaTO  boen  losta 

dispute  was  conveyed  to  John  McDonald  couid  not  ro- 
IcDonald,  in  1824.    John  McDonald  (Kilty),  "«™^'^  ^' 

_  \         J  n  jiiey  had  wit* 

of  Jo  An  and  Angus  j  had  the  following  nessed  its  exe- 
Margaret  Kennedy :  John,  Angus  (the  above  o? tom^BLT* 
[y,  Donaldy  Mary  (now  McKinnon).  Mary  thathebeueved 
as  the  wife  of  Hugh  McKinnon,  one  of  the  it,*iid^boto^^ 
Margaret  Kennedy  had  a  child  by  her  "i^**^*  *' 
i,  the  plaintiff,  Catherine^  who  was  the  wife  been  signed  by 
plaintiff.  John  McDonald  died  in  1826,  in-  J|5^™  ^JsSiV 
arried  and  without  issue;  and  his  interest  in«  witness, 
then,  therefore,  vested  in  his  father,  John  ^u^ti^^Jt 
liltv),  who  died  in  1834.     Sally  died  in  The  wiii  itself 

.  .      v,-._-  -      -  .      -rty^/v      -,,  wasfonndnear 

i  in  1853,  and  Angus  m  1860,  all  unmar-  the  close  of  the 
ithout  issue,  and  Sdly  and  Angus,  as  ad-  ^^,^' 
30th  sides,  intestate.    The  plaintiffs  also  bad  been  ex- 
hat  Donald  died  intestate.    The  plaintiff,  J^ll^^toi^L* 
c  Donald  J  claimed  as  heir-at-law  of  &%,  signed  by  these 
Angus,  being  their  half-sister.  another.  Ano- 

lose  of  the  plaintiffs'  case,  defendants'' ^^''^^•^^^'^ 
ired  for  a  non-suit,  on  the  ground  (inter  not  a  subscrfb- 
ile  in  Catherine  McDonald,  as  heir-at-law,  ["^^i?"®"  ^ 

'  the  will,  swore 

a  proved.  The  learned  Judge  was  also  of  that  it  was  ex- 
,  but  declined  to  non-suit.    lie,  however,  twtator.'she^ 

I  point.  believed,  in  the 

*  presence  of  the 

bs  claimed  under  a  will  of  John  McDonald  three  subscrib- 
e  in  1834,  shortly  before  his  death,  by  ^^  tT"^e 

had  seen  them 
sign  their  names  to  it  as  such. 

i  having  all  the  powers  of  a  jury  under  special  yerdict,)  that  the  will  was  anf- 
leaoent  as  to  half  blood. 
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1865.      which  ho  devised  his  interest  in  the  land  in  disp  "^te 


MCDONALD    to  his  son  Donald^  subject  to  the  support  (during  W^er 
„    y-         natural  life,  and  while  she  remained  unmarried)       of 
«'  ^'       his  daughter  Sally.     Plaintiffs  disputed  the  valid:x  iy 
of  the  will.     Two  of  the  subscribing  witnesses  to  tfciis 
will  (which  appeared  never  to  have  been  recorded 
or  proved  in  the  Probate  office)  were  examined    fit 
the  trial ;  but  neither  of  them  could  swear  positive Ij 
that  they  were  present  at  its  execution,  though  one 
of  them  said  that  he  believed  that  he  signed  it,  and 
both  of   them  admitted  that    it    might  have  been 
signed  by  them  and  the  other  subscribing  witnesa 
without  their  recollecting  it.     The  will,  which    ^P" 
peared  to  have  been  lost  for  some  years,  was  fau**^ 
near  the  close  of  the  trial  and  produced  in  Court  a^^' 
these  witnesses  had  been  examined.    Mart/  McKin^^^ 
swore  positively  that  it  was  executed  by  the  testa.'to^' 
in  the  presence  of  the  three  subscribing  witnesses  ^bo 
had  signed  their  names  to  it  as  such,  and  that  ^^^ 
saw  them  sign  it ;  and  also  that  it  was  in  the  ha^s^^' 
writing  of  Dr.  Alexander  McDoruMy  who  was  one    ^^ 
such  witnesses.      Donald  McDonald^  by  will,  da^*^ 
shortly  before  his  death  in  1858,  devised  his  sb*^ 
of  the  locus  to  his  brother  Angus.     Administratis^ 
of  the  estate  of  Angus  was  granted  to  Hugh  McKm0^^ 
and   Mary  McKinnon  on  the  20th  JunCy  1860,  fi^^^ 
license  to  sell  his  real  estate  was  also  granted  to  th^^ 
by  the  Judge  of  Probate  on  the  1st  Angnsiy  18^^' 
his    personal    property   being  found    insufficient      '^^ 
pay  his  debts.    Under  this  license,  Sugh  McKw^^' 
and  Mary  McKmncn  sold  the  land  in  dispute  to  t^S^^ 
other  defendant,  Roderick  McDougaUy  and  on  the  Iff  ^ 
September^  1862,  conveyed  it  to  him  by  deed. 
action,  it  appeared,  however,  was  brought  befc^e 
license  to  sell  was  granted. 

It  further  appeared  that  Angus  McDonald  and  Dom^ 
McDonald  mortgaged  the  land  in  dispute  to 
Power y  on  the  7th  Marchj  1849,  and  that  this  moj 
was  assigned  by  his  executrix  to  Roderick  MeDauga^^ 
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on  the  28rd  February^  1856,  ho  having  at  that  date      1865. 
paid  her  the  full  amouut  of  principal  and  interest    Mcdonald 
(forty-seven  pounds  sixteen  shillings  and  eight  pence)    jjckInno 
dae  thereon.  ^^  *i* 

-A  verdict  was  entered  for  defendants,  by  agrec- 
nient,  subject  ta  the  opinion  of  the  Court,  who  were 
to  draw  conclusions  from  the  evidence  in  the  same 
manner  that  a  jury  might  or  could  do,  and  have 
power  either  to  direct  that  the  verdict  should  stand, 
or  that  a  verdict  should  be  entered  for  plaintiifs,  if 
the  Court  should  be  of  opinion  that,  upon  the  law  and 
&ot8  of  the  case,  the  plaintiffs  were  entitled  to 
recover. 

^Bimchard^  Q.  C.  (with  whom  was  Miller),  now  moved 
to  enter  the  verdict  for  plaintiffs.  Catherine  McDonald 
w  the  half-sister  of  Angus  and  the  other  deceased 
children  of  John  McDonald  (Kilty),  and  their  heir-at- 
la'^r,  Memed  StaiuteSy  appendix,  page  748,  section  6. 
[^I«iis  J.  The  half  blood  must  be  traced  ex  parte 
P«tenia.  WiLKiNS  J.  John  McDonald  (Kilty)  is  the 
WoposituSy  you  must  trace  up  from  him,  and  see  if  you 
CMi  find  any  of  his  blood  in  Catherine.  Young  C.  J. 
•^BBuming  that  no  will  was  made  by  John  McDonald 
(Kilty),  SaUi/  had  a  share  in  the  estate.  Did  that 
^®«t  in  her  heirs  generally,  or  in  her  heirs  by  her 
other's  side  only  ?  Was  Catherine  of  the  half  blood 
^  Sallifj  within  the  meaning  of  our  Statute,  or  was 
f*^^  not  ?  that  is  the  question.  Solicitor  General,  That 
^  Hot  exactly  the  question.  The  question  is.  Was 
^ere  any  of  the  father's  {John  McDonald  (Kilty)  blood 
^  lier?  Bliss  J.  A  brother  cannot  inherit  to  a 
*^''other  except  through  the  father.] 

^he  will  of  John  McDonald  (Kilty)  is  not  sufficiently 

proved.    The  presumption  is,  that  it  was  not  written 

y  I)r.  McDcnaidy  as  there  were  fifty  persons  in  Anti- 

^P'^A  who  could  have  proved  his  hand-writing.  [Bliss 

I  think  that  that  fact  was  pretty  clearly  proved. 
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McDonald 
ot  a1. 

V. 
MCKlNNON 

et  al. 


Further  evidence  was  probably  not  adduced  oi 
point,  because  it  was  considered  already  el 
proved]  The  Statute  prescribes  certain  requisil 
a  valid  will,  and  these  were  not  proved.  Hovs 
these  requisites  be  proved  by  a  person  who  is  i 
witness  to  the  will?  It  is  not  proved  that  the 
nesses  signed  in  the  presence  of  each  other.  [Bl] 
It  is  not  necessary  that  they  should  do  so.] 
McKinnon  should  have  been  recalled  to  prove 
contents  of  the  will,  and  should  not  have  been  all< 
to  be  recalled  to  prove  its  execution.  (Refers  to 
lish  Statute  of  Wills^  1  Vic.  chap.  26,  sec.  9 ;  2  i 
stone* s  Coram.  [Sweet)  240  n.) 

Solicitor  General  contra  was  not  called  on. 

YouNS  C.  J.    We  all  think  that  the  will  of 
McDonald  (Kilty)  is  sufficiently  proved,  the  quei 
being  left  to  us  to  find  as  a  jury  might  do. 
verdict  for  defendants  must  therefore  stand. 

Judgment  for  defend 
Attorney  for  plaintiffs.  Attorney  General  [Henry) 
Attorney  for  defendants,  H.  31cDo7iald. 


JulyW, 


CUNNINGHAM  versus  HADLEY. 


In  an  action  for 
trespass  to 
plaintiff's 
dwelling  honse 
defendant  ad- 
mitted that 
plaintiff  at  his 


TRESPASS  for  breaking  and  entering  plain 
dwelling  house,  &c.    Plea.     General  denial. 

At  the  trial  before  Dodd  J.  at  Guysboroitghy  in  , 

1865,  it  appeared  that  defendant  went  to  plain 

(plaintiffs) own  housc,  and  saw  him  at  the  door,  that  some  alterci 

door  had  told 

him  he  did  not 

want  to  hear  him,  and  had  closed  the  door,  and  that  he  (defendant)  had  then  said  that  he 

hear  him,  and  had  gone  immediately  to  plaintiff's  window,  and  there  struck  on  the  i 

aboat  fiye  minutes.    Several  witncsRcs  teetifted  that  defendant  had  stmck  the  sill  in  a 

manner,  and  had  used,  while  so  doing,  violent  and  abnslTC  language  toward  plaintiff,  all 

the  himates  of  the  plaintiff's  house. 

Held,  That  a  trespass  had  been  proved  which  entitled  the  plaintiff  to  some  damages,  a 
Jozy  having  found  for  th«  dei^dant,  the  Court  set  the  verdict  a«ide,  and  ordorod  a  now  ti 
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nrred  between  them  there,  in  the  course  of  which      1865. 


plaintiff  told  defendant  that  he  did  not  want  to  hear  ccnninoham 
Iiim,  and  then  closed  the  door.  Defendant  then  said  hadlex. 
to  plaintiff  that  he  should  hear  him,  and  went  to  the 
ipvindow  and  struck  on  the  sill  for  about  five  minutes. 
Several  witnesses  on  the  part  of  the  plaintiff  testi- 
fied that  the  defendant  struck  the  window-sill  in  a 
violent  manner,  that  while  doing  so,  he  used  violent 
and  abusive  language  towards  the  plaintiff  which 
al&rmed  the  inmates  of  the  house.  The  plaintiff  also 
s'wore  that  the  defendant  had  used  language  of  the 
Bame  character  to  him  at  the  door,  and  had  endea- 
vored to  prevent  his  entering  it;  but  all  this  was 
denied  by  defendant. 

I>6fendant,  who  was  the  only  witness  examined  on 
^18  side,  stated  that  at  the  commencement  of  the  con- 
versation at  the  door,  he  and  plaintiff  shook  hands* 
Ete  denied  having  used  any  language  to  alarm  or 
^ghten  plaintiff's  family,  or  having  threatened  to 
ill->Ti8e  plaintiff.  He  admitted  that  he  had  told  the 
plaintiff  when  he  closed  the  door,  that  he  should  hear 
*^ixn.  He  also  admitted  having  struck  the  window-sill 
*^  described  by  plaintiff's  witnesses,  but  added  that 
^^  tad  done  so  with  his  hand,  and  had  not  injured  his 
^^nd  in  the  act. 

The  learned  Judge  instructed  the  jury  that  if  the 

i^fendant  opposed  the  plaintiff's  closing  the  door 

^lien  plaintiff  said  he  did  not  want  to  hear  him,  it 

^as  a  trespass,  for  which  plaintiff  could  maintain  the 

P'^eaent  action ;  but  that  if  they  did  not  believe  tlic 

plaintiff's  statement  of  what  took  place  at  the  door, 

^eu  as  the  defendant  in  his  evidence  had  admitted 

^ftt  the  plaintiff  told  him  he  did  not  want  to  hear 

^^^f  and  then  closed  the  door,  it  was  a  sufficient  inti- 

'^^^tion  for  him  to  leave  the  premises,  and  that  his, 

'•otiv^thstanding  this  intimation,  going  immediately 

^    tlie  window  and  there  striking  on  the  sill   with 

^olence  for  about  five  minutes,  and  during  that  time 

^*Hg  violent  and  abusive  language  to  plaintiff  and 
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1865.      alarming  the  inmates  of  his  house,  fully  in  his  opinion 
cuNNiNGUAM  establishcd  the  trespass;  and,  therefore,  that  thc^ir 
hadley.     verdict  should  be  for  plaintiff.     The  learned  Judl^e 
further  told  the  jury  that  in  estimating  the  damag*<3fl, 
they  might  consider   the    intention  with  which  ^^e 
act  was  done,  whether  for  insult  or  injury. 

The  jury  found  for  the  defendant,  and  a  rule  rz^ 
having  been  granted  to  set  the  verdict  aside,  as  cc^^' 
trary  to  law  and  evidence,  and  the  Judge's  char^^^' 
it  now  came  on  for  argument. 

Blanckard^  Q.  C.  in  support  of  the  rule.     The  pi       ^ 
here  operates  merely  as  a  denial  of  the  commission        of 
the  act  of  trespass.    Practice  Act  (Rev.  Stat.  chap.  IS^B*) 
sec.  84.    The  jury  under  the  charge  should  have  fonir   jd 
for  the  plaiutiff.    [Bliss  J.   Must  we  not  consider  t^Hie 
case  now  on  the   evidence  of  the  defendant  alon^^I 
DoDD  J.    He   says  himself  that  he  committed  t^Be 
trespass  at  the  window.     Bliss  J.    Yes,  but  we  mi^^^t 
assume  that  he  did  it  as  he  said.    We  must  auuMu^ne 
that  the  jury  believed  him  in  all  that  he  said.]    iSE-je 
jury  in  this  case  have  acted  perversely.    The  defeiu  -^- 
ant  himself  admits  a  trespass,  and  a  trespass^  howev   ^^ 
slight,  is  still  a  trespass. 

Solicitor  General  contra.    In  one  view  this  case        '* 
important,  in  another  very  unimportant.    pSuss  J.  .S^ 
it  so  trifling  ?]    In  the  view  the  English  Judges  ta^^^ 
of  such  actions  as  this,  the  cause  of  action  is  triflin^^* 
I  think  excessively  trifling.    Under  this  verdict  w 
cannot   consider   the  la)ignage   charged.     It  is    no  "^ 
pretended  that  the  defendant  struck  the  window  fo^ 
the  purpose  of  injuring  the  house.     Suppose  he  h 
brushed  along  the  front  of  the  house,  and  knocked 
off  a  little  white-wash,  it  would  have  been  a  trespass. 
In  point  of  strict  law  I  admit  that  the  verdict  should 
have  been  for  plaintiff.    If  he  struck  the  house  with 
his  flst,  there  might  have  been  a  right  of  action ;  but 
when  the  jury  came  to  estimate  damages,  there  would 
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76  been  a  difficalty,  —  half  a  cent  would  have  been      1865, 

>  much.    [YouHG  C.  J.  The  point  for  which  you  are  cuwhihoham 
ntending  was  settled  contrary  to  your  view,  against     hadlet. 

y  strong  remonstrance.]  In  strict  law,  an  action  of 
»pas8  may  be  maintained  for  an  unintentional  act 
Had  this  verdict  been  found  in  England^  the  Courts 
ere  would  not  disturb  it.  Will  this  Court  violate 
e  law  of  the  land  ?  The  Legislature  has  said  that 
e  English  practice  shall  be  adopted  in  all  cases  not 
verned  by  our  own  statutes.  Practice  Actj  sec.  248. 
P'lLKnrs  J.  The  law  of  England  has  great  respect  for 
B  domus.']  "  The  Court  will  not,  in  general,  grant  a 
lew  trial  where  the  value  of  the  matter  in  dispute, 
>r  the  aiiiount  of  damage  to  which  the  plaintiff 
vould  be  fairly  entitled,  is  too  inconsiderable  to 
nerit  a  second  examination.  The  value  or  amount 
nust,  in  general,  be  twenty  pounds  to  induce  the 
I!ourt  to  interfere,  and  this  whether  the  verdict  be  for 
ilaintiff  or  defendprut."  Chitty's  Arch.  Prac.y  1468 
Mh  edition) ;  TidcTs  PraciicCy  913 ;  1  Or.  Mees.  ^  JRos.y 
5,  98;  2  Cr.  ^  Jer,  14;  4  Ad.  ^  MiSy  892;  1 
.  ^  Mees.y  26 ;  2  Y.  ^  Jer.y  264 ;  1  Y.  ^  J.,  402 ; 
OhiL  Rep.y  265.  [Young  C.  J.  I  think  all  these 
les  were  carefully  reviewed  in  Anderson  v.  RUcey.* 
BH8T0N  E.  J.  How  do  you  find  this  case  to  come 
der  the  £20  rule  ?]  I  have  already  shown  what  the 
kterial  damage  was.  [Youno  C.  J.  Your  position 
that  no  new  trial  can  be  granted  where  the  actual 
tnages  do  not  exceed  twenty  pounds.]  1  Burr.y 
;  2  TF.  BLy  851.    This  was  not  a  perverse  verdict. 

Blanehard  Q.  C.  in  reply.    The  solemn  decision  of 

>  Court  in  Anderson  v.  Bitcey  is  binding.  fBLiss  J. 
•  BUchie  would  tell  you  that  that  case  is  a  perversion 
law.  I  may  say  that  the  twenty  pound  rule  has 
rer  been  considered  binding  in  this  Court  since  I 
He  on  the  Bench.  Dodd  J.  The  late  Chief  Justice 
nikjB  held  that  it  was  not.    Bliss  J.    It  is  a  rule 

tS.  8.  Tiinttj  Term,  1M2. 
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T. 

Hadlbt. 


1865.  applicable  to  a  rich  country,  and  not  to  a  poor  one. 
cinfNiNOHAM  YouNQ  C.  J.  There  is  a  wide  distinction  between 
a  verdict  for  plaintiff  for  a  small  sum,  and  a  yerdict 
for  defendant.  What  are  the  damages  claimed  in  the 
writ?]  Five  hundred  dollars.  [Bliss  J.  I  do  not 
see  how  you  can  estimate  the  damages.] 


The  Court  here  ordered  a  new  trial. 

Rule  absolute.* 
Attorney  for  plaintiff,  S.  CampbeUj  Q.  O. 
Attorney  for  defendant, 


*  This  omse  was  Bubsequently  tried  before  the  Okitf  JiuUoe,  wli«i  a 
WM  lound  for  plaintiff  for  eight  dollars,  and  tail  costs  awarded. 


Julif  21. 


GILPIN  versus  SAWYER. 


Trust  ftinds  T)  EPLEVTN"  for  a  horse,  harness,  and  wagfon. 
^®ed  wo.*  J^  Pleas,  denying  the  property  to  be  the  plaintiT^ 
man,  for  the  and  avowry,  justifying  the  taking  (the  defenda*^^ 
self  and  chu-  being  the  Sheriff  of  the  county  (in  execution  ^^ 
^erb^her  *  Judgment  John  Stewart  v.  John  Slayier,  M.  D.,  tbe 
and  her  has-    said  horsc,  &c.,  being  his  {Slayter*s)  property. 

to^t^e'^p^'Irr  ^^  ^^^  ^^^^^  l^^fore  Johnston  E.  J.  at  HaUfax,  in  JfiHI 
sions  of  the     last,  it  appeared  that  the  plaintiff  claimed  the  pr^ 

deed  of  settle-  '  x  *.  *  •  ^  _ 

ment.  The  has-  perty  in  qucstiou  as  trustee  of  Mary  Slayter^  the  wu® 
band  after,     ^f  ^j^^  abovc  named  John  Slayter.    Certain  funds  W 

wards  repaid  to  *^  i 

the  trustee,  out  been  bequeathed  to  Mary  Slayter  by  her  uncle  Jostpf* 
ing!!^^^**™  Robinson  previous  to  her  marriage,  a  portion  of  wWck 
amount  so  ex-  fands  cousistcd  of  sharcs  in  the  Union  Bank.  By 
whue  repa^g  dccd  of  Settlement,  executed  previous  to  her  marriaj^' 

it  he  said  to  the 

trustee  that  he  ^^ 

wished  to  make  his  wif)B  a  present  of  a  horse  and  waggon.   The  amount  so  rqjiaid  wai^i'^ 
by  the  husband  a  day  or  two  afterwards  out  of  the  bank,  on  a  check  ghrem  him  by  the  tt*^*!* 
and  a  horse  and  waggon  bought  with  part  of  the  money.   The  articles  weie  used  tyth*^^ 
and  also  by  the  husband,  (who  was  a  physician,)  in  his  practice.   One  witness  said  thi^  ^ 
horse  and  waggon  were  placed  in  his  charge  by  the  wUb  with  instroetloiia  nol  to  give  tfe^ 
her  husband  without  her  orders,  which  instructions,  he  (witness)  said  he  obeyed.  ^..^ 

J7etd,  That  the  horse  and  waggon  were  not  tnut  property*  but  the  propertj  of  the  huf^''^ 
and  could  be  taken  on  an  execution  against  him. 
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these  funds  were  conveyed  to  certain  trustees.    By      1865. 
aoother  deed,  the  plaintiff  and  another  person  now       onrar 
deceased,  were  substituted  for  the  original  trustees,     sawtxb. 
shares  in  the  Union  Bank  were  drawn  out  by  one 
the  original  trustees  and  sold,  and  the  proceeds, 
being  a  little  over  one  hundred  pounds,  paid  to  Man/ 
SBUzyitT.    This  money  appeared  to  have  been  expended 
l^rg*ely  by  her  husband.     Some  time  after  this  Dr. 
'fer  put  one  hundred  pounds  to  the  credit  of  plain- 
in  the  bank.   He  at  the  same  time  said  to  plaintiff, 
oa  know  that  money,  one  hundred  pounds,  I  took 
'*  from  Mary  ;  I  want  to  give  that  money  back  to  her, 
**  stnd  I  want  to  make  her  a  present  of  a  horse  and 
**  'Waggon."    A  day  or  two  after  this  Dr.  Slayter  went 
tlie  plaintiff  for  a  check  to  pay  for  the  horse,  &c., 
ich  were  accordingly  paid  for  out  of  this  one  hun- 
dred pounds.     Plaintiff  said  that  he  would  not  have 
given  Dr.  Slayter  the  money  had  his  wife  forbidden ; 
l>nt  he  also  added  that  he  did  not  put  this  money 
[       ^11  his  account  of  the  trust  funds,  and  that  he  never 
^Jonsidered  it  as  trust  money. 

The  horse,  &c.,  appeared  to  have  been  used  by  Dr. 
Slayter  in  his  practice,  and  also  by  Mrs.  Slayter j  though 
<>ne  witness  said  they  were  placed  in  his  charge  by 
Mrs.  Slayter^  with  instructions  not  to  give  them  to  her 
l^Qsband  without  her  orders,  which  he  obeyed. 

The  cause  was  tried,  by  consent,  without  a  jury, 
*8id  tKe  learned  Judge  gave  judgment  for  the  defend- 
^t.  A  rule  rdsi  having  been  obtained  to  set  the 
judgment  aside,  it  now  came  on  for  argument. 

LeNoiTy  in  support  of  the  rule,  read  the  trust  deed. 
[JoHwsTON  E.  J.  The  shares  in  the  Union  Bank  were 
'Quired  by  this  deed  to  be  invested  in  a  particular 
^^y,  not  in  a  horse  and  waggon.  Mrs.  Slayter  obtained 
fte  proceeds  of  these  shares  for  a  particular  purpose, 
^at  purpose  was  not  carried  out,  and  she  used  the 
^^nej  for  her  own  purposes,  and  it  then  became 
appropriated  to    her  husband's  use.    The   husband 
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1865.      says  that  subsequently  his  money  went  to  Dr.  GH 
GiLFiN      to  replace  it.     Bliss  J.    Dr.  GUpin  says  that  he  ( 
sxwTEB.     not  consider  the  money  so  paid  by  Dr.  Slayier  as  tn 
money.] 

Murdoch  Q.  C.  follows  on  the  same  side  (by  consen 
By  the  trust  deed,  the  interest  and  dividends  arisii 
from  the  funds  bequeathed  to  Mary  Robinson  (now  Mi 
Slayter),  were  to  be  paid  to  her  sole  and  separal 
use.  If  she  should  have  no  children,  she  was  eo 
powered  to  dispose  of  the  funds  by  her  will,  K  at 
should  have  children,  it  was  provided  that  the  pr 
perty  should  go  to  them  on  her  death.  She  wa 
empowered,  however,  even  in  that  event,  to  dispo 
of  five  hundred  pounds  by  her  will.  Her  father,  wl 
was  one  of  the  original  trustees,  died  some  years  sioc 
Through  want  of  business  habits,  the  shares  in  tl 
Union  Bank  were  allowed  to  remain  in  her  nam. 
and  she  obtained  the  money  arising  from  their  sal 
[Young  C.  J.  She  expended  it  and  her  husband  r 
placed  it.  I  consider  that  under  those  circumstance 
it  was,  when  repaid,  different  from  what  it  had  bee 
before.]  That  might  have  been  the  case  had  tb 
occurred  before  she  had  any  children ;  but  the  m^ 
ment  a  child  was  bom,  she  had  only  a  life  estate  i 
the  funds,  and  her  position  became  very  differef 
from  what  it  was  before.  She  had  not  the  pow< 
to  convey  any  of  the  property  away  from  her  chi 
dren.  The  money  replaced  became  invented  withtfc 
character  of  the  money  which  had  been  taken. 
is  submitted  that  this  is  the  case  both  at  law  and 
equity.  A  clerk  unlawfully  takes  away  a  five  pou^ 
note,  he  replaces  the  amount  in  dollars.  Do  not  ^ 
dollars  assume  the  character  of  the  original?  OUb- 
wise  there  would  be  no  locus  pemtentuB.  Equity  (?' 
aiders  every  thing  to  be  done,  which  ought  ri^ 
fully  to  be  done.  Equity  would  say  the  money  wb 
repaid  by  Br.  Slayier  was  put  into  the  right  pock 
and  it  assumed  its  former  character.  The  money  yi 
allowed  to  be  used  for  a  purpose  not  contemplated 
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e  tmst  I  admit.    It  was  invested  in  a  horse,  harness,      1865. 

.d  waggon,  for  Mrs.  Slayter's  benefit.    The  question       gilpdc 

lB.^re  is,  not  whether  there  was  a  deviation  from  the     bawy»e- 

trost,  belt  whether  the  horse,  &c.,  were  Dr.  Tyler's 

property  or  not.    II  the  imprudence  of  a  femme  coverte 

in.  a  case  like  this  is  to  be  allowed  to  affect  the  inter- 

estis  of  her  children,  then  the  whole  capital  might  be 

ea^y  swept  away  by  creditors  who  knew  of  the  trust. 

V\^  here  matters  of  law  and  equity  arise  in  a  cause,  the 

Ooart,  before  which  it  comes  for  consideration,  trial, 

OP  hearing,  can  determine  both.    Bevised  Statutes^  chap. 

124,  sec.  3.   If  the  doctrine  be  correct,  that  the  moment 

Hkxe  money  of  a  married  woman  comes  into  the  hands 

of  her  husband,  he  can  take  it  absolutely :  the  protec- 

fion  of  a  marriage  settlement  is  gone.     The  legal 

es-tate  is  then  iH  the  husband,  it  is  true,  but  he  becomes 

a  toostee  for  his  wife.    HUl  on  TnisieeSy  641, 71.    Mes- 

ien£er  v.  Clarkey  5  Exch.  Bep.,  392.    A  portion  of  Mrs. 

SliMjfter's  funds  have  now  assumed  the  shape  of  a  horse 

and  waggon.    The  Court  will  follow  any  property. 

The  trustee  should  have  the  right  of  recoupingj  if  he 

is  to  be  hereafter  held  liable.    Where  money  is  paid 

by  a  party  expressly  for  a  particular  object,  the  party 

'©ceiving  it  must  take  it  for  that  object.    He  may 

i^8e  to  take  it,  but  unless  the  appropriation  desired 

^  the  party  paying  is  negatived  by  him  at  the  time 

of  payment,  he    cannot    change    the  appropriation 

Afterwards.     The  trustee  here  accepted  the  money. 

Pi*l88  J.    N*ot  as  trust  money.]    He  did  not  tell  Dr. 

^2fter  that  he  did  not  take  it  as  trust  money.    It  is 

^%  he  gave  his  opinion  at  the  trial,  to  my  utter 

*^t^rise,  as  to  the  legal  effect  of  the  payment.    The 

^^Xirt  will  protect  children  and  heirs  from  the  errors 

*^^  laches  of  their  parents  or  trustees,  and  will  not, 

^y  a  forced  construction  of  Dr.  Slayter's  act,  prevent 

^*Ja  from  giving  his  children  this  money.     p^Liss  J. 

*^€  horse  and  waggon  were  bought  for  the  wife ;  if 

**^^y  belonged  to  the  wife,  they  belonged   to  the 

^^idMtnd.]    Admitting  that  the  cestui  que  trust  has  his 
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1865.      remedy  against  the  trustee^  he  is  not  limited  to  tha 

GILPIN      The  Court  will  follow  the  property.     Nash  v.  McCai 

SAWTEK.     wey,  2  Thomson's  Rep.,  167.    [Johnston  E.  J.    In  tl 

present  case,  the  husband  earned  the  money  himsell 

When  the  money  was  put  backj  I  consider  it  as  eqniv 

lent  to  a  recapture. 

Solicitor  General  contri.  I  shall  argae  this  ca 
mainly  on  the  facts.  Both  Dr.  Slayter  and  his  \^i 
knew  that  they  had  no  right  to  expend  the  trc 
funds  in  the  purchase  of  a  horse  and  waggon.  I 
has  himself  earned  a  considerable  amount  of  moD^ 
and  paid  oflf  eight  hundred  pounds'  worth  of  I 
debts.  He  speaks  of  purchasing  a  horse,  and  bet 
one  from  Dr.  Jertjiings  as  for  himself.  He  gets  t:^ 
money  out  of  the  bank  for  the  purpose  of  a  cot^^ 
and  to  keep  it  away  from  his  creditors.  When  H^ 
Gilpin  was  asked  about  it,  he  said  he  had  notbi'^ 
to  do  with  it,  that  he  did  not  even  put  it  into  t 
account  of  the  trust  monies.  When  sold  under  tB 
execution  the  horse,  &c.,  are  bought  in  by  Slayt^ 
The  cover  is  transparent.  The  money  was  Slaj/ter' 
own  money,  put  into  the  bank  one  day  and  taken  o* 
the  next.  [Wilkins  J.  The  learned  Judge  who  tri^ 
this  cause,  exercising  all  the  functions  of  a  jury,  hm 
found  that  the  transaction  by  which  Dr.  J^yter  ende^ 
vored  to  make  horse,  waggon,  &c.,  trust  property,  w^ 
not  bona  fide.    How  can  we  go  beyond  that  ?] 

Murdoch  Q.  C,  in  reply.  The  money  with  whici 
the  horse,  &c.,  were  purchased  did  not  belong  eithe- 
to  Dr.  Slayter  or  Mrs.  Slayter.  If  the  trustee  did  giv« 
it  to  either  of  them,  he  had  no  right  to  do  so.  Th« 
parties  really  interested  are  the  children.  I  can  per 
ceive  no  fraud  on  the  part  of  Dr.  and  Mrs.  Slayter 
though  there  was  error.  A  party  may  be  desirous 
without  fraud,  of  protecting  property  from  creditors 
But  suppose  there  was  a  trick  on  the  part  of  Dr.  Slayter 
that  should  not  prejudice  the  rights  of  his  children. 
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^OXTNG  C.  J.    I  always  have  the  strongest  disposi-      1865. 
^ou  to  protect  trusts.    I  admit  that  this  one  hundred       gilpik 
pouucls  belonged  equitably  to  the  wife  and  children  of     sawtkb. 
I^r.  suiter.     In  common  prudence,  however,  when 
paying  the  money  to  Dr.  Gilpin^  he  should  have  said 
<listiDctly  that  he  paid  it  for  the  separate  use  of  Mrs. 
^yUr.    Dr.  Gilpin  would  then  have  taken  it  as  trustee, 
«ad  given  a  receipt  for  it  as  trustee.    Dr.  Slayter  draws 
^e  money  out,  and  Dr.  Gilpin  says  that  he  told  him 
^tit  he  intended  to  make  his  wife  a  present  of  a 
^orse  and  waggon.    A  husband  cannot  make  gifts  to 
hia  wife  in  law,  though  in  equity  the  rule  is  different. 
The  moment  he  used  that  expression,  he  showed 
thitt  the  property  could  not  be  hers. 

GDhere  is  another  difficulty  also.  This  action  had  to 
be  "brought  in  the  name  of  Dr.  Gilpin.  In  replevin  a 
f^glit  of  property  in  the  plaintiff  must  be  shown, 
^tt<i  Dr.  GUpin  himself  admits  that  he  did  not  eonsi- 
iei*  the  money  with  which  the  horse,  waggon,  &c., 
veire  bought  as  trust  money. 

Johnston,  E.  J.,  Bliss,  Dodd,  and  Wilkins*  JJ. 
earring,  the  rule  was  discharged. 

Rule  discharged. 
-Attomey  for  plaintiff,  Murdoch^  Q.  C. 
^^ttomey  for  defendant,  WdUace. 

J.  WM  absent. 
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TFl  A.  Johnston  testified  to  a  conversation  with  LeNoiVj      1865. 


ten  or  twelve  days  before  the  trial,  from  which  he  keuib  et  ai. 

CJ^Ndr)  mast  have  known  that  the  cause  was  to      shakp. 

l>e  tried  last  Jane;  and  that  he  {Johnston)  wslb  to  be 
"tbe  counsel  to  conduct  the  trial  on  behalf  of  the 
plaintiffs.  W.  J.  Croke  swore  that  he  served  the 
■aotiee  on  I/cNoiry  and  that  the  only  objection  he 
to  it  was,  that  too  short  notice  was  given.) 


X^NotTj  in  reply.  The  affidavits  might  have  some 
^i^ht,  if  the  cause  had  been  for  trial  here,  and  the 
^fendant  had  been  here.  As  it  is,  they  can  have  no 
Withdrawing  plaintiffs  from  the  record  is  an 
i^larity.  Although  the  plaintiff  has  undertaken 
mptorily  to  try,  the  defendant  is  still  not  bound 
be  ready  unless  he  is  served  with  a  notice  of  trial. 
V.  Weeks  et  al.,  1  H.  BL,  222. 


^  ^ 


Young  C.  J.    None  of  us  have  any  doubts  as  to 
tluB  case.   The  defect  complained  of  is  an  irregularity, 
D^o  doubt.    John  Keane^  it  appears,  is  the  real  claimant. 
f  be  executors  of  the  original  mortgagee  were  added 
itt  plaintiffs  to  avoid  the  trouble  of  tracing  the  title. 
The  irregularity  here  is  simply  the  omission  of  the 
Words  "  et  ai.''    Where  a  simple  mistake  of  this  kind 
bae  taken  pla«e,  and  the  plaintiffs,  not  being  notified 
of  it,  have  incurred  large  expense  in  retaining  special 
counsel,  and  bringing  their  witnesses,  we  think  it  a 
wholesome  rule,  that  the  verdict  should  not  be  dis- 
turbed, as  the  defendant  has  not  been  misled. 

Rule  discharged.* 
Attorney  for  plaintiff,  SoUcUor  General 
Attorney  for  defendant,  LeNoir. 

*^^  Aylbr  on  Evidence,  sec.  828,  14  M,  ^  FT.,  251. 
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1865. 

j^„^^,  THORNE  versus  SHAW. 

di^n  foiLT  A  SSUMPSIT  on  a  promissory  note.  Plea 
against  uncon-  jCjL  ment,  and  set-oft'.  (The  Statute  of  lAmiioJio 
denw,  anrthe  t>een  pleaded,  but  the  plea  setting  it  up  was  abar 
charge  of  the    at  the  trial.) 

Court  wuiset  it     At  the  trial  before  WUMns  J.  at  AnnapoUsy  i 
"Sidaviu  on  ^^®^»  ^^  appeared  that  the  action  was  brought 
which  a  rule  is  joint  and  several  promissory  note  for  £62  10, 
be  read  at^toe  22nd  April^  1843,  made  by  the  defendant  an< 
argument;  and  others  (Francis    Traccu  and  William  Spurr).   U 

allldayits  in  i«-  ^  *^  en 

pij  may  be  Catherine  Thornej  of  whom  the  plaintifi'  was  tli 
hJl^LV^^^  and  executor.  Payments  to  the  amount  of  X6 
against  it.  were  endorsed  on  the  note,  and  the  plainti£P  adi 
the  following  payments,  beside  those  so  endc 
26th  November,  1855,  £3;  20th  April,  1855,  £5; 
March,  1859,  £5 ;  14th  September,  1860,  £3 ;  20th 
ber,  1861,  £3 ;  30th  December,  1861,  £5 ;  24th  . 
1862,  £10 ;  24th  June,  1862,  £2  10 ;  also  £5  om 
The  defendant  swore  to  a  number  of  other  payn 
and  claimed  a  large  balance.  He  produced  his 
of  accounts,  which  he  stated  contained  the  ori 
entries  of  payments  made  by  him  on  the  note, 
testified  that  he  paid  George  MHUdge  {who  was  adn 
by  the  plaintifi'  to  have  done  business  for  the  testi 
£15  5,  and  obtained  his  receipt  for  it,  which  h< 
produced  at  the  trial.  He  also  stated  that  he 
this  money  just  after  the  note  was  drawn,  and 
before  its  maturity,  because  he  had  the  money  at 
mand,  and  it  was  convenient  to  do  so.  He  alsos 
that  he  never  had  any  business  transaction  witi 
testatrix  but  this  note.  He  further  said  that  he 
the  testatrix  a  year  before  her  death  £7,  whic 
mistake  was  endorsed  on  the  BurriU  note,  ai 
which  mistake  he  was  first  apprised  by  the  plf 
after  the  death  of  the  testatrix.  The  testatrix 
in  February,  1860. 
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It  appeared,  from  the  plaintiff's  testimony,  that  the  1865. 
note  was  given  for  a  vessel  sold  to  defendant  and  to  tbornk 
SurrSly  who  each  gave  a  note.  shaw. 

Plaintiff  swore  that  he  did  the  business  of  the  tes- 
tatrix in  her  lifetime ;  that  defendant  had  been  often 
called  on  for  payments  by  him,  and  always  promised 
to  pay,  and  never  intimated,  until  he  was  sued,  that 
tbe  note  was  paid*  He  admitted  that  several  receipts 
prodaced  at  the  trial  were  in  his  handwriting,  and 
that  the  amounts  stated  in  them  had  not  been  en- 
dorsed on  the  note.  He  denied  having  told  the 
defendant  in  his  office  that  £7  paid  by  him  had  been 
endorsed  by  mistake  on  the  BurriU  note. 

Letters  from  defendant  to  plaintiff  in  1861  and  1862 

^rere  put  in  evidence,  in  which  the  former  makes 

general  promises  of  payment  of  the  balance  due,  and 

in  one  of  which,  dated  April  24, 1862,  he  states  that 

be  has  just  sent  £15  to  T.  D,  Buggies^  tor  plaintiff. 

A  letter  from  defendant  to  testatrix,  dated  November, 

26,  1866  ;    one  from   plaintiff'  to  defendant,   dated 

Auguxt  6, 1861,  enclosing  an  alleged  statement  of  the 

^dorsefnents  on  the  note  (containing,  however,  two 

items  which  were   not  actually  endorsed);   several 

voceipts  from  plaintiff  to  defendant ;  one  from  MiUedge 

for  the  X16  6,  and  one  from  Muggles  ^  Thome  for  £10, 

^»  also  put  in  evidence. 

The  learned  Judge  suggested  to  the  jury  that  they 

ihonld  find  item  by  item  of  the  disputed  payments, 

^  order  that  a   computation  might  be  afterwards 

'^^•de,  under  his  directions,  relatively  to  interest,  in 

^er  to  ascertain  the  true  balance.    This  suggestion, 

however,  the  jury  did  not  adopt,  but  found  a  general 

^^tdict  for  the  plaintiff*  for  $100.    They  stated  that 

'^ey  had  not  found  that  the  £15  5  was  paid  on  account 

^  the  note.    The  Judge  was  of  opinion  that  on  the 

*^\a  proved,  they  were  bound  to  refer  that  payment 

5^  the  note.    The  learned  Judge  also  instructed  the 

•'^  ly  that  they  should  give  the  defendant  credit  for  the 
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1865.      £1  alleged  to  have  been  paid  by  him  to  the  decease 
TBORNx     but  endorsed  by  mistake  on  the  BurriU  note. 
SHAW.  A  rule  nisi  having  been  granted  to  set  the  verd 

aside,  as  against  evidence,  and  for  a  new  trial,  it  uc 

came  on  for  argament. 

( Weaikerbej  for  plaintiff,  handed  in  the  following  li 

of  the  disputed  payments : — 

1843. 
April  25.    Cash  paid  Geo.  MUledge,  (£15  5,) |6L< 

1845. 
September.  6.    Cash  per  mail, 10.^ 

1850. 

May  17.    Cash  said  to  be  paid  to  A.  B,  Thame^ 4.1 

November  8.     6hisholm*s  order, 6.C 

1859. 
October  10.    Cash  per  mail, 4X 

1860. 

Sept.  14.    Cash  said  to  be  paid  to  Mrs.  A.  B,  Thome,  12.C 

Amt.  said  to  be  endorsed  on  BurriWs  note  in  error,  28.0 

Amt.  paid  by  Robert  Chute, 10.1 

Amt.  paid  by  John  Long, 7.C 

Amt.  paid  by  Kennedy  &  Croascup, 6.M 

0.  Weeks  (with  whom  was  the  SoUcitor  Generd 
in  support  of  the  rule.  A  balance  of  $96.35  i 
favor  of  defendant  was  clearly  proved.  The  jar 
not  only  disallowed  that,  but  gave  a  verdict  fc 
plaintiff  for  $100.  Even  disallowing  defendant  tb 
£15.5,  the  verdict  is  still  wrong.  MUkdge^  the  part 
to  whom  it  was  paid,  was  in  Court  during  greater  p>' 
of  the  trial,  and  yet  was  never  called.  His  receipt  wi 
produced  at  the  trial,  and  there  is  no  contradicts 
testimony  as  to  that  payment  to  him.  (The  seed 
item  was  abandoned  by  WeekSy  on  the  intimation 
Bliss  J.,  that  the  jury  were  at  liberty  to  reject 
The  defendant  proved  that  he  paid  the  ^,  JBday 
1850,  to  plaintiff';  and  the  plaintiff  was  present  dur: 
the  whole  of  the  trial,  and  was  not  called  on  to  c 
prove  it.    The  fourth  item  was  clearly  proved.    T 
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^4,  October  10,  1869,  is  admitted  by  plaintiff's  own  1865. 
statement,  in  Augtistj  1861,  and  it  was  also  positively  thomib 
worn  to  by  defendant.  The  $12,  September  14, 1860,  s^^- 
IB  also  in  plaintifi'^s  own  statement,  though  it  is  there 
dated  by  mistake,  September  4,  1860.  The  $28  was 
proved  to  have  been  paid  by  defendant,  and  en- 
dorsed on  the  Burrill  note.  A  letter  was  written  to 
the  testatrix  by  defendant  on  the  26th  November j  1855, 
Btatdng  that  he  had  been  informed  by  the  plaintiff 
that  this  amount  had  been  so  erroneously  endorsed ; 
and  this  letter,  coming  out  of  the  possession  of  the 
plaintiff,  amounts  to  an  admission  of  the  payment; 
at  all  events,  it  precludes  the  idea  of  fraud  in  claiming 
it  now.  The  eighth  item  we  abandon,  as  we  could 
not  prove  it.  Of  the  ninth  item,  we  claim  only 
|4,  which  was  proved  by  defendant's  oath  and  plain- 
tiff's receipt.  The  tenth  item  we  abcindon.  We 
claim  a  balance  of  $96.85,  as  due  defendant,  after 
dedacting  all  the  items  which  we  have  abandoned. 

Weaiherbe  contra.    The  rule  in  this  case  states  on 

its  face  that  it  was  obtained  on  reading  the  affidavits 

of  ilfo^e^  Shaw  and  George  S.  MiUedge.     [Wilkins  J. 

Those  affidavits  should  have  been  read  here.]   I  claim 

the  right  to  argue  upon  them,  and  to  introduce  affida- 

^^  m  reply.    {Solicitor  General  objects.)    [Young  C.  J . 

^  oounsel  takes  out  a  rule  on  affidavits,  he  cannot 

***^rwardB  abandon  them  at  the  argument.    He  can- 

'^^t  blow  hot  and  cold.    We  must  hear  the  affidavits 

^   *eply.] 

V  Ifedca  then  read  the  affidavits  of  the  defendant  and 
^^^3rge  &  MiUedge.  Defendant  swears  that  he  was 
y^'^^n  by  surprise,  on  the  trial,  by  the  plaintiff  deny- 
^^'^^  that  the  jG15  5s.,  paid  by  Wm  to  Milledge^  was 
*^^^  on  account  of  the  note  in  suit.  He  also  swears 
leaving  unexpectedly  discovered,  since  the  trial, 
^^^oborating  evidence  as  to  the  said  payment,  which 
■^^ence  is  contained  in  MiUedge's  affidavit.  MiUedge 
^^^rs  to  having  received  the  payment  on  account 
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1865.      of  the  note,  as  stated  by  defendant,  and  saysjQiat  he 
THOBKB      derives  his  knowledge  of  the  fact  from  hiaiHager  of 
bhIw.       the  year  1843.) 

A  verdict  will  not  be  set  aside  as  against  evidence 
where  the  Judge  who  tried  the  cause  is  satisfied  with 
it,  even  though  the  Judges  who  hear  the  argument 
are  of  a  different  opinion.  A  jury  may  not  believe  a 
witness.  They  are  not  bound  to  find  item  by  item. 
Sometimes  it  is  convenient  for  a  jury  to  do  so,  but  in 
the  present  case  it  was  utterly  impracticable,  as  there 
would  probably  have  been  four  or  five  divisions  among 
them  with  regard  to  the  items.  A  jury  may  reason 
inconclusively.  A  verdict  will  not  be  set  aside  as 
against  evidence,  unless  there  is  gross  misconduct  on 
the  part  of  the  jury.  There  was  neither  gross  miV 
conduct  nor  partiality  in  their  conduct  here.  I  will 
show  from  a  statement  that  they  have  not  disallonn 
any  of  the  disputed  items  except  the  £15  6.  (Pn 
in  a  statement  made  up  with  interest  which,  he  coi 
tends,  shows  plaintiff's  claim  to  be  £47  10  4,  afL^|. 
allowing  every  payment  claimed  by  defendant,  except 
the  $10  he  has  now  abandoned,  the  £15  5,  and  tlie 
£7  endorsed  on  the  Burrill  note.)  The  £7  with  in- 
terest amounts  to  £11,  which,  deducted  from  the 
£47  10  4,  would  leave  £36  10  4.  The  jury  m^^ 
therefore  have  allowed  part  of  the  £15  5. 

[YouN<»  C.  J.    If  the  defendant  is  entitled  to  clfti*^ 
the  benefit  of  the  £15  5  payment,  the  verdict  can^^^ 
be  sustained.]    Even  if  the  jury  disallowed  part  ^ 
the  £7,  the  verdict  should  be  sustained.    They  had  ^ 
right  also  to  disallow  the  £15  5.    (Reads  an  affidl^'^*^ 
from  MUUdgCy  and  one  from  plaintiff  in  reply  to  ^^ 
affidavits   mentioned  in  the   rule.     MUUdgt  swe^^ 
in  this  affidavit  that  he  has  discovered  by  compari^^ 
the  note  in  suit  with  his  ledger,  that  he  was  in  er^^ 
when  he  stated  that  the  £15  5  was  paid  on  the  note   ^ 
suit,  that  he  now  finds  it  was  paid  on  another  n^^**- 
of  defendant  to  testatrix,  being  the  only  note  w  ^  ^ 
which  he  had  any  thing  to  do,  and  which  he  belie 
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x^^3L^  paid  in  foil  in  the  year  1846.    Plaintifi'  states  that      1865. 
li  ^    l^as,  since  the  trial,  examined  the  BurriU  notes,  and     thokhb 
fc>i3.nd  that  there  is  no  endorsement  thereon  of  any       shaw. 
payment  of  X7,  either  on  the  original  note  given  in 
-^-^^^^  1848,  or  the  renewal  given  in  Marchj  1854.) 

^Fhe  defendant's  ledger  was  not  before  the  Judge. 
X  did  not  think  it  necessary  to  call  his  attention  to  it, 
a^  1  considered  it  peculiarly  for  the  consideration 
tiie  jury,  and  that  he  would  tell  them  so.  The 
had  it  before  them  for  four  hours,  and  it  may 
influenced  them.  Where  a  fact  has  escaped  the 
a't.'teiilion  of  the  Judge  who  tried  a  cause,  it  is  a  good 
reason  for  him,  as  well  as  for  the  Court,  to  recon- 
aicLer  the  charge.  [Bliss  J.  The  Court  has  often 
S^^^^nted  a  new  trial  against  the  opinion  of  the  Judge 
"vvlio  tried  the  cause,  who  thought  there  should  be  no 
ne-w  trial.]  The  payment  of  the  £7  was  peculiary  a 
^  question  for  the  jury.  [Bliss  J.  The  rule  is,  that 
the  Court  will  examine  the  evidence  to  see  whether 
^ere  is  any  thing  to  sustain  the  verdict.  If  there  is, 
the  Court  will  sustain  it,  but  if  otherwise,  will  not.] 
-^  v-erdict  will  not  be  set  asid^  as  against  evidence, 
where  the  Judge  who  tried  the  cause  is  not  dissatis- 
fied, with  it.  Fraser  v.  Cameron,  James'  Rep.,  192. 
HA'Ve  not  the  jury  the  right  to  disbelieve  a  witness? 
•I^he  defendant's  evidence  as  to  certain  payments  is 
*^d  to  brf  uncontradicted, — it  is  inferentialJy  contra- 
dicted. The  £1  is  not  in  defendant's  books  until  after 
1862.  It  is  not  in  plaintiff's  statement  sent  to  defend- 
*^t  in  Auffusty  1861.  [Wilkins  J.  The  question  is, 
)^l^^t  is  the  legitimate  effect  of  the  evidence.  The 
jury  m^e  not  to  be  uncontrolled  judges  of  that.  Suitors 
^^^Id  be  in  a  bad  position,  it  such  were  the  case.] 
^  *^^  first  endorsement  on  the  note  is  £7  5,  June  18, 
^4T,  and  was  proved  to  be  in  defendant's  own  hand- 
^*^t;ing.  It  was  put  to  the  jury  to  say  from  that 
^^timstance,  whether  that  was  not  the  first  payment. 
1-^^X88  J.     That  argument  loses  its  force,  when  it 
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1865.      is  shown  that  there  was  another  previous  paymenj 
THOBNB      (£J  9  2,  SepiembeTy  1844)  for  which  a  receipt  from  ^ 
Shaw.       plaintiff  was  produced,  which  is  also  not  endorsed. 
You  shut  out  direct  evidence  for  mere  surmises.] 

The  alleged  original  entries  in  defendant's  ledger 
are  suspicious,  from  the  page,  the  indexing,  and 
the  ink. 

(Cites  Bank  of  Nova  Scotia  v.  SaUburtonj  James' 
Rep.,  852  ;  1  Phillips  on  EMence^  chapter  2,  page  18 ; 
Buller's  Nisi  Prius,  290,  6 ;  2  ChUty,  211,  Z  M  ^  G.j 
59  ;  3  Bing.,  170  ;  1  B.  ^  P.,  889 ;  14  C.  B.,  110,  95 ; 
1  Best  ^  Smith  (Q.  J5.),  487.) 

Young  C.  J.  We  are  willing  to  grant  a  new  trial, 
with  the  condition  that  the  costs  of  the  ar^ment 
abide  the  event.  Are  the  defendant's  counsel  willing 
to  accept  it  on  these  terms  ? 

Solicitor  General.  Yes.  I  accede  to  it  on  the  prin- 
ciple that,  if  the  defendant  is  guilty  of  what  is  in- 
sinuated, it  becomes  a  question  of  character,  in  which 
he  should  have  the  AiUest  opportunity  of  explaining 
his  conduct. 

Rule  absolute,  the  costs  of  the 
argument  to  abide  fte  event* 
Attorney  for  plaintiff.  Buggies. 
Attorney  for  defendant,  0.  Weeks. 

•  DE8BARRS8  J.  was  absent  during  the  latter  iMiit  of  tiie  argament. 
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W  THE  ESTATE  OF  MICHAEL  O'SULLIVAN.      -^^^w- 

APPEAL  from  the  decree  of  WiUiam  Sutherland,  f  f*^'  *•; 
Tiaed  his  reftl 
Esquirej  Judge  of  Probate,  for  Halifax  coanty,  estate  to  his 

^'^ed  in  Mkhmlmas  Term  last  by  James,  and  McCuUy,  ^""^^^ 
^*  ©•,  forappellants  (ae&ignees  of  judgment  creditors),  pose  ©r  the 
by  J.  W.  Johnston^  junior ,  and  the  Solicitor  General,  Ernes',  im/ln 
the  administratrix  and  heirs,  respondents.  "^^^  manner, 

^__,  .•!/.  /«•!  1  ^^^    ^     ■'^^ 

-AJl  the  material  facts  sufficiently  appear  m  the  portions,  as 

nion  of  his  Lordship  the  Chief  Justice.  iSi^*^" 

TI?he  Court  now  gave  judgment.  prudent, and  to 

inyest  tbe  pro- 
ceeds  arising 

"IK'ouNa  C.  J .  This  was  an  appeal  from  the  Court  ^^  ^^^^  ••*« 
P  X^robate  at  Halifax,  arising  out  of  the  last  will  and  and  profitable 
^staunent  of  Cornelius,  the  father  of  Michael  Q Sullivan,  f~^*T»  ^^ 

'  'to  apply  the 

Ei.'fc'ed  16th  January,  1855.    After  disposing  of  his  per-  proceeds  aru- 
^x^&l  effects,  the  testator  devised  his  real  estate,  being  ^cstoenu^fai 
P  the  value  of  two  thousand  pounds  and  upwards,  as  ^^  enpport 

_  1  A.y  •       1  -I        ^  -I  •      *nd  mainten- 

:^o  same  was  subsequently  appraised  and  returned  in  anceof  herself, 
:^o  inventory  of  Michael's  estate,  by  the  two  following  "^^  ^^^^aon 

Ifl^-tUeS,  being  the  fourth  and  fifth  of  the  will :  '    and  mainten- 

ance of  such 
of  his  children 
*    •licaW  be  under  age  at  the  time  of  his  death,  and  until  snch  sale  to  receiye,  take,  and  enjoy, 
*^  ir«nti  and  profits  arising  from  such  real  estate,  daring  the  term  of  her  natural  life,  and 
^  ^l^ply  the  same  as  aboye  directed.'' 

^^7*  «  snbteqnent  clause  he  doTised  and  bequeathed,  from  and  after  the  death  of  hie  wife, 
^  lULs  ie»l  and  personal  estate,  and  the  monies  so  invested  as  afoi-esaid,  to  and  amongst  his 
of  whom  M,  was  one,  their  heirs  and  assigns,  share  and  share  alike. 
•  died  Snteftate,  his  mother  was  appohited  administratrix  of  hia  estate,  and  application 
to  the  Court  of  Probate  by  the  assignees  of  certain  of  his  Judgment  creditors,  (his 
estate  being  swem  to  be  insuffloient  for  the  payment  of  his  debts),  for  license  under 
IS  aad  17J  of  the  Probate  Act,  (BecUed  SUOvUt^  second  series,  chap.  ISO,)  to  sell  his 
hi  the  real  estate  of  the  testator. 

^*^^,  JInl,  by  T<mng  C.  J.,  Dodd  and  DetBmrres  JJ.,  WWtins  J.  dissenting,  that  the  wifb  of 
^  ^  took  an  estate  for  lift  only,  with  a  contingent  remainder  in  fee  to  his  sons. 


tFUkbti  J.,  That  the  wlfo  took  an  estate  hi  fee. 

,  By  Timnif  C.  J.,  and  J)odd  J.,  That  the  granting  of  a  license  for  the  sale  of  reai 
under  SeviMed  SUOuUi  (second  series),  chap.  IdO,  sec.  18  and  17,  is  discretionary  with 
off  Probate,  and  that  that  discretion  was  rightly  exercised  in  the  present  instance  by 
off  cuoh  lioente. 

WUtbuJJ,t  Thikt  tbe  Court  of  Probate  had  no  power  whaterer  to  grant 
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1866.  '<  I  give«  devise,  and  bequeath  all  my  real  est^ 


In  B«  '^  wherever  situate,  to  my  said  wife  Bridgetj  in  trv3 
(vsuujTAN.  <<  to  sell  and  dispose  of  the  same,  at  such  times, 
'^  such  manner,  and  in  such  portions,  as  she  may  dec 
'^  suitable  and  prudent,  and  to  invest  the  procee 
'^arising  from  such  sale  in  such  manner  as  I  ha 
'^  above  directed,  with  regard  to  my  personal  estai 
'^  and  to  apply  the  proceeds  arising]  from  such  invei 
^'ment  and  investments  in  the  comfortable  suppc 
<<  and  maintenance  of  herself,  and  the  support,  edac 
<'  tion,  and  maintenance  of  such  of  my  children 
^^  shall  be  under  age  at  the  time  of  my  death ;  a^ 
"  until  such  sale,  to  receive,  take,  and  enjoy  t 
<<  rents  and  profits  arising  from  such  real  esta^ 
<<  during  the  term  of  her  natural  life,  and  to  app 
<<the  same  as  above  directed. 

^^And  from  and  after  the  death  of  my  said  wi 
"  Bridgety  I  give,  devise,  and  bequeath  all  my  real  bm 
^^  personal  estate,  and  the  monies  so  invested  as  afoB 
"  said,  to  and  amongst  my  sons,  Timothy  iV.,  Micha^ 
<<  ComeliuSj  John,  and  WUliam,  their  heirs  and  assign 
<<  share  and  share  alike." 

The  widow,  being  the  sole  executrix  of  the  wi 
permitted  some  portion  of  the  property,  and  varies 
sums  of  money  belonging  to  the  estate,  to  pass  in ' 
the  hands  of  Michael,  who  died  largely  indebted  ' 
the  estate,  whereupon  the  mother  became  his  w^ 
administratrix. 

Three  judgments  were  recorded  against  Michad  5 
his  lifetime,  the  second  of  which  was  assigned  i 
Messrs.  Bauld  ^  Gibson,  who  presented  a  petition  f 
the  Judge  of  Probate  at  Halifax,  stating  the  insolven(5 
of  the  estate,  and  praying  that  an  order  should  pae 
for  a  sale  of  the  undivided  interest  of  the  intestate  L 
the  real  estate  devised  by  his  father. 

This  was  refused  by  the  Judge,  on  the  ground  tha 
any  right  which  the  intestate  would  have  possessed  ii 
the  real  estate  of  his  father  was  contingent  on  th< 
property  remaining  unsold  at  the  death  of  hi/i  mother 
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and  that  if  the  Court  granted  the  order,  no  present      1865. 
poasesflion  could  pass  to  the  purchaser,  and  any  title     j.j5L^  ^ 
nnder  such  order  would  be  liable  to  be  defeated  at  O'sulutaw. 
Any  moment  by  a  sale  under  the  directions  of  the 
widow  and  trustee. 

The  case  was  argued  before  us  last  term  on  an 

appeal  from  this  decree,  and  the  main  question  that 

^ras  raised  was  the  title  of  the  intestate,  if  any,  in  the 

real  estate  of  his  fiither.    If  he  had  any  interest  devi- 

BS^Ue  under  our  statute  of  wills,  or  descendible  to  his 

Ixeirs,  or   assignable  in  his  lifetime,  whether  such 

ixEterest  was  absolute  or  contingent,  the  judgment 

crrcditor,  as  I  take  it,  has  a  right,  subject  to  the  dis- 

cT^on  of  the  Court,  to  have  such  interest  offered  for 

Mtle.     There  is  a  contingency  here,  most  certainly ; 

for  the  widow  is  empowered  (or,  as  some  may  think, 

is  compellable)  to  sell  and  dispose  of  the  real  estate  at 

atich  times,  in  such  manner,  and  in  such  portions,  as 

she  may  deem  suitable  and  prudent,  and  to  invest  the 

proceeds,  and  to  use  the  interest  accruing  therefrom 

fop  her  own  support,  and  that  of  her  children.    A 

aale,  therefore,  by  the  judgment  creditor  under  sec- 

tton  seventeen,  may  be  defeated,  as  the  Judge  of  Pro- 

*^  justly  remarks  by  a  subsequent  sale  of  the  trustee; 

^d  under  these  circumstances  a  sale  by  the  judgment 

^^'^tor  might  be  an  imprudent,  and  would  apparently 

^  a  useless  step. 

Treating,  then,  the  interest  of  the  intestate  as  a 

^Qtingent  interest.  Lord  Mansfield  held  in  Boe  e.  d.j 

^oden  V.  Grifiths,  1  Black.  Rep.,  606,  that  all  contin- 

S^ty  springing,  and  executory  uses,  where  the  person 

^ho   is  to  take  is  certain,  so  that  the  same  might  be 

"««c^ndible,  were  devisable ;  the  two  are  convertible 

'^'iXiB,  and  whatever  is  descendible  or  devisable,  may 

"^  levied  on  or  sold.    The  same  doctrine,  shewing 

*^  *^lteration  in  the  law  as  it  was  formerly  held,  is 

^^^'^i^ied  in  6  Oreenleaf's  Cruise^  m.  p.  4i24i.    The  same 

I^^^Xority  shews  that  executory  interests,  or  possi^ 

^^«8  in  freehold  estate,  may  be  passed  at  law  by 
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1865.      deed,  fine  and  common  recovery  by  way  of  estop^^I, 


In  Be       and  in  certain  cases  tbey  may  also  be  released.    J^Mid 

Estate  of  j  j 

o'suLLiTAw.  now,  by  virtue  of  the  Imperial  Act,  4  &  5  TT.  4,  chciip- 
ter  9t2,  section  22,  as  regards  lands  in  Irelandj  tJie 
owner  of  a  contingent  or  executory  estate  or  intereet, 
may  convey  it  at  law,  and  not,  as  heretofore,  merely 
bind  it  in  equity  by  contract  6  Gremleafs  Cruise, 
m.  p.  425,  note. 

It  is  the  opinion,  however,  of  one  of  my  learn  C3d 

brethren,  that  the  trustee  in  this  case  is  not  oc&ly 

empowered,  but  is  under  an  absolute  obligation      'to 

sell ;  and  if  she  failed  in  it,  that  equity  would  dir^  ot 

a  sale  by  her  heirs,  or  by  a  trustee  appointed  for  tls.  .At 

purpose.    This  view,  for  my  own  part,  I  am  unab^  1<3 

to  concur  in,  nor  was  it  at  all  suggested  at  the  ai^^ii- 

ment    If  at  no  period  during  her  lifetime,  the  trust  ^e 

should  deem  it  prudent  to  sell  —  if  she  deliberate  1y 

preferred  to  hold  the  real  estate  in  whole  or  in 

and  died  in  possession ;  then,  as  I  cannot  but  thia 

the  intentions  of  the  testator,  and  the  directions    ^^ 

his  will,  would  be  observed,  and  the  devise  over 

his  children  would  come  into  operation.    In  Akoek 

Sloper,  2  Mylne  &  Keen,  701,  the  Master  of  the  Bx^^ 

remarked,  that  where  a  testator  limits  his  reaidua^r^ 

property  to  one  for  life,  with  remainder  over,  it  :i^ 

prima  facie  to  be  intended  that  the  testator  meac^-^ 

that  the  same  property,  which  is  given  to  the  tenai9  * 

for  life,  should  go  to  those  entitled  in  remainder. 

It  is  to  be  noted  here,  that  the  wife  is  to  have  n< 
power  over  the  principal,  either  of  the  personal,  or  ih^^^ 
proceeds  of  the  real  estate.    She  is  to  use  the  interest 
of  the  personalty,  and  until  a  sale  of  the  real  estate, 
to  receive,  take,  and  enjoy  the  rents  and  profits  arising 
from  such  real  estate,  during  the  term  of  her  natural 
life,  and  to  apply  the  same  in  the  maintenance  of 
herself  and  her  children.    But  the  will  gives  her  no 
power  of  disposition,  or  division  among  the  children, 
or  otherwise,  and  in  this  respect  the  case  is  distin- 
guishable from  several  that  were  pressed  upon  na  at 
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thd  aigament    It  is  upon  this  distinction,  as  it  ap-      1865. 
P^rs  to  me,  that  the  question  depends,  whether  the       in  Ba 
wife  took  an  estate  in  fee,  or  only  an  estate  for  life,   o'sulutak 
The  rule  seems  to  be  the  same  in  the  English  and 
-^TMrican  authorities,  and  I  turn  to  the  latter,  first,  as 
the  more  explicit  of  the  two. 

In  a  note  to  6  Oreenleaf's  Oruise^  227,  it  is  laid  down 

^I^ub:  "If  the  devisee  of  land  has  the  absolute  right 

^^  ^  dispose  of  the  property  at  his  pleasure,  the  devise 

'^   ^ver  is  inoperative.    But  where  a  life  estate  only  is 

**    <Iearly  given  to  the  first  devisee,  with  an  express 

^    ^wer,  in  a  certain  event,  or  for  a  certain  purpose, 

'^    'to  dispose  of  the  property,  the  life  estate  is  not  in 

^^     "Chat  case  enlarged  into  a  fee,  and  the  devise  over 

*^     -is  good.    8  Shtpl,  288 ;  16  Johns.,  587." 

So  in  4  KenCs  Comm.,  10th  edit.,  658 :  "  If  an  estate 
'^  ^l>e  given  to  a  person,  generally  or  indefinitely,  with 
'^  .Si  power  of  disposition,  it  carries  a  fee  unless  the 
'^  ^Sestator  gives  to  the  first  taker  an  estate  for  life 
^^  ^>nly,  and  annexes  a  power  of  disposition  of  the 
^^  :^?ever8ion.  In  that  case  the  express  limitation  for 
'^  Xife  will  control  the  operation  of  the  power,  and  pre- 
^^  "^ent  it  from  enlarging  the  estate  to  a  fee.  2  Johns. 
J^^sp.,  891, 12  Johns.,  889." 

TIhe  decision  in  Jackson  v.  Robins,  16  Johns.  588,  is 
to   Ibe  same  effect. 

ILn  Jackson  v.  Coleman^  2  Johns.  891,  TF.,  devised  to 

\as  wife  "  the  use  of  all  his  real  and  personal  estate, 

^^  ±o  use  and  dispose  of  at  her  pleasure ;"  and  after  her 

ieath  he  gave  one-third  to  his  daughter  in  fee,  and 

the  other  two-thirds  to  be  disposed  of  at  the  pleasure 

of  the  wife  after  the  decease  of  his  grand-son.    The 

plaintiff's  counsel  contended  that  the  first  clause  of 

^^  will  gave  to  the  wife  a  life  estate  only,  and  that 

^^  Second  was  a  mere  power  coupled  with  an  interest 

^'^^  life.    But  the  Court  held  that  the  will  amounted 

,    ^  devise  in  fee  to  the  wife.    It  is  to  be  distinguished 

'^Ql  a  mere  power,  for  here  the  estate  was  in  the  first 

^•t^Hice  devised  to  the  wife. 
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In  se       carefully  distinguish  an  estate  given  with  an  absolc^^te 
(ysuLuvAN.  power  of  disposal  from  an  estate  given  with  a 
stricted  power,  and  a  fortiori  from   an   estate  giv^ 
with  a  mere  power  accompanied  with  no  discreti 
whatever,  as  in  the  case  before  us. 

The  English  cases  proceed  upon  the  same  principl  ^7 
which,  as  I  cannot  but  think,  ray  learned  brother  wfcao 
differs  from  us,  has  overlooked. 

In  Goodtiile  e.  d.  Pearson  v.  Oiway^  2  Wils.,  6, 
testator  devised  the  lands  to  Agnes  Pearson  (who  w 
his  heir-at-law)  for  and  during  her  life,  to  be  enjoy 
by  her  without  molestation,  and  after  her  death  "•o 
her  lawful  issue,  and  if  she  had  no  issue,  that  8l=3.e 
should  have  power  to  dispose  thereof  at  her  will  ani^d 
pleasure  ;  and  the  Court  held,  that  as  the  wife  had  mmo 
issue,  and  the  testator  in  that  case  had  given  h  ^er 
power  to  dispose  of  the  lands  at  her  will  and  pleasoc"  e, 
she  had  a  fee  simple. 

Here  was  the  case  of  an  absolute  power  as  :3n 
2  &  16  Johns,  The  next  two  cases  are  examples  of"  * 
restricted  power,  where  a  different  rule  was  upheld. 

In  the  leading  case  of  Tomlinson  v.  DighioUy  1 
Will.  149,  171, 1  Salk.  239,  the  testator  devised 
premises  to  his  wife  Margaret  for  her  life,  and  ih^i^ 
to  be  at  her  disposal,  provided  it  be  to  any  of  ht^* 
children,  if  living,  if  not,  to  any  of  his  kindred  th^»^ 
his  wife  shall  please.    I  take  the  description  of  tb^ 
devise  from  Peere  WHUamSy  as  the  fuller  of  the  t^^* 
but  the  judgment  from  Salkeld  because  it  brings  o^c**' 
the  point  more  distinctly.    Parker  C.  J.  delivered  ib^ 
opinion  of  the  Court,  that  this  was  only  an  esta-'t^ 
for  life,  and  that  the  disposing  power  was  a  diatin.^^ 
gift,  because  the  estate  given  is  express  and  certai^^' 
and  the  power  comes  in  by  way  of  addition ;  and  thr*=^ 
this  differs  from  the  other  cases,  which  are  gene 
and  indefinite,  namely,  a  devise  to  J.  S.,  and  that  h  -^'' 
shall  sell,  or  a  devise  to  J.  S.  to  sell,  &c.    In  thes 
^ases,  because  the  party  is  empowered  to   conve; 
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&     fee,  he  is  construed  to  have  one ;   ho  having  no      1866. 
ajacpress  estate  divided  from  the  power ;  but  here  the       in  Be 
power  is  a  separate  gift  distinguished  from  the  estate,    O'sulutan. 
iLYa.d  the  estate  given  is  a  certain  and  express  estate. 

This  decision  appears  to  me  to  apply  with  irre- 
sistible force  to  the  case  we  are  considering:  the 
dow  having  an  express  estate  given  her  for  life, 
ih  a  restricted  power  as  a  separate  gift. 
The  last  case  I  shall  cite  favors  the  same  view, 
tlx.ongh  the  decision  went  upon  a  different  ground. 

In  OrossUng  v.  Crossling^  2  Cox,  396,  the  testator 

Advised  a  freehold  estate  to  his  wife  for  her  life,  after 

w^Hiich  followed  these  words,  ^'And  she  shall  dispose 

^^   of  the  same  amongst  my  children  by  her  at  her 

'^  decease,  as  she  shall  think  proper."    The  wife  made 

tt  o  disposition  of  the  estate,  and  it  was  held  that  she 

li^&d  but  an  estate  for  life,  and  that  the  fee  descended 

upon  her  death  to  the  heir-at-law,  to  the  exclusion  of 

tlic  children,  in  whose  favor  there    had    been    no 

execution  of  the  power. 

It  may  be  said,  however,  lastly,  that  as  the  wife 
^*^^^y  dispose  of  the  whole  estate  at  her  pleasure,  and 
^y  her  deed  confer  a  fee  on  the  purchaser,  the  fee  for 
*^^t  purpose  must  be  in  her,  upon  the  admitted  prin- 
^^^le,  that  wherever  a  trust  is  created,  a  legal  estate 
*,5^^cient  for  the  execution  of  the  trust  shall,  if  pos- 
"•^^le,  be  implied. 

^r.  Jarman,  I  perceive,  does  not  altogether  approve 


^'  the  length  to  which  this  principle  has  been  carried. 


means  of  a  power,  he  thinks,  a  trustee  (or  devisee) 
^^ight   be  empowered  to    convey,  without   himself 
^;^^ving    the  estate.      2  Jarman  on  WiUs^  204.     See 
the    case   of  Doe  e.  d.  Hampton  v.  Shoiler^   8 
k  £1.,  906. 

Supposing,  however,  that  a  trust  to  sell,  even  on  a 
^^^utingency,  confers  a  fee  simple  as  indispensable  to 
**^e  execution  of  the  trust  (Lewin  on  Trustees^  4th  ed., 
^Q4)y  the  question  arises,  What  becomes  of  the  estate 
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when  the  purposes  of  the  trust  are  answered,  and  tlC^2 
trustee  has  not  sold. 

Take  the  leading  cases  of  Bagshaw  v.  Spencer j   ^--,1 
Ves.  Len.,  144 ;    Shaw  v.  Weigh,  1  Eq.  Ca.  Abr.,  18fcr-  i; 
Gibson  V.  Rogers y  Ambler  95,  S.  C.  nom. ;  Gibson  ^      v. 
Monifordj  1  Ves.,  491 ;   Watson  v.  Pearson,  2 
581 :  to  what  conclusion  do  they  lead  us  ? 

In  Gibson  v.  Monifort,  the  devise  was  to  the  trustee 
their  executors,  administrators,  and  assigns,  (not  to  tl        i^ 
heirs ;  the  word  estate,  however,  as  remarked  by  M    ""r 
Jarman,  though  overlooked  by  Lord  Hardwicke,  w 
used  in  the  devise),  in  trust  to  pay  sums  and  legaci 
by  and  out  of  the  produce  of  the  personal  estate;        if 
that  were  deficient,  then  to  pay  the  same  out  of 


rents,  issues,  and  profits,  arising  by  the  real  estat- 
And  Lord  Hardxoicke  said :  "  It  has  been  often  det^^  j- 
'^  mined,  that  in  a  devise  to  trustees,  it  is  not  nec^  «• 
"  sary  the  word  '  heirs'  should  be  inserted  to  carry  tkisie 
"  fee  at  law ;  for  if  the  purposes  of  the  trust  cann  ^t 
"be  satisfied  without  having  a  fee,  courts  of  law  wiJI 
"  so  construe  it.    Here  are  purposes  to  be  auswerec^ 
"which,  by  possibility  (and  that  is  sufficient)  cannot  "be 
"  answered  without  the  trustees  having  a  fee,  nameljr, 
"  the  payment  of  debts  and  legacies,  if  the  person^ 
"  estate    is    deficient,    which  will  probably  be  tli« 
"  case." 

But  suppose  they  did  not  sell,  that  the  prodace  of 
the  personal  estate  was  sufficient,  and  there  was  tkO 
necessity  to  resort  to  the  real  estate :  did  the  inheri- 
tance still  vest  in  the  trustees — did  a  rule  of  conrtrac- 
tion  still  apply  where  there  was  no  longer  a  purpow 
to  be  answered?  I  doubt  it  much.  The  fee  in 4** 
case,  as  I  take  it,  remains  in  the  heir-at-law,  or  revertt 
to  him  when  it  has  passed,  and  the  objects  of  tb« 
trust  are  fulfilled.  Many  conveyances  in  this  Province 
have  passed  within  my  own  knowledge  upon  thtf 
footing,  and  I  think  it  is  sound.  The  authoritiw 
also  seem  to  go  that  length.      In  Doe  dem.  Fla^  ^* 
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ISTicholh,  1  B.  &  Ores.  336,  Bmjley  J.  in  delivering  1865. 
bis  judgment,  says:  "  It  may  be  laid  down  as  a  in  se 
^neral  rule,  that  where  an  estate  is  devised  to  o'sdlutan. 
trustees  for  particular  purposes,  the  legal  estate  is 
vested  in  them  as  long  as  the  execution  of  the  trusts 
reqoires  it,  and  no  longer,  and  therefore,  as  soon  as 
the  trusts  are  satisfied,  it  will  vest  in  the  person 
l^eneficially  entitled  to  iV  And  he  adds,  that  Doc 
denk  White  v.  Simpsonj  5  East  162,  and  Doc  deui.  Pratt 
V.  HmmSj  1  B.  &  Aid.  530,  are  authorities  upon  that 
point  And  Holrcyd  J.  in  the  same  case  says,  that  a 
trust  estate  is  not  to  continue  beyond  the  period 
required  for  the  purposes  of  the  trust.  So  also  in  a 
note  to  4  Kent's  Com.  346, 9th  edit.,  it  is  laid  down  that 
the  legal  estate  is  in  trustees  so  long  as  the  execution 
of  the  trust  requires  it,  and  no  longer,  and  then  it  vests 
in  the  person  beneficially  entitled. 

I  have  not  gone  into  the  cases  cited  in  Mill  on 
^Vitttees,  m.  p.  253,  where  a  surrender  or  reconveyance 
^y  trustees  will  be  presumed,  when  it  is  no  longer 
'^©oeseary  or  proper  that  the  legal  estate  should  re- 
itU^  in  them. 

^The  present  case  does  not  depend  on  these  niceties. 
^liQ  testator  gives  to  his  wife  in  express  terms  only  an 
®«tate  for  life,  with  a  power  of  disposition,  which  she 
^ay  or  may  not  execute,  and  a  devise  over  which  in 
^y  opinion  is  good. 

The  question,  however,  still  remains,  whether, 
uu^er  the  thirteenth  section  of  the  Probate  Act, 
^cond  series,  the  Judge  did  not  exercise  a  wise 
^Bcretion  in  refusing  to  grant  a  license  for  this  sale  ; 
*nd,  upon  the  whole,  I  am  of  opinion  that  he  did,  and 
^  the  title  of  a  purchaser  under  such  license  would 
«ave  been  liable  to  be  defeated  by  a  conveyance  of 
*^^^  trustee,  an  innocent  purchaser  would  have  been 
^oi?y  apt  to  be  misled. 

The  appeal,  therefore,  must  be  dismissed ;  but  as 
^Q  oonBtruction  of  the  will  is  of  so  doubtful  a  kind 
to  have  led  to  a  difference  of  opinion  upon  the 


TO 
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1865.      Bench,  although  we  are  agreed  as  to  the  fiiBmissalo/ 
Biute*of     *^^  appeal,  we  do  not  award  the  costs  of  the  Bppeil 
o'suLUTAN.  against  the  judgment  creditors,  and  direct  the  costs  of 
the  administratrix  to  be  paid  out  of  the  estate. 

DoDD  J.*  We  must  first  enquire  what  estate,  if 
any,  the  intestate  Michael  0' Sullivan  took  under  the 
will  of  his  father  ComeUus  O'SuUivanj  to  the  lands 
now  claimed  to  be  sold  by  his  creditors.  Upon  thdr 
part  it  was  contended  at  the  argument  before  us  that 
he  had  a  vested  interest,  which  could  be  sold  and  dis- 
posed of,  subject  only  to  a  life  interest  in  the  widow 
of  ComeliuSj  with  power  on  her  part  to  sell  and  dispose 
of  the  said  real  estate,  and  that  if  she  exercised  that 
power,  then  the  interest  of  Michael  attached  to  the  { 
proceeds  thereof,  in  the  same  manner  that  it  did  to  j 
the  real  estate  itself,  as  the  widow  was  entitled  odIj  j 
to  the  interest  of  the  monies  arising  from  such  sale 
during  her  life,  when,  at  her  death,  it  would  go  under 
the  devise  in  the  will  to  his  five  soqs  in  fee-simple,  the 
said  Michael  being  one.  Upon  the  part  of  the  widow, 
it  was  contended  that  she  had  the  fee-simple,  and  the 
entire  disposal  of  the  real  estate  for  her  own  benefit, 
and  that  of  her  children  that  were  under  the  age  of 
twenty-one  at  the  death  of  the  testator,  and  that  onlj 
in  case  she  did  not  sell  the  real  estate,  Michad  would 
have  a  contingent  interest  in  it,  which  could  be  de- 
featedfat  any  time  previous  to  her  death  by  the  exe^ 
cise  of  the  power  given  to  her  under  the  will. 

In  examining  the  will,  the  ordinary  reading  of  it 
would  draw  the  mind  to  the  conclusion  that  the  tes- 
tator intended  to  give  a  life  estate  only  to  his  widow. 
All  the  books  agree  that  the  intention  of  the  testator 
is  the  first  and  great  object  of  inquiry,  Kent  (vol.4, 655) 
says,  ''And  to  this  object  technical  rules  are,  to  a 
"  certain  extent,  made  subservient.    The  intention  of 

*Johntion  E.  J.  and  BUts  J.  gare  no  opimion,  the  lomier  hsriaf  M***^ 
cerned  in  the  cause  when  at  the  Bar,  and  the  latter  119I  hUTin^  besapni^'' 
the  argument. 
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le  testator,  to  be  collected  from  the  whole  will,  is  1865. 

0  govern,  provided  it  be  not  unlawful,  or  incon-  aSite^of 
istent  with  the  rules  of  law."  O'suujvaw. 
The  testator  in  the  present  case  by  the  first  clause 

his  will,  directs  his  executrix  to  collect  in  outstand- 
g  debts  and  accounts,  and  to  apply  the  same  to  the 
yment  of  his  just  debts,  and  if  insufficient  for  that 
irpose,  to  pay  the  balance  out  of  his  personal  estate 
&r  as  the  same  may  be  adequate,  and  the  balance, 
any  remain,  out  of  such  parts  of  his  real  estate  as 

1  executrix  should  deem  most  convenient  to  dispose 
for  that  purpose.  It  is  apparent  that  there  is  not 
fthing  in  this  first  clause  that  can  assist  the  widow 
claiming  any  estate  whatever  under  the  will.  If 
I  testator  had  given  her  his  real  and  personal  estate 
lyect  to  the  payment  of  his  debts,  she  in  that  case 
fuld  have  taken  the  whole  estate ;  but  instead  of 
it  he  merely  directs  her  as  to  how  his  debts  are  to 
paid. 

Ihe  second  clause  gives  certain  furniture,  together 
th  implements  of  husbandry  and  cattle,  to  his  wife 
'  life.  I  think  this  clause  assists  in  reading  the 
iention  of  the  testator,  for  if  he  had  intended  to 
76  given  his  widow  a  larger  estate  in  his  real  estate, 
1  the  residue  of  his  personal  estate,  than  for  life, 
would  not  have  limited  the  devise  of  his  house- 
Id  furniture  in  the  manner  he  has. 
Fhe  third  clause  disposes  of  all  other  his  personal 
ate  to  his  wife  in  trust,'to  convert  such  parts  of  the 
ne  as  she  may  see  fit  into  money,  and  invest  the 
ne  in  some  profitable  security,  and  to  use  the  in- 
ert accruing  therefrom  for  her  support,  and  the 
iport,  education,  and  maintenance  of  such  of  his 
Idren  as  shall  at  the  time  of  his  death  be  under 
I  age  of  twenty-one  years.  This  clause  in  the  will, 
itanding  alone,  might  leave  some  doubt  as  to  what 
ite  in  his  personal  property  was  intended  for  his 
tow;  but  if  we  call  in  the  light  of  the  subsequent 
1b  of  the  will  to  assist  us  in  the  construction  of 
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1865.       the  bequest,  I  think  the  iutentiou  of  the  teetatox*     is 


In  Re       clear,  that  she  was  to  have  a  life  iuterest  only.    TJae 

Estate  of  "^ 

o'suLuvAN.  clause,  however,  upon  which  depends  the  rights  4d{ 
the  respective  parties  in  this  case,  is  the  fourtli. 
(The  learned  Judge  here  stated  the  substance  of  tlie 
fourth  and  fifth  clauses  of  the  will,  which  appear  i« 
full  in  the  judgment  of  the  Chief  Justice)  By  tlic 
last  clause  the  testator  appoints  his  wife  sole  executrix 
of  his  will. 

There  were  few  authorities  cited  at  the  argamont 
on  either  side,  and  not  any  upon  the  part  of  the  credi- 
tors beyond  a  reference  to  our  Revised  Statutes.      I" 
the  devise  of  the  real  estate  by  the  testator,  if  he  l^a<l 
given  it  to  his  wife  in  trust,  with  power  to  sell  for 
the  benefit  of  herself  and  children,  it  would  h^ve 
given  her  a  larger  estate  than  for  life;  but  limitii^S 
those  general  words  by  expressly  stating  it  to  be  for  b  ^^ 
life,  reduces  her  estate  to  one  for  life  only.     The  thir^ 
and  fourth  clauses  of  the  will  must  be  read  togeth.^^' 
for  in  the  fourth  the  testator  expressly  refers  to  fcl*  ^ 
third,  and  reading  them  in  that  way,  and  not  sele^^"^' 
ing  merely  one  passage  or  expression  from  them,  tl^^ 
intention  of  the  testator  is  apparent  that  he  intend  ^  ^ 
a  life  estate  only  for  his  wife,  leaving  to  her  discreti^^^  * 
a  power  to  sell  the  real  estate,  to  invest  the  moni  ^^'^  ^ 


arising  therefrom,  and  to  take  the  interestfor  the  ben&  "^  "" 


of  herself  and  children,  or  if  she  preferred  not  sellia  ^^^\ 
then  to  take  the  rents  and  profits  arising  from  the  v^-^^^ 
estate  during  the  term  of  her  natural  life.     Those  Isfc^^^ 
words  in  the  fourth  clause,  "  during  the  term  of  h  ^^ 
"  natural  life,''  are  equally  applicable  to  the  inters  ^^ 
she  takes  in  the  real  estate,  whether  she  sells  or  pf  ^^" 
fers  keeping  it  intact. 

We  were  referred  to  the  25th  section  of  chapt-^^^ 
114th  Revised  StatiiteSy  (second  series,)  but  I  do  n^^^^ 
think  it  assists  the  counsel  for  the  widow  in  favor  ^^^ 
a  higher  estate  than  for  life.    That  clause  declarie^^ 
that  when  any  real  estate  shall  be  devised  to  ajm^  J 
trustee  or  executor,  such  devise  shall  be  construed  t:>^ 
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J  fee,  unless  a  definite  term  of  years,  abso-      1865. 
determinable  on  an  estate  of  freehold,  shall       in  Be 

. '  EflUto  of 

be  given  to  him  expressly  or  by  implication,  o^suluyah. 
case,  the  trustee  and  executrix  come  within 
eption,  having  a  freehold  estate  by  express 
consequently  the  first  part  of  the  section  does 
ly.  The  23rd  section  of  the  ^ame  Act,  which 
vords  of  limitation  not  necessary  in  a  will  to 
3  fee,  makes  the  exception,  where  a  contrary 
n  appears,  and,  as  I  have  already  said,  the 
n  of  the  testator,  in  this  case,  is  apparent,  that 
er  estate  than  one  for  life  is  intended.  "If  an 
be  given  to  a  person  generally  or  indefinitely, 
I  power  of  disposition,  it  carries  a  fee,  unless 
stator  gives  to  the  first  taker  an  estate  for 
ly,  in  that  case  the  express  limitation  for  life 
)ntrol  the  operation  of  the  power,  and  prevent 
n  enlarging  the  estate  to  a  fee.'*  4  Kenfs 
LOth  ed.)  658.  If  the  devise  be  not  general, 
>ressly  for  life,  with  a  power  of  disposal,  the 
will  take  only  an  estate  for  life  with  a  power 
►sal.  Anon^  2  Leon.,  71 ;  iVby,  80;  Tomlinson  v. 
1  P.  Williams,  149.  A  devise  with  power 
ey  in  fee,  carries  a  fee.  8  Cowen,  277.  "But 
the  estate  is  given  for  life  only,  the  devisee 
only  an  estate  for  life,  though  a  power  of  dis- 
m,  or  to  appoint  the  fee  by  deed  or  will, 
nexed,  unless  there  should  be  some  manifest 
il  intent  of  the  testator,  which  would  be  de- 
by  adhering  to  this  particular  intent."  4  Kent 
d.,)  319;  Jackson  v.  Robins^  16  Johns.,  588. 
ars  from  the  cases  that,  although  a  devise 
y,  which  only  gives  an  estate  for  life,  may  be 
d  or  followed  by  limitations,  which  give  larger 
yet,  if  the  words  themselves  only  give  a  life 
ind  there  is  nothing  in  any  other  part  of  the 
aa  which  it  can  be  collected,  that  a  larger 
iian  for  life  was  intended  to  be  devised,  such 


XXIX.  VICTORIA.  563 

think  fit,  it  was  held  to  give  the  wife  but  a  life  estate,      1865. 
ip^th  power  to  dispose  to  any  of  the  children.     MliSy     »JJL^  f 
Wj/Tidhantj  and  AtkynSy  Justices,  held  she   could  not   o'suluvan. 
take  a  larger  estate  to  herself  by  implication  than  a 
life  estate,  because  a  life  estate  is  given  to  her  by  ex- 
press limitation.     Upon  this  point  the  cases  appear  to 
be  uniform,  and  those  that  are   distinguishable,  are 
those  cases  where  the  estate  is  given  in  general  terms, 
or  there  are  other  parts  of  the  will  clearly  showing 
an  intention  to  give  a  higher  estate. 

I  am  therefore  of  opinion  that  the  widow  takes  but 
SLU  estate  for  life,  with  power  to  sell  when  she  deems 
it  prudent.    Having  arrived  at  the  conclusion  that 
the  widow  takes  but  an    estate  for  life,  under  the 
will  of  the  testator,  yet  I  am  not  disposed  to  give  to 
the  creditors  of  Michael  0' Sullivan  the  empty  advan- 
tage of  selling  a  contingent  right,  which  he  had  in  the 
estate  of  his  father,  but  which  cannot  by  them  be 
xnade  available  for  any  valuable  purpose  until  after 
t;lie  death  of  his  mother,  who  up  to  that  period  has 
the  right  to  sell  the  real  estate,  when,  and  in  what 
J>roportion8  she  may  deem  it  most  for  her  own  inter- 
est.   A  sale  under  those  circumstances  by  the  creditors 
of  the  interest  of  3Iichael,  would  put  them  and  others 
in  a  false  position,  which  it  is  the  duty  of  the  Court  to 
I>revent.    I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Court  of  Probate  in  refusing  to  grant  the 
prayer  of   the  petition   of   the   creditors  of  Michael 
O'  Sullivan  for  the  sale  of  his  interest  in  his  father's 
real    estate   was   correct,  although   arriving  at  that 
opinion  from  differeirt  reasons  given  by  the  learned 
Jadge  of  that  Court. 

DesBarbes  J.  The  question  to  be  considered  in 
this  case  is,  whether  Bridget  O'Svllivany  under  her 
husband's  will,  took  an  estate  for  life  in  his  real 
estate,  with  remainder  over  to  Michael  and  his  bro- 
thers, or  an  estate  in  fee.    If  it  were  an  estate  for 
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1865.       life,  then  Miclxacl  had  an  interest  in  his  father's  es^^tate 


In  ito       liable  to  be   sold  for  pa^'ment  of  his  debts,  un«-  der 

KstAto  of  *■     •/  ' 

o»8ULuvAN.  sections  13  and  17  of  the  Probate  Act  (Bevised  SiaU^^tes^ 
second  series,  chapter  130) ;  but  if  the  fee  passecL.  to 
the  widow,  then  he  had  only  an  interest  in  ^he 
proceeds  and  monies  to  arise  from  the  sale  of  t^lat 
estate,  —  an  interest  not  to  be  touched  or  affec  <ed 
by  any  order  that  could  be  made  by  the  Jadg^  of 
ProbatCj  under  cither  of  these  sections  of  that  -^^ct. 

In  2  Jarman  on  Wills,  204,  it  is  said  that,  where  "■•he 
duty  imposed  on  the  devisee  is  to  sell  or  convey  -^he 
fee  simple,  he  is  held  to  take  the  inheritance  to  ena  "Mble 
him  to  comply  with  the  direction  of  the  testator,  »»— nd 
he  refers  to  Doe  e,  d.  Booth  v.  Field,  2  Barn,  k  Ad^cDl, 
564;  Doe  e.  rf..  Shelly  v.  Edlin,  4  Adol.  &  Ellis,  5^*2; 
and  Garth  v.  Baldwin,  2  Vesey  Sen'r,  645,  wh^SLch 
fully  establish  that  principle. 

It  cannot  therefore  be  doubted,  that  where  it        ^* 
clearly  the  duty  of  the  trustee  to  sell,  and  he  is  unc^'^i^ 
an  obligation  to  sell,  he  must  necessarily  take  a  fee       ^ 
enable  him  to  fulfil  his  trust;  but  we  are  to  consi^V^' 
whether  the  will  makes  it  imperative  upon  the  exec^^'^' 
trix  in  this  case  to  sell,  or  whether  a  power  of  dispo  -^^" 
tion  only  is  given  to  her  by  the  will ;  that  is,  a  pow^    *^^ 
giving  her  the  right,  but  not  making  it  imperati'*^^ 
upon  her  to  sell.     She  is  directed  by  the  will  to  sell  -^* 
such  times,  in  such  manner,  and  in  such  portions,  ^^^ 
she  may  deem  it  suitable  and  prudent;  and  until  %xx<^^^ 
sale  to  take  the  rents  and  profits  arising  from  the  rei^^ 
estate,  for  and  during  the  term  of  her  natural  lif^^^' 
and  apply  the  same  to  the  support  of  herself  an^   ' 
children.     Looking  at  this  devise  with  the  view  o  -^^ 
giving  it  the  effect  it  was  intended  to  have,  my  im —  '^. 
pression   is  that   the  testator    intended   to    leave  it^ 
optional  with  the  widow  to  sell  or  not  as  she  thought    ^ 
fit.     That  such  was  his  intention  is,  I  think,  apparent 
from  the  last  clause  in  the  will,  by  which,  after  his 
wife's  death,  ho  devises  all  his  real  estate  to  his  sons, 


XXIX.  VICTORIA.  566 

it  is  not  to  be  supposed  he  would  have  done,  if      1865. 
i  intended  to  make  it  imperative  upon  her  abso-     jjit*te*of 

to  sell.  O'SDLUTAK. 

e  learned  Judge  here  referred  to  the  case  of 
fison  V.  Dighion  (cited  ante  p.  552),  and  read  the 
lent  of  Parker  C.  J.  therein.] 
s  case  has  an  important  bearing  on  the  present, 
uch  as  it  shows  that  if  the  widow  took  an  estate 
ie,  as  I  think  she  did,  the  disposing  power  given 
r  must  be  considered  as  a  separate  gift  distin- 
ed  from  the  estate  itself. 

s  Lordship  here  referred  to  the  passage  in  4 
f  Com-y  319,  cited  ante  p.  561.] 
Jackson  v.  Bobins,  16  Johns.  588,  the  Chancellor , 
ilivering  judgment,  says:  "We  may  lay  it 
'n  as  an  incontrovertible  rule,  that  where  an 
te  is  given  to  a  person  generally  or  indefi- 
ly,  with  a  power  of  disposition,  it  carries  a  fee, 
the  only  exception  to  the  rule  is,  where  the 
itor  gives  to  the  first  taker  an  estate  for  life 
^,  by  certain  and  express  words,  and  annexes  to  it 
)wer  of  disposal.  In  that  particular  case  the  de- 
6  for  life  will  not  take  an  estate  in  fee,  notwith- 
iding  the  distinct  and  naked  gift  of  a  power  of 
position  of  the  reversion." 

3  devise  to  the  widow  in  this  case,  in  my  opinion, 
her  in  express  terms  an  estate  for  life,  with  a 
p  of  disposition,  which  she  may  execute  or  not  at 
•ption,  and  a  contingent  remainder  over  to  the 
or's  sons,  to  take  effect  in  the  event  of  the  power 
le  not  being  executed  at  her  death.  Michaelj 
ding  to  my  view,  had  therefore  an  interest  in  his 
r's  estate  of  a  nature  liable  to  be  sold  for  pay- 
of  his  debts ;  but  I  do  not  think  the  Judge  of 
ie  had  any  authority  under  sections  13  and  17  of 
)robate  Acty  to  grant  to  the  appellants  as  his  ere- 
\  the  order  prayed  for,  because  it  is  clear  that  no 
an  be  made,  and  no  title  given  upon  such  an 
under  these  sectiouQ  other  than  l>y  the  adminis- 
78 
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1865.      tratrix,  or  some  other  person  to  be  appointed  adminiB.  ^ 
j^inBe^^     trator  of  the  estate,  on  refusal  or  neglect  of  th€^^' 
0>duLUTAK.  administratrix  to  give  security  to  account  for  the  pra 
ceeds.     The  appellants  having  then  applied  for  a; 
order  of  sale,  which,  in  my  view,  the  Judge  of  Prcbd 
had  no  power  under  the  circumstances  to  grant  theax, 
I  think  their  appeal  to  this  Court  cannot  for  this 
reason  prevail. 

WiLKiNS  J.  This  is  an  appeal  to  this  Court  from  a 
decree  of  the  learned  Judge  of  the  Court  of  Probate 
for  the  County  of  HaUfax. 

A  petition,  dated  15th  January^  1864,  by  *Alami^ 
JameSj  Esquire,  as  proctor  for  John  Gibson  and  WSIkan 
Bauldj  was  presented  to  the  learned  Judge,  in  wUcb 
the  petitioners  represented  that  the  administratrix  of 
the  estate  had  made  oath  that  the  estate  was  inso^' 
vent,  and  that  a  large  amount  was  due  them  fto^ 
that  estate,  which  was  secured  on  the  real  estate  oi 
the  deceased,  by  judgment  duly  recorded  in  the  U^® 
time  of  the  intestate.    The  petitioners  prayed  for  * 
decree  ordering  a  sale  of  the  undivided  interest   ^ 
the  intestate  in  such  real  estate.    Bridget  (ySuttw^^ 
the  administratrix,  was  cited,  and  appeared  bef^^*^ 
the  Court.    The  following  facts  were  made  to  app^^^ 
at  the  hearing :  The  intestate  possessed  no  real  est^'^^ 
at  the  time  of  his  death,  any  further  than  he  xaigf^^ 
be  entitled  to  such  under  the  will  of  his  late  fath^^^ 
Cornelius  0' Sullivan,  deceased.    The  testator  last  nam^ 
made  his  will,  duly  executed,  to  pass  real  estate,  ar^ 
appointed    his  widow,  the  same  Bridget   (ySuttiwr^^^ 
executrix  thereof. 

[The  learned  Judge  here  stated  the  substance  ^^^ 
the  fourth  and  fifth  clauses  of  the  will.] 

Bridget  0' Sullivan,  in  her  capacity  of  administratrE---^ 
of  the  estate  of  Michael  0' Sullivan,  on  the  29th  C^\ 
January,  1864,  made  an  affidavit,  ^^that  she  believe^^^ 
^^the  estate  to  be  insolvent;"  and  the  same  wa^ -^ 
ideclared  to  be  so  by  an  prder  of  the  learned  Judge. 
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on  the  17th  June^  1864.     This  last  mentioned      1865, 


order  wa6,  however,  made  subsequently  to  the  decree       in  Be 
made  by  the  learned  Judge  on  the  petition  of  the   o^uluvait. 
judgment  creditors  of  the  intestate  above  mentioned, 
and  to  the  appeal  therefrom  to  this  Court. 

On  the  4th  of  JMarchj  1864,  the  learned  Judge,  in 
the  matter  of  the  petition  of  the  judgment  creditors 
last  referred  to,  made  a  decree  refusing  to  grant  the 
order  of  sale  that  was  applied  for,  and  his  decree 
thereon,  and  his  reasons  therefor,  are  before  this 
Court  That  decree  was  made  after  hearing  Bridget 
O'SuUivarij  who,  in  her  character  of  executrix,  opposed 
the  petition,  and,  in  her  affidavit,  disclosed  strong 
equities  on  behalf  of  herself,  and  the  brothers  of  the 
intestate,  in  respect  of  large  advances  from  the  estate 
of  the  testator  made  to  the  intestate,  whilst,  as  she 
alleged,  none  had  been  made  therefrom  to  the  other 
children  of  the  testator. 

As  respects  the  objections  stated  to  the  decree,  I 
feel  it  unnecessary  to  notice  them  further  than  to  say, 
^^t  they  proceed  on  an  entire  misconception  of  the 
legal  effect  of  the  dispositions  of  the  real  estate  in 
question  made  by  the  testator,  Cornelius  0' Sullivan.  If 
"'^e  turn  our  attention  to  chapter  130  of  our  Revised 
^^otiUeSj  we  find  that  section  13  supposes  application 
fo^  a  license  for  sale  of  real  estate  to  be  made  by, 
*^d  the  license  to  be  granted  to,  the  administrator  or 
executor.  The  bond  also  for  sale,  the  form  of  which 
18  prescribed  by  section  16,  recites  a  license  granted 
^  the  executor  or  administrator.  The  Statute  does 
^ot  ^ve  any  power  to  the  Judge  of  Probate  to  com- 
pel an  executor  or  administrator  to  apply  for  such 
l^oense.  In  view  of  this,  it  is  remarkable,  that,  if  in 
^«^is  case  the  learned  Judge  had  ordered  a  sale,  it 
^Ould  have  been  ordered,  not  on  the  application  of 
^'^e  administratrix,  but  in  direct  opposition  to  her 
^^ttre.  It  has  already  been  decided  in  this  Court, 
^at,  under  section  13,  it  is  discretionary  with  the 
^^«^e  q/  Probate  to  grant  or  to  withhold  a  license. 
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1865.      Under  sections  83,  84,  85,  which  particularly  refer  t 


im  Ee       insolvency,  the  Judge's  authority  to  "  settle  and  di^  "^ 
o'suLuvAN.  "tribute"  is  confined  to  claims  that  are  to  be  adjust^^ 


ratably,  save  in  cases  of  domestic  and  farm  servant 
Mortgagees  and  registered  judgment  creditors,  op  To 
the  amounts  of  their  mortgages  and  judgments,  aro, 
by  section  85,  saved  from  the  operations  of  sections 
83  and  84  ;  so  that,  in  declaring  this  estate  in8ol?eiit, 
the   learned  Judge  had  no  jurisdiction  over  these 
judgment  creditors'  claims  on  any  real  estate  owned 
by  Michael  O'^SuHivariy  the  intestate. 

It  is  important  to  bear  in  mind,  that  general  equity 
jurisdiction  as  to  trustees  and  trusts  does  not  reside  in 
a  Juc^e  of  Probate.    His  equity  powers  are  confined  to 
the  settlement  of  accounts  of  executors  or  admini^ 
trators  as  such,  (sec.  79.)    All  the  real  estate  of  tb® 
late  Cornelias  0*SuUivan  being  indisputably  vested  ^^ 
Bridget  0* Sullivan,  as  a  trustee;  no  recourse  can  ^^ 
had  on  it,  save  in  that  Court  which  has  cognizance  ^ 
trusts ;  and  with  especial  reason  in  this  case,  for  ^^ 
such  Court  alone  the  equitable  claims  on  the  estate  ^ 
Michael  0' Sullivan  (part  of  that  trust  estate),  assumi^S 
he  had  an  interest  in  it,  can  be  considered  and    ^' 
justed. 

The  registration  of  these  judgments  bound  th^^^ 
interests  alone  of  Michael  0' Sullivan  in  the  real  est^^ 
of  his  father,  which  his  father  by  his  vrill  declar^^ 
his  intention  to  bestow  beneficially  on  Michael^  and  ^^ 
they  were  declared  and  defined  (if,  at  all,)  by  the  t^^ 
tator.  There  was  an  utter  fallacy  in  the  contenti^^ 
"  that,  in  case  a  sale  had  been  ordered,  and  had  tak^^^, 
"place,  the  rights  and  interests  of  Bridget  woO*-^ 
"  remain  as  they  were  at  the  time  of  the  sale."  TT^^ 
effect  of  a  conveyance  under  such  a  sale  is  defined  »^-' 
section  93,  which  enacts  in  terms,  "  that  it  shall  hak"^ 
"  the  same  effect  as  if  made  by  the  deceased."  ^ 
would,  therefore,  override  and  cut  off  all  the  claii^^ 
on  the  real  estate  that  have  arisen  subsequently 
MichaeVs  death,  which  Bridget  sets  up  in  behalf 
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lioTself,  and  of  the  brothers  of  the  intestate.     A  sale,      1865. 


th  en,  if  ordered,  would  have  been  a  coerced  sale  by     J^  »« ^ 

'  '  ,   •'        Estate  of 

an.  administratrix  against  her  wishes,  and  destructive    o»sullivak. 
of  her  interests  and  of  those  whom  she  represents,  and 
a    sale  without  the  protection  of  equity  thrown  over 
tlae  overriding  trusts  under  the  testator's  will. 

IBut  there  are  other  and  more  important  considera- 
tions involved  in  our  inquiry,  which  are  decisive 
against  the  pretensions  of  these  judgment  creditors. 
The  estate  of  the  testator  is  to  my  mind  so  clearly 
devised  to  Bridget  O'SuUivariy  with  the  obligation  of  a 
pex*8onal  trust  to  sell  it  imposed  on  her,  without  any 
discretion  on  her  part  as  to  whether  she  would  sell 
or  xiot ;  that  I  was  surprised  to  learn  that  a  contrary 
opinion  would  be  expressed.  It  thus  becomes  neces- 
sa-iry  for  me  to  investigate  that  point,  and  in  order  to 
"^  80,  to  repeat  the  language  of  the  devise  in  question, 
^l^ich  is  in  terms,  as  follows : 

t^The  learned  Judge  here  stated  the  substance  ol 
*a^  fourth  and  fifth  clauses  of  the  will.] 

^^^ow,  if  there  be  any  force  in  language,  the  plain 

^^^^86  of  this,  in  other  words,  is,  and  can  only  be,  "  I 

irect  my  wife,  at  some  time  during  her  life,  and  in 

Xich   manner,  and  in  such  portions,  as  she   may 

j)prove,  to  sell  all  my  real  estate  ;  and  I  direct  her 

invest  the  proceeds  in  the  manner  specified  ;  and 

direct  her  further,  up  to  that  point  of  time  when 

e  shall  make  such  sale,  to  enjoy  the  rents  and 

"profits."    Here  the  directions  of  the  testator  to  his 

^  -^Tie  to  sell  are  absolute,  except  as  to  the  time  and 

tt^      manner  of  sale,  and  the  portions  in  which  the 

lan^  ^  shall  be  sold.     The  whole  clause  manifests  his 

P®**^Bonal  confidence  in  his  wife,  and  he  makes  her  the 

'W)^^^  instrument  for  disposing  of  his  estate  after  his 

d^^^th.    Thus  the  testator  declared  an  absolute  trust, 

w^^l  made  his  wife  his  trustee.     She,  then,  is  bound 

to  'perform  the  trust,  at  some  time  during  her  life.     It 

^  ^o  be  presumed  she  will  perform  that  legal  duty. 

^  %he  does  not,  she  violates  the  delegated  trust ;  and 
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1865.       if  she  were  to  declare  her  intention  not  to  perform     ^ 
In  Re       or  if  she  dies,  leaving  it  unperformed,  the  interpositi 
o'suLUTAN.  of  equity  will  not  be  invoked  in  vain.     In  Lack 
Trustees,  p.  391,  we  have  this  definition  of  a  power 
distinguished  from  a  trust:  "Again,  powers,  in  the  sen  s^ 
'•  in  which  the  term  is  commonly  used,  may  be  dls- 
"  tributed  into  mere  powers,  and  powers  coupled  witl 
"  a  trust.     The  former  are  powers  in  the  proper  sense 
"  of  the  word ;  that  is,  not  imperative,  but  purely 
"  discretionary;  powers  which  neither  the  trustee  can 
"  be   compelled  to   execute,  nor,  on  failure  of  the 
"  trustee,  can  be  executed  vicariously  by  the  Court. 
"  The  latter,  on  the  other  hand,  are  not  arbitrary,  bat 
"imperative;  have  all  the  nature  and  substance  of  a 
"  trust,  and  ought  rather,  as  Lord  Hardwicke  observed, 
"to  be  designated  by  the  name  of  trusts.**    "It  is 
"  perfectly  clear,"  said  Lord  Melon,  "  that  where  there 
"  is  a  mere  power,  and  that  power  is  not  executed, 
"  the  Court  cannot  execute  it.    It  is  equally  clear,  that 
"  wherever  a  trust  is  created,  and  the  execution  of  the 
"  trust  fails  by  the  death  of  the  trustee  or  by  accident, 
"  this  Court  will  execute  the  trust.    But  there  are  not 
"  only  a  mere  trust  and  a  mere  power,  but  there  ia 
"  also  known  to  this  Court  a  power  which  the  par^ 
"  to  whom  it  is  given  is  entrusted  and  required  to 
"  execute ;  and  with  regard  to  that  species  of  powcrj 
"  the  Court  considers  it  as  partaking  so  much  of  the 
"  nature  and  qualities  of  a  trust,  that,  if  the  persoi^ 
"  who  has  the  duty  imposed  upon  him  does  DOt  dis- 
"  charge  it,  the  Court  will  to  a  certain  extent  discharge 
"  the  duty  in  his  room  and  place.** 

This  testator  expressly  directs  an  act  to  be  done  W 
his  trustee  that  cannot  be  done  without  a  sale ;  tU*^ 
is,  the  conversion  of  his  realty  into  personalty,  ^^ 
the  investment  of  the  latter  in  a  prescribed  way;  ^^ 
the  wife  is,  in  terms,  herself  required  personally 
see  to  this.    Now,  to  call  his  express  directions  to  I^^^ 
to  do  this,  a  mere  authority  or  power,  which  she  n^  * 
or  may  not  exercise,  is  to  my  mind  utterly  inexplical^^ 


i 
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this  be,  as  is  asserted,  a  mere  power,  it  is  a  mere      1865. 


)T  to  do  what?    The  only  answer  can  be  " to  sell,     «ia  b« 

*^  '       Eitate  of 

not  to  sell,  during  the  life  of  Bridget  0' Sullivan.'*  o^suluvan 
whilst  the  testator  has  not  used  an  expression 
h  can  be  tortured  into  giving  a  discretion  on  that 
t,  the  exercise  of  such  a  discretion  by  an  expressed 
rmination  not  to  sell,  will  be  in  direct  violation 
le  testator's  expressed  direction  to  sell. 
)  man  can  call  this  a  mere  power,  without  in 
t  striking  out  from  the  clause  the  testator's  words 
trust  to  sell."  Again,  he  who  contends  for  the 
s  absolute  life  estate,  must  reject  the  testator's 
Is  in  connection  with  the  period  of  the  wife's 
^ent,  viz.,  "  until  such  sale." 
it,  I  presume,  nobody  will  venture  to  deny  that 
jet  can  sell,  and  give  a  title  in  fee  simple ;  if  she 
she  can  only  sell  as  a  trustee.  If  so,  she  is  a 
ee,  and  then  the  estate  in  her,  which  she  is  to 
ey  in  fee,  is  an  estate  in  fee. 
so,  the  subsequent  limitations  are  void,  as  wo 
see,  on  acknowledged  principles. 
is  in  accordance  with  an  elementary  principle  ot 
y  law,  "  that  as  a  duty  to  sell  this  estate  was 
30sed  by  the  testator  on  his  wife,  she  was  thereby 
ested  with  the  fee  simple  of  it." 
2  Jarman  on  Wills,  204,  it  is  said :  "  Where  the 
ty  imposed  on  the  devisee  is  to  sell  or  convey  the 
simple,  he  takes  the  inheritance  to  enable  him  to 
nply  with  the  direction."  To  this  rule  there  is 
xception  to  be  found  in  the  authorities ;  none,  I 
where  there  is  a  duty  to  sell  imposed.  There  is 
xception  in  cases  of  gifts  or  devises  with  power 
ill,  and  it  is  thus  clearly  stated  in  Jackson  v.  Robins 
bhnson,  588.  "  We  may  lay  it  down,"  said  the 
rt  in  that  case,  "  as  an  incontrovertible  rule,  that 
ere  an  estate  is  given  to  a  person  generally 
indefinitely,  with  a  power  of  disposition,  it  car- 
B  a  fee ;  and  the  only  exception  to  the  rule  is, 
ere  the  testator  gives  to  the  first  t^er  an  estate 
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1865.       <'for  life  only,  by   certain   and  express  words,  a 


In  Re  "  annexes  to  it  a  power  ot  disposal  "  (in  other  worc38, 
O'SuLuvAK.  empowers  the  devisee  to  dispose,  or  not),  "  in  tl»-  ^^ 
"  particular  or  special  case,  the  devisee  for  life  w  :Mn 
"  not  take  an  estate  in  fee,  notwithstanding  the  d»  ^ 
"tinct  and  naked  gift  of  a  power  of  disposition  -^^ 
"the  reversion.'*  "The  distinction,"  he  adds,  "  ^^ 
"  carefully  marked  and  settled  in  the  cases,  Tondiui^ 
"  son  V.  Dyhion,  1  Salk.,  239;  S.  C,  1  P.  Williams, 
^'Crossling  v.  Crossling^  2  Cox,  396;  Meid  v.  Shergoldj 
"  Ves.,  370  ;  GoodliiU  v.  Oiway,  2  Wils.,  6." 

The  same  exception  to  the  same  rule  is  thus  states  '^ 
by  Jeremy  (p.  99) :  "  If  the  devise  were  to  one  for  lif^ 
"  only,  with  authority  to  dispose  of  the  same  amon 
"certain  individuals  after  his  death,  the  legal  estat^^^' 
"  would  descend,  in  that  event,  to  his  heirs  at  law 
"  and  consequently  such  authority  could  not  be  con- 
"  strued  to  be  a  trust,  but,  being  a  power,    if  the 
"  devisee  should  not  appoint,  this  Court  would  give 
"  no  interest  to  the  nominees/'    He  cites  the  above 
noted  case  of  Orossling  v.  Orossling.    The  leading  case 
of  the  class  of  cases  cited  in  JohnsioHy  viz. :   Tomtin- 
son  V.  Dighton,  illustrates  the  exception  and  the  mle. 
Tomlinson  seised  in  fee  of  the  premises  in  question, 
devises  to  his  wife  Margaret  for  her  life ;  and  then  to 
be  at  her  disposal,  provided  it  be  to  any  of  his  chil- 
dren, if  living ;  if  not,  to  any  of  his  kindred  that  his 
wife  shall  please. 

Parker  C.  J.:  "With  respect  to  the  first  question, 
"  *  What  estate  passes  by  the  will  to  Margaret^  the 
"  '  testator's  wife  ;  *  we  are  all  of  opinion  she  has  but 
"  an  estate  for  life,  with  a  power  of  disposing  of  th 
"  inheritance.      And    as   to    this,   the  difference  i 
"where  a  power  is  given  with  a  particular  descriptio 
"  and  limitation  of  the  estate  (as  here),  and  wher^^ 
"  generally,  as  to  executors  to  give  or  sell ;  for,  in 
"the  former  case,  the  estate  limited  being  express 
"  and  certain,  the  power  is  a  distinct  gift,  and  comes 
*^  in  by  way  of  addition  ;  but  in  the  latter  the  whole 
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general  and  indefinite ;  and  as  the  persons  in-      1865. 
Lsted  are  to  convey  a  fee,  they  must,  consequently,     J^L^  f 
id    by  a   necessary  construction,  be  supposed  to   O'suluvan. 
ive  a  fee  themselves."     The  same  learned  Chief 
'jce^  as  reported  in  the  same  case  in  Salkeldj  used 
e    expressive   words :    "  In   the  case   before  the 
>iart   the  power  is  a  separate  gift,  distingaished 
>m  the  estate,  and  the  estate  given  is  a  certain 
id  express  estate.'' 

'lio  case  of  Jackson,  on  the  demise  of  Livingston^ 
Lj  V.  RobinSj  16  Johns.,  589,  shows  what,  strangely 
avigh,  was  not  noticed  at  the  bar  on  the  argument, 
&.,  that  in  the  case  before  us,  the  limitations  of  the 
tate,  after  the  death  of  Bridget,  are  simply  void,  and 
^  the  well  known  rule,  "  that  it  is  necessary  in  order 
toconstituie  a  good  executory  devise,  that  it  cannot 
'>e  destroyed  by  the  act  ox  the  first  taker."  In  the 
8e  jast  referred  to,  it  was  held  that  where  A  devises 

lu8  real  and  personal  estate  to  his  wife,  and  in  case 
ter  death  without  giving,  &c.,  by  will,  or  otherwise 
liDg  the  said  estate,  then  he  devises  the  same  to 
^  daughter  D  ;  the  wife  takes  the  entire  fee  simple, 
th  by  force  of  the  word  "  estate,"  and  of  the  abso- 
«  power  given  by  the  will ;  and  the  subsequent 
litation,  being  repugnant  thereto,  is  void,  either  as 
remainder,  vi^hich  cannot  be  limited  on  a  fee,  or  as 

executory  devise,  to  the  validity  of  wi)ich  it  is 
eutial,  that  it  cannot  be  afiected  by  any  act  of  the 
It  taker. 

S'ow,  in  the  particular  case  it  is  clear  that  a  sale  by 
Idget,  which  she  not  only  may,  but  must  make,  if 
i  perlbrm  the  directions  of  her  testator,  will  destroy 
'  limitations  to  her  sons.  They,  therefore,  are 
d.  These  are  the  words  of  a  great  American  lawyer 
I  judge,  Chief  Justice  Parsons,  in  Ide  v.  Ide  (5  Mass., 
I) :  '•  Whenever  it  is  the  clear  intention  of  the  testa- 
:^e  that  the  devisee  shall  have  an  absolute  property  in 
he  estate  devised,  a  limitation  over  muse  be  vojd,  be- 
l%a8e  it  is  inconsistent  with  the  absolute  property 

T4 
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1865.      u  supposed  in  the  first  devisee ;  and  a  right  in  the 
Ertate^of     "  devisee  to  dispose  of  the  estate  devised  at  his  T>7e 
O'suLuvAx.  u  gure,"   (a  fortiori^  an  obligation  to  dispose  of  it  /i 
fee),  "  and  not  a  mere  power  of  specifying  who  maj 
"  take,  amounts  to  an  unqualified  gift." 

There  is  another  aspect  of  this  case,  not  preseate(/ 
at  the  argument,  in  which  the  appellants'  contentaon 
must  appear  utterly  without  foundation.  There  never 
was,  and  never  can  be,  any  real  estate  of  MiM 
O'SuUivanj  the  judgment  debtor,  for  these  docketted 
judgments  to  operate  on.  His  interest,  if  any,  in  the 
estate  of  his  father,  under  the  will,  was  an  interest  in 
personalij/j  for  by  an  inflexible  rule  of  equity  it  must 
be  regarded  as  actually  converted  into  personal  estate. 
The  testator  commanded  his  trustee  so  to  convert  it, 
and  Michael  died  without  having  declared,  as  he  migW 
have  done,  his  election  that  it  should  remain  uncon- 
verted. If,  therefore,  there  were  any  interest  i^ 
Michael  (and  I  think  I  have  proved  that  there  is  non©) 
in  the  estate  of  his  father,  it  would  have  been  persoi^' 
alty  distributable  pari  passu  amongst  all  the  creditoi* 
to  that  estate. 

The  equitable  rule  which  effects  this  cannot  ^ 
questioned.  See  Adanis'  Eqidtyj  135-138;  Levm  ^ 
Trusts,  623,  625 ;  Story's  Equity  Juris.,  sec.  792 ;  Sof' 
court  V.  Seymour,  2  Simon,  ST.  S.,  45. 

Michael  0'  Sullivan,  then,  took  no  interest  in  the  tB^ 
estate  of  his  father ;  and,  therefore,  if  the  order  ^ 
sale  applied  for  had  been  granted  by  the  leam^ 
Judge,  there  would  have  been  nothing  for  it  *^ 
operate  upon. 

I  should  not  have  felt  it  necessary  to  consider  i^ 
detail  the  question  of  the  estate  which  Bridget  too^ 
under  the  will,  but  for  the  respect  I  have  for  tb^ 
opinions  of  those  of  my  learned  brethren,  whose  vie^^^^ 
on  that  point  are  not  in  accordance  with  my  own. 

Appeal  dismissed,  witiiout  cos 

Proctor  for  appellants,  James. 

Proctor  for  respondents,  J.  W.  Johnstm^  Jn 
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LANE  versus  DORS  AY.  •^«'«'»- 

REPLEVIN  by  the  owner  of  a  vessel  against  the  r^*^^.  who 
master  for  the  vessel  and  a  quantity  of  fish.  7t»aAJm^ 

Pleas.    1.  Not  the  property  of  plaintiff.    2.  Plaintiff  S/tt  a'e 
not  entitled  to  the  possession.     3.   Vessel  a  fishine:  p""*  •'  """^ 

ij,^-i  .  Maven,  in  the 

vessel,  and  defendant  put  m  possession  of  her  as  sute  of  Maim, 
master  by  plaintiff,  for  a  fishing  voyage,  and  that  the  ^^^^^l  ^^  g. 
fish  were  canght  in  the  said  voyage,  and  not  taken  aessionofher 
from  plaintiff.  4.  Defendant  put  in  possession  of  fl^^y<^^* 
vessel  under  a  written  agreement  for  a  specified  time,  ^™  *****  ^^' 
ttot  yet  expired,  and  defendant,  under  said  agreement,  articles  provi- 
Hras  to  be  paid  with  a  share  of  the  fish  to  be  caught  in  ^^t*^a^d 
the  voyage,  and  a  commission  on  the  whole  cargo  of  the  crew  should 
fisIiBO  caught.  5.  Vessel  an  American  vessel,  enrolled  and  ^interested 
at   the  port  of  Vinal  Haven:  in  the  State  of  Maine^  in  the  ush  to  bo 

,  '  caught  in  the 

according  to  an  Act  of  Congress  of  the  United  States  of  prosecution  of 
Ammeaj  entitled,  &c.,  and  a  written  agreement  (setting  ^JtiOn^s^V^ 
it  out)  between   plaintiff,  defendant,  and  the  crew,  ^ed  propor- 
under  which  defendant  went  into  possession  of  the  puintur,  be- 
▼essel,  and  in  the  course  of  the  voyage  under  said  J^^J^^a, 

the  defendant, 
tkmogii  (1^  agent  demanded  possession  of  the  yessel  and  flsh.  Defendant  repUed  "  There  is 
<kt  Tetael  on  the  flats,  you  can  take  her;  but  as  for  the  flsh,  neither  you  (the  agent)  nor  Lane 
KMut^  shall  haye  it.  I  am  going  to  scU  it  to  pay  myself  and  crew."  Plaintiff  thereupon 
"llf^llit  repleTin  for  both  yessel  and  flsh.  Defendant  in  his  pleadings,  and  at  the  trial, 
*''*^B(t  on  a  right  to  retain  Ipossession  of  the  yessel  from  the  date  of  the  writ  (9th  Otiober) 
^  ttk«  Slst  December,  when  the  Ashing  season  closed  for  the  year.  The  Jury  found  for  the 


^^»   JfrsI,  by  Johntton,  B.  J.,  Dodd,  DesBarres  and  WUkim  JJ.  (Toung  C.  J.  dissenting), 
^^  ^*^^ae  must  be  a  new  trial. 

^  ^'<>nng  C.  J.,  That  the  action  was  mahitainable  for  both  yessel  and  flsh* 

^^  ^f>^$Barre$  J.,  That  it  was  maintainable  for  the  ressel,  but  (by  Dodd  and  DetBmret  JJ.,) 
*^fi>^  the  flsh,  the  parties  being  tenants  in  common  of  the  flsh,  and  the  plaintiff  neyer 
^^^''^  liten  tai  actual  possession  thereof. 

^'^'^'W^,  By  Toimg  C.  J.,  Dodd  and  DesBarreg  JJ.  {Johntton  E.  J.  and  WUkint  J.  dissent- 
^)i  ^tiafc  section  171  of  chap.  190  Revited  Statutes  (second  series),  extended  the  conmion  law 
^^'^^^  as  xecards  the  action  of  repleyin. 

^  ^^ikiuiom  B.  J.  and  JfWtim  J.,  That  the  said  section  was  merely  declaratory  of  the  com- 
*«»Vm.^  ♦iitthA  "taking"  mentioned  therein  was  therefore  a  taking  againit  the  will  of  the 
*^'*'^»nd  then  being  no  inch  taking  in  this  owe,  that  tho  aotloa  could  not  be  midntaintd. 
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1865.  agreement  canght  the  fish,  and  that  at  the  th 
"lane  issue  of  writ  fish  had  not  been  divided  and  s 
DOR8AT.     tioned,  nor  defendant  otherwise  paid  for  his  ser 

Replication.  As  to  fourth  plea,  that  as  regan 
alleged  agreement,  if  any,  defendant,  at  the  tii 
issuing  the  writ,  had  avoided  and  put  an  end  t 
same  by  wrongfully  dismantling  the  vessel,  &c. 
by  surreptitiously  and  wrongfully  taking  and  car 
away,  and  converting  to  his  own  use,  the  whole 
of  fish,  contrary  to  the  said  alleged  agreement. 

At  the  trial  before  Young  C.  J.,  at  ClarCy  in  Sepi 
last,  the  jury,  under  the  direction  of  the  le; 
Judge,  found  for  tlie  plaintiff^. 

A  rule  nisi  having  been  granted  for  a  new  tr 
was  argued  in  last  Michcdmas  Term,  by  the  & 
General  for  plaintift',  and  Weaiherbe  and  Savar 
defendant. 

All  the  material  facts  suflSiciently  appear  ii 
judgments. 

The  Court  now  gave  judgment. 

Young  C.  J,    This  is  an  action  of  replevin 
before  me  last  Septemberj  at  Clare,  in  which  the 
tift'  obtained  a  verdict  under  my  direction,  su^ 
the  question  whether  replevin  would  lie.      Ii 
dently  of  this  question,  I  would  not  have 
a  rule  for  a  new  trial,  and  although  the  ven 
warmly  assailed  at   the  argument  on  the  i 
think  that  the  merits  of  the  case  admit  of  ] 
doubt.     The  action  was  brought  for  a  fishi 
owned  by  the  plaintift',  who  is  a  citizen  of  i 
States,  and  resident  there,  and  who  put  her 
of  the  defendant  as  master,  on  a  fishing  voyj 
the  articles  commonly  used  in  that  oounti 
part  of  the   fish   caught  in   the   coui*se  o 
age.     The  plaintiff,   becoming  dissatisfioi: 
conduct  of   the   defendant,   empowered  < 
witnesses  to  demand  possession  of  his  pro' 
witness  exhibited  his  power  of  attorney  to 
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aEEt;,  with  a  letter  from  the  plaintiff,  on  which  the       1865. 
defendant  said:  "  There's  the  vessel  on  the  flats ;  you       lanb 
"  43iin  take  her;  but  as  for  the  fish,  neither  you  nor     domat. 
"  Jl/me  shall  have  it :  I  am  going  to  sell  it,  to  pay 
"  myself  and  crew."  ,  He  carried  off,  accordingly, 
oae  buudred  and  fifty  quintals  of  codfish,  leavings  in 
th^  store  forty-nine  barrels  of  mackerel,  for  which, 
as      well  as  for  the  vessel,  the  writ  of  replevin  was 
sa^d  oat. 

"If  he  writ  was   in   the  form  given   in   the  lievised 

Sl^^^uteSj  charging  the  defendant,  not  with  unlawfully 

or      "wrongfully  taking,  but  with  "  unjustly  detaining  " 

th^    said  vessel  and  fish,  and   as  the  defendant  had 

pl^SKled  that  he  had  not  unjustly  detained  them,  I 

thxmk  that,  as  regards  the  vessel,  he  would  have  been 

CD- titled,  on  the  above  evidence,  to  a  verdict.    But 

l>o tl  in  his  pleadings  and  at  the  trial,  he  insisted  on  a 

rigrlat,  under  the  shipping  articles,  to  retain  the  pos- 

sea^ion  of  the  vessel  as  against  the  owner,  from  the 

9tLx      of  October,  when  the  writ   issued,  to   the    31st 

D^^^^mbeTy  when  the  fishing  season  closed  for  the  year. 

Tli^s  right  was  said  to  be  in  unison  with  the  laws  of 

thc^      United  States j  of  which,  however,  no  evidence  was 

gi^^^n ;  and  as  there  was  nothing  in  the  articles  to 

s^&'tain  it,  and  the  principles  of  the  law  merchant,  as 

tt^i^lerstood  in  this  Court,  are  opposed  to  it,  I  am  of 

opi  ^aion  that  the  verdict,  as  regards  the  vessel,  should 

°^fc     be  disturbed. 

he  merits  seem  to    me  to  be  equally  clear  as 

the  fish.    Nothing,  as  I  take  it,  but  an  express 

<^1^  Vi.8e  in  the  contract,  could  authorize  the  master,  not 

0^1,^  to    carry  oft*,   secretly  and    by  stratagem,   the 

gf^^iter  part  of  the  fish,  and  dispose  of  it  at  liis  plea- 

*^^^,  but  to  claim,  as  matter  of  right,  the  possession 

*^^   disposal  of  the  remainder.     That  right  belongs 

*^^^ly  to  the  owner,  who  furnishes  the  outfits,  and  is 

wi^   party  most  largely  interested  in  thq  proceeds  6f 

^^  catch,  and  is  also  the  trustee  and  guardian  for  the 

^^W.    To  assign  it  to  the  master,  against  the  will, 
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1865.      and  in  defiance  of  the  rights  of  the  owner,  would         le 
LANB       establishing  a  precedent  for  which  no  authority  "^i?^^^ 
DOB8AT.     cited,  and  which  would  certainly  be  of  a  very  d.^2.xi- 
gerous  kind. 

It  was  argued  that  the  fish  being  held  in  shar-os, 
there  was  no  exclusive  property  in  the  plaintifi*     tc 
justify  replevin ;  and  this  would  be  true  if  the  plain -tifi* 
and  defendant  are  to  be  accounted  joint  tenants,    or 
tenants  in  common.    But  why  limit  the  doctrine    ±o 
the  owner  and  master?    Upon  the  same  principle  tlie 
crew  are  equally  entitled,  and  any  one  of  the  seanxen 
having  an  interest  in  the  proceeds  might  also  take 
possession,  and  leave  the  shipmaster  and  owner    to 
their  action.    Nay,  we  must  go  a  step  further,  and 
hold  that  no  action  would  lie ;  the.  master  or  seaiaen 
so  acting  would  be  equally  protected  fjpom  trespass  or 
trover  as  from  replevin ;  for  in  the  case  of  Jones  ^« 
Browiiy  38  L.  &  Eq.  R.,  304,  it  was  held  that  the  secret 
removal  of  entire  chattels  by  one  tenant  in  commoHy 
without  the  knowledge  or  consent  of  the  other,  fi>r 
the  purpose  of  selling  them,  and  applying  the  pro- 
ceeds to  his  own  use,  does  not  amount  to  a  conversion ; 
nor  is  it  an  unlawful  act,  for  which  the  co-tenant  oflJ* 
maintain  an  action  at  law,  even  although  the  remov'^^ 
has  created  a  lien  on  the  chattels  by  a  third  partj'* 
The  case  of  Hollidxiy  v.  Camsellj  1  T.  R.,  658,  was  ^'^ 
action  of  trover  where  the  parties  were  members  ^^* 
a  friendly  society,  and  the  rule  that  one  tenant  i^ 
common  cannot  bring    trover  against  another  w^^ 
aflBirmed.    So  in  the  American  case  of  Taylor  v.  Tnt^^ 
2  Hilyard  on  Torts,  296,  where  the  majorty  of  a  fi^:*^ 
company,  owning  certain  property,  voted  to  disban^^  ^ 
and  appointed  a  committee  to  remove  the  propert;^ 
and  a  minority  of  the  company  remained,  and  fill^ 
up  the  company  with  other  persons,  and  then  unit^ 
with  the  new  members  in  an  action  of  replevin  againr^- 


the  committee ;  it  was  held  that  the  action  could  nr*^ 
be  maintained.    But  is  it  to  be  said  that  there  is  an 
analogy  between  these  cases,  and  the  cUums  of 
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DEiskfiter  and  crew  under  shipping  articles,  regulated      1865. 
doubtless  by  Acts  of  Congress  which  were  not  in       lane 
proof,  and  relieving  so  simple  a  transaction  from  the      dorsay. 
mfitiiifest  absurdities  which  an  adhesion  to  the  doc- 
trine of  a  joint  tenancy  would  necessarily  involve? 

The  argument,  therefore,  is  reduced  to  the  question 
which  I  reserved  at  the  trial — whether  replevin  in  such 
a  oase  under  our  Revised  Statutes^  second  series,  chap. 
I**,  sec.  171-175,  would  lie.  I  was  aware  at  the  trial 
tha»t;  a  diflference  of  opinion  existed  among  the  Judges 
oa  -this  point,  and  brought  it  up  that  it  might  be  duly 
coneidered.  As  the  language  of  the  third  series, 
ch^p.  134,  sees.  174  to  178,  does  not  diflTer  essentially 
fix>xii  the  second,  this  inquiry  retains  all  its  interest. 

VlThe  difficulty  firSt  occurred  to  my  brother  WilkinSy 
ifi  "tie  case  of  Freeman  v.  Harrington^  tried  at  Shelbumey 
^  ^ktober,  1862,  and  rested  mainly  on  the  case  of 
it^^rinie  V.  Blake,  decided  in  1856,  and  reported  in  U 
E1X_  4;  Black,  842,  and  37  L.  &  Eq.  Eep,  169.  It  does 
no-fc  apply  to  replevin  for  distresses  in  case  of  rent,  or 
da^Hdage  feasant,  neither  of  which,  as  I  take  it,  is 
witliin  the  purview  of  our  Act.  In  these  cases  the 
forxxi  of  the  writ  and  the  subsequent  proceedings 
wcfc^ain  as  aj  common  law.  Whether  the  section, 
«ii^T)ling  the  jury  to  award  damages  to  either  party 
^^  ^le  suit,  extends  to  these  cases  or  not,  is  a  point  on 
^l^LXch  I  give  no  opinion. 

'3?lie  main  question  I  looked  into  with  a  good  deal 
of  Care  on  the  argument  of  Freeman  v.  Harrington,*  and 
P^^^t  of  what  I  have  now  to  say,  I  derive  from  the 
j^^^ment  I  pronounced  in  that  case. 

CEis  Lordship  here  read  from  his  judgment  in 
^^eeman  v.  Harrington  (reported  ante,  page  352,)  from 
**^^  fifteenth  line  of  page  354,  to  the  twelfth  line 
^^  page  358.] 

It  will  be  perceived  that  I  found  this  opinion  alto- 
K^ther  upon  the  Provincial  Act,  freely  admitting  that 
^^  18  at  variance  with  the  English  rule.    The  Courts 

^  Ante  p.  m. 


580  TRINITY  TERM, 

1865.  of  Massachusetts  and  Mcdne^  indeed,  contend  thafc  at 
Lane  eomnion  law  the  action  lay  for  an  unlawful  detenixon^ 
DoBSAY.  and  cases  to  that  eftect  are  cited  by  Morris  in  lis 
notes  to  page  39.  But  the  language  of  C.  J.  Best^  in 
Galloicmj  v.  Bird^  4  Bing.,  299,  "that  no  instance  <5an 
"  be  found  in  the  digests  or  abridgements  of  reple^vin 
"  having  been  brought  upon  a  delivery  under  a  con- 
tract,** and  other  decisions  to  the  same  eftect,  esti*!)- 
lish  the  necessity  of  a  taking  at  common  law  against 
the  will  of  the  owner ;  and  that  is  admitted  by  t:lie 
Courts  of  New  York  to  be  the  principle  of  the  Engli^^ 
decisions.  The  maintenance  of  this  principle  wod  Id 
deprive  ship  owners  in  this  Province,  and  the  own^w- 
of  other  personal  property  from  whom  it  is  unlawfully 
detained,  of  what  I  consider  "a  most  wholesome  2lM:^^ 
eftective  remedy.  An  action  of  trespass  or  trov^i^r, 
with  a  right  to  recover  damages  and  costs,  from.  » 
bailee  who  may  be  a  pauper,  or  a  shipmaster,  as  5n 
this  very  case,  setting  his  owner  at  defiance,  is  it*® 
form  of  a  remedy  without  the  substance.  I  am  n.^ 
disposed,  therefore,  to  put  a  narrow  construction  c^n 
our  revised  Act,  or  to  confine  it,  as  by  an  ingenictJ^ 
and  forced  interpretation  it  might  possibly  be  eo 
fined,  to  a  single  case,  —  to  a  seizure,  for  exampl 
under  a  warrant,  where  the  original  taking  was 
ful,  but  the  detention  had  ceased  to  be  so.  I  thic^-  ^ 
that  the  words  admit  of  a  wider  scope,  and  that  tL^^® 
interests  of  justice  require  the  wider  scope  to  \^^^ 
given.  I  v/culd  not  go  the  full  length  of  the  -4mmcaB?==^ 
Courts,  extending  the  action  to  all  cases,  where  chat 
tels  in  the  possession  of  one  person  have  been  claime( 
by  another,  because  our  Act,  as  I  read  it,  does  no^ 
go  so  far  as  that;  and  I  would  not  disturb,  by 
summary  proceeding,  a  possession  not  derived  from  ^ 
the  plaintifi';  but  wherever  the  possession  has  parsed 
out  of  the  plaintiff,  and  there  is  an  unlawful  detention 
by  the  defendant  —  to  constitute  which,  in  many 
cases,  there  must  be  a  demand  and  a  refusal  —  then 
J  would  award  the  writ,  leaving  the  defendant  the 
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ion  of  the    "claim    property    bond,"    under      1866. 

t     174.  liiANB 

imains  only  that  I  should  notice  the  case  of  dobsat. 
yofe  V.  AdamSj  cited  by  the  defendant's  counsel, 
'howers*  ReporiSy  91.  It  was  there  held  by  C.  J. 
fen,  that  replevin  did  not  lie  for  goods  taken 
1  the  seas,  though  afterwards  brought  to  Eng- 
y  the  defendant;  because,  it  was  said,  the 
,  which  was  the  gist  of  the  action,  was  beyond 
as.  In  this  country,  however,  Mr.  Morris  re- 
^  where  the  unlawful  detention  is  as  much  in 
)n  as  the  taking,  this  ruling  of  Pollexfen  would 
be  recognized. 

these  reasons,  I  am  of  opinion  that  the  rule  for 
trial  should  be  discharged. 

dSTOif  E.  J.  The  plaintift'  is  an  American  citizen, 
Tier  of  an  United  States  fishing  vessel,  which  the 
lant  sailed  in  as  master  on  the  cod  fishery  from 
\erican  port,  under  a  written  agreement  between 
[aintifif  and  the  defendant,  and  the  crew,  by 
they  were  all  to  participate  in  the  results  of  the 
bure,  the  master  and  crew  being  interested  in 
lion  to  the  fish  caught  by  each, 
defendant,  who  is  a  Nova  Scotiariy  resident  in 
)unty  of  Digby,  after  having  for  some  time 
)d  the  cod  fishery,  brought  the  vessel  to  that 
f  the  Province,  whence  he  followed  mackerel 
J,  and  where  the  vessel  and  a  quantity  of 
trel  that  had  been  caught  in  her  were  seized 
e  Sherift*  under  a  writ  of  replevin  in  this 
On  the  trial,  the  evidence  on  the  plain- 
part  went  to  charge  the  defendant  with  vio- 
of  his  agreement,  in  the  management  of  the 
d  and  disposition  of  the  vessel,  and  in  not  bring- 
r  home,  and  by  the  sale  of  fish  caught  during 
rjrage ;  the  defendant,  by  his  pleading,  claimed 
le  period  for  the  adventure  to  continue  had  not 
d^  and  he  offered  evideDce  with  a  view  to  excuj- 

75 
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1865.      pate  and  explain.     The  jury,  under  the  direction  c 

LAvx       the  learned  Chkf  Justice^  found  a  verdict  for  the  plaii^ 

DOR8AT.     tift'  for  the  value  of  vessel  and  fish ;  objections  rais^ 

by  the  defendant's  counsel  at  the  trial  being  reserfe-^ 

On  the  argument  of  the  rule  nisi  for  a  new  ttvB^ 
several  questions  were  raised.  One  of  these  £?, 
whether  replevin  lies  in  such  a  case? 

It  is  clear,  from  Mennie  v.  Blake  and  other  caset; 
that  in  JSngland  under  similar  circumstances,  replevin 
coald  not  be  maintained.  But  the  plaintiff's  counsel 
contended  that  it  could  be  upheld  in  this  Province 
by  virtue  of  Revised  Statutes^  chap.  134,  second  eeriefl, 
sees.  171-175,  and  Appendix  A,  form  No.  2;  and  the 
Court  is  required  to  expound  these  enactments. 

In  performing  this  duty  the  object  is  to  ascertoin 
the  intention  of  the  Legislature,  and  this  is  to  be  done 
under  the  guidance  of  known  rules  of  iconstmction. 
PoUock  C.  B.,  in  MaUan  v.  May,  13  M.  &  W.  517,  ex- 
presses the  necessity  of  applying  the  ordinary  rules  of 
construction,  although  in  some  instances  defeatiDgtbc 
real  intention ;  because  such  a  course  tends  to  eetib- 
lish  a  greater  degree  of  authority  in  the  administn* 
tion  of  the  law ;  and  the  books  abound  with  aimiltf 
declarations  of  learned  judges. 

Prominent  among  these  rules,  ancient  sages  of  the 
law  considered  to  be  that  which  required  the  Coort, 
<*  to  know  what  the  common  law  was  before  the  mtf- 
"  ing  of  a  statute,  whereby  it  may  be  seen  whether 
"  the  statute  be  introductory  of  a  new  law,  or  only 
"  aflBirmative  of  the  common  law." 

More  strongly  will  this  apply  when  the  enactmentj 
as  in  the  case  before  us,  is  not  passed  to  meet  some 
occasion  requiring  legislation,  but  is  for  the  first  tiiD^ 
introduced  into  the  statute  law  as  part  of  a  system  of 
codification  of  existing  law.  Mr.  Justice  Cowen^  in  ^ 
WendeWs  Hep.,  45-47,  cited  in  1  Kent's  Com.y  580,  SSIj 
note  c,  says :  "  The  transmutation  of  a  principle  of 
<<  the  common  law,  or  a  rule  of  practice  into  a  statat^) 
*'  or  at^  0I4  statute,  or  its  received  conBtruction,  ii^*^ 
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'  one,  without  a  palpable  design  to  depart  1865. 
ihe  former,  ought  not  to  be  considered  as  a  ^^^ 
ure."  DoBiAT. 

lother  rule  of  exposition,  statutes  arc  to  be 
id  in  reference  to  the  principles  of  the  com- 
v;  the  law  inferring  that  the  Act  does  not 
JO  make  any  alteration  other  than  what  is  spe- 
id  beside  what  has  been  plainly  pronounced ; 
imon  law  being  deemed  the  best  interpreter 
ive  laws.  See  Stowell  v.  Zauchy  Plowd.,  365 ; 
801 ;  3  Rep.,  7-12 ;  Dwarris  on  StatuteSy  694  ; 

Chm.y  524. 

wing  these  rules,  it  comes  to  be  noticed  that, 
common  law,  replevin  was  a  speedy  remedy 
1  for  the  tenant  against  wrongful  distress, 
^as  extended  to  all  cases  of  the  unlawful  or 
r  taking  of  goods  out  of  the  possession  of  the 
and  which  was  necessarily  confined  to  the 

parties,  except  in  cases  of  husband  or  execu- 
m  the  taking  had  been  before  the  marriage  or 
.nd  when  the  right  of  property  being  trans- 
y  the  law,  the  right  to  the  possession  followed, 
important  here  to  observe  the  policy,  and,  I 
',  the  wisdom  and  equity  of  the  common  law. 
not  violate  — it  respected  —  the  fundamental 
property  in  chattels,  which,  from  the  posses- 
iers  title.  The  tenant  but  got  back  the  cattle 
he  distrainer  had  taken  from  his  possession, 
return  he  gave  security  for  the  value,  the  law 
)tecting  the  right  also  of  the  landlord.  So  the 
rinciple  is  maintained  in  giving  back  to  him, 
horn  property  has  been  taken  wrongfully  or 

his  consent,  that  of  which  he  was  deprived, 
ig  security  for  the  value  to  meet  the  claim  of 
er.  If  the  distrainer,  or  taker,  alleged  pro- 
.  himself,  the  replevin  was  arrested  until  the 
1  should  be  decided  (for  the  time,  at  least), 
lie  writ  de  proprietate  probanda. 
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1865.  When   property  taken  in  invituMj  or  against   tie 

LAMB       owner^s  will,  but  for  lawful  cause,  as  under  distre^ 
DoBSAT.     or  execution,  was  wrongfully  detained  after  the  csa£Pe 
had  ceased,   as  by  payment,   &c.,  the  replevin  but 
restored  a  possession  that  had  been  invaded,  right- 
fully though  it  may  have  been  in  the  first  instance. 

Hence  replevin  at  common  law,  and  as  the  law 
remains  in  Eaglandy  being  only  allowed  where  there 
has  been  a  taking  against  the  will  of  the  posseBsar, 
is  a  remedy  that  protects  the  right  consequent  on 
possession  of  chattels,  and  only  transferred  property 
from  one  suitor  to  another,  on  the  ground  that  it  had 
been  taken  from  the  first  possessor  against  his  will) 
to  whom  it  was  consequently  restored ;  and  it  was 
not  an  instrument  for  transferring  property  on  a  con- 
tention of  title,  where  the  claimant  had  not  the 
presumption  of  right  to  the  present  possession  ftoO* 
a  prior  possession  interrupted  against  his  will. 

It  is  necessary  to  the  argument  to  consider  tb® 
effect  that  will  be  produced  on  the  law,  by  introducit*^ 
the  construction    contended    for    by  the    plainti^  ^ 
counsel.     The  learned  Solicitor  General^  at  the  ai^g^" 
ment,  confined  his   reasoning  to  cases  between  tl*^ 
original  parties ;   that  is,  where  the  defendant  b^^ 
received  the  goods  from  the   plaintiff"  in  the  fir^5 
instance,  but  he  would  not  say  it  might  not  be  press^ 
further.    I  think,  before  a  principle  is  adopted,  it  i 
proper  to  know  how  far  it  may  justly  lead;  and     -*' 
know  of  no  rule  of  grammar  or  of  exposition,  whicjl*^ 
if  the  language  of  the  enactment  is  flexible  enoagh  ^^ 
bear  the  plaintiff's  construction,  will  justly  limit  i*'  ^ 
nor  any  reason  why,  if  the  Legislature  adopted  tl^^ 
policy  of  the  innovation  so  far,  it  should  not  foll<F"^ 
it  to  its  utmost  extent.    If  the  plaintiff  may  ha^® 
a  replevin,  why  not  his  assignee,  in  case  of  sale  ? 
the   defendant  is  liable,   why  not   another   maste 
taking  his  place  upon  some  emergency,  when  th 
plaintiff  could    not    be    consulted  7     Why  not  1 
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I,  in  all  cases  as  well  as  in  this,  take  the      1865. 
if  trover,  with  change  of  possession  super-       i^ 

DOBllAT. 

the  construction  contended  for  on  the  part 
plaintiff,  although  limited,  as  his  counsel 
y  limited  it,  would  effect  a  change  in  the  law 
ndamental  character,  altering  alike  the  prin- 
a  which  this  ancient  remedy  has  ever  rested 
landy  and  its  consequences  on  the  possession 
[noving  of  chattels,  is  made  very  manifest  in 
Igment  of  Coleridge  J.,  in  Mermie  v.  Blake^  and 
)re  in  the  sentiments  expressed  by  Lord  Redes- 
ported  in  1  Sck,  ^  Lef^,  pp.  820-327,  who  con- 
l  the  practice  as  he  found  it  in  Irelandy  to 
he  construction  contended  for  would  assimilate 
r  here,  as  subversive  of  the  right  conferred  by 
session  of  personal  property,  and  productive 
ship,  inconvenience,  and  wrong.  At  page  826, 
mon  V.  Shannon^  that  distinguished  Judge  uses 
nguage:  "I  have,  in  consequence  of  what 
d  the  other  day,  conversed  with  the  Lord 
Justice  on  this  subject,  and  he  thinks  (and  it 
9  opinion  of  the  other  Judges,  as  he  informs 
that  the  use  of  the  writ  of  replevin,  in  cases 
the  present,  is  a  crying  grievance  :  the  Courts 
w  are  put  into  a  difficulty :  they  do  not  know 
to  deal  with  it.  How  is  a  party  to  be  put  into 
ituation  he  ought  to  be  in  when  a  right  of  pro- 
is  to  be  tried  ?  The  first  evidence  of  property 
Bsession,  and  that  you  take  from  him  in  the 
instance,  and  you  throw  the  onus  of  proving 
upon  hi'ai,  on  whom,  as  having  the  prima  facie 
possession,  that  onus  ought  not  to  be  thrown." 
cases  referred  to  are  these.  Matter  of  WUsons, 
ipts,  p.  320,  note  a.  In  this  case  a  person  claiming 
ly  in  some  corn,  which  was  in  possession  of  the 
ipt,  and  which  the  assignees  insisted  on  hold- 
ought  a  replevin  and  took  the  com.  His  Lord- 
id:  ^^  Replevin  is  merely  meant  to  apply  to  this 
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1865>      "  case,  namely,  where  A  takes  goods  wrongfully  for 

i*^^**  "  By  and  B  applies  to  have  them  redelivered  u^^pon 
DORSAT.  «  giving  security  until  it  shall  appear  whether  A  ^Chas 
^'  taken  them  rightfully.  But  if  A  be  in  possessions^*  of 
"  goods,  in  which  B  claims  a  property,  this  is  not  ^Miie 
"  writ  to  try  that  right ;  there  are  other  actions  to  ^i*try 
"  the  right  of  property,"  and  he  ordered  the  replew — ^p 
to  be  discontinued,  the  claimant  paying  the  c^^sost 
thereof;  and  directed  a  special  issue  to  try  the  p^^^o- 
perty.    The  next  case,  Ex  parte  Chamberlc^  was  * 

motion  for  leave  to  issue  replevin.  Murphy  ow*^^^ 
Chamberlain^  and  in  part  payment  assigned  to  him  t^^^^ 
ship  Friendship^  which  Chamberlain  took  possession  of 

by  going  on  board,  but  the  master  refused  to  give  h? ^^ 

up,  alleging  he  had  a  lien  on  her ;  it  was  sworn  ths»   -^^ 
he  was  about  to  sail  with  her  for  the  purpose  of  d     ^ 
feating  the  claim  of  Chamberlain^  who  offered  to  gi 
security  for   the  master's  reasonable  charges.     ] 
rule,  however,  was  granted.    The  next  is  Shannon 
Shannon,  page  324.     On  the  part  of  the  plaintiff 
was  sworn  in  that  case  that  the  plaintiff  was  aged 
of  weak  understanding,  that  he  had  been  obliged  by  i 
usage  to  leave  the  house  of  the  defendant,  his 
son ;  that  the  goods  were  plaintiff's,  and  had  been  i 
his  possession  while  he  lodged  in  defendant's  housc^^^' 
and  that  defendant  wrongfully  detained  them.     Hi^-^^f 
Lordship  said:   "At  least  the  possession  was  equi-^"^" 
"  vocal,  and  that  is  not  a  case  to  which  replevin  can^^**^, 
"  be  applied ;  it  must  be  to  the  case  of  an  imequivooal^^^^^ 
"  possession,  and  of  a  taking.**     The  motion  was  for  "^^ 

attachment  against  plaintiff  for  the  abuse  of  the  writ;  ^ 
and  his  Lordship  said :  "  As  the  practice  has  existed 
"  in  this  country  of  issuing  the  writ  in  cases  like  the 
"  present,  I  shall  not  grant  the  attachment,  provided 
"  the  goods  are  returned,  and  the  costs  of  thia  motion 
"  paid.'*  It  is  also  shown  that  the  ordinary  pleadings 
in  replevin  are  inapplicable  to  cases  that  would  arise^ 
were  the  common  law  principle  departed  from. 
It  will  be  seen  that  these  reported  caaes  are  not 
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extreme  in  their  circumstances,  but  such  only  as  may      1865. 
be  expected  were  the  construction  of  the  plaintiff  to       i^ 
obtain ;   and  that  the  difference  between  that  con-     noBSAr. 
Btraction  and  the  common  law  is    a  difference  in 
principle. 

I  do  not  say  whether  it  may  not  have  been  really 
the  intention  of  the  Legislature  to  make  such  a 
change,  guarded  and  qualified  to  some  extent  by  pro- 
visions unknown  to  the  English  law ;  a  thing  the  more 
probable  in  view  of  the  legislation  in  some  of  the 
States  of  America  in  relation  to  the  action  of  replevin ; 
nor  do  I  say  whether  or  not  with  such  qualification 
it  might  not  be  a  salutary  change  in  the  law,  of  which 
I  give  no  opinion,  although  I  am  constrained  to  say 
that  it  were  well  that  the  sentiments  of  such  a  man  as 
Lord  JRedesdale  should  be  carefully  examined  and  con- 
sidered before  so  great  a  change  shall  be  adopted  in 
our  practice,  in  opposition  to  his  opinions. 

The  question  at  present,  however,  which  we  have 
to  consider,  is  simply  this.  Has  the  Legislature  so 
framed  its  enactments  that  the  Court  ought  to  or  can 
judicially  pronounce  it  to  have  been  the  intention  of 
the  law  makers  to  effect  the  change  contended  for, 
bearing  in  mind  that  the  rules  of  construction  to 
which  I  have  referred  in  the  commencement,  require 
that  as  the  common  law  rule  and  practice  will  be 
materially  altered,  the  intention  of  the  Legislature 
should  be  expressed  with  certainty  ? 

This  brings  us  to  the  examination  of  the  language 
used  by  the  Legislature. 

Section  171  of  chapter  134,  Revised  Statutes  (2nd 
series),  enacts  as  follows :  "  Replevin  may  be  brought 
"for  an  unlawful  detention,  although  the  original 
"taking  may  have  been  lawful."  This  is  no  new 
law.  BlacksUme's  language  is  strikingly  similar  in 
stating  the  common  law  on  the  subject.  He  says 
(Cbm.  vol.  3,  page  151):  "Deprivation  of  possession 
"may  also  be,  by  an  unjust  detainer  of  another's 
"goods,  though  the  original  taking  was  lawful."    He 
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1865.      instances   distress   damage    feasant,    and    deteatio/i 
I'^B       after  tender  of  sufficient  amends,  for  which,  he  Bajre, 
DOB0AT.      replevin  may  be  had. 

Then,    expounding    the    clause  according    to    its 
grammatical  and  ordinary  meaning,  or  according  to 
the  common  sense  of  its  words,  agreeably  to  C.  J. 
JerviSy  in  Abbey  v.  DalCj  11  Com.  Bench,  890,  or  to 
CressweU  J.,  in  Biffin  v.  YorkCj  6  Scott,  N.  R.,  236,  and 
we  still  find  ourselves  bound  to  the  common  law; 
for  although  the  word  "  taking  **  is  capable  of  a  great 
variety  of  modifications  of  meaning,  yet  in  the  rela- 
tion in  which  it  here  stands,  no  one  would  understand 
the  term  in  its  ordinary  sense  as  meaning  a  receiv- 
ing with  consent  of  the  owner  rather  than  a  taking 
without  his  consent.    An  expression  of  Lord  iteto- 
dale  in  1  Sch.  ^  Lef.y  323,  places  the  terms  in  contrast 
in  a  manner  that  forcibly  represents  their  meamng 
and  relation.    "  I  do  not  see,"  he  says,  "  in  what  man- 
^^  ner  a  person  who  had  possession  of  the  goods,  Turf^if 
"  iakingy  but  by  delivery ^  and  who  claims  a  right  to  hold 
'^  these  goods  till  he  is  paid  a  sum  of  money,  is  ^ 
"  bring  this  question  to  an  issue  in  replevin." 

There  remains,  however,  another  rule  of  constroc- 
tion  to  consider,  and  that  one  of  controlling  infl^' 
ence,  and   on    which   the  plaintiff's    counsel,  wi*^ 
much  reason,  principally  relied :  the  intention  of  tb® 
lawgiver,  and  the  meaning  of  the  law,  are  to  be  asc^' 
tained  by  viewing  the  whole  and  every  part  of  t^® 
Act,  so  that  one  part  may  be  construed  by  anoth^^' 
that  the  whole,  if  possible,  may  stand.    Aiid,  in  tl^\ 
Act  under  consideration,  there  are  not  wanting  inc^" 
cations  of  the  intention  of  the  Legislature  to  exte^^ 
the  writ  of  replevin  to  cases  beyond  the  comm 
law  limits. 

Except  in  cases  of  distress  for  rent  and  dam 
feasant,  an  affidavit  is  required  before  the  writ  issu 
by  section  172,  and  the  defendant,  by  section  17 
may  retain  possession  by  giving  security. 

These  prov}^ions  are  unknown  in  the  common  law  ^ 
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raise  an  inference  of  a  more  extended  application      1865. 

le  writ.     But  I  apprehend  that,  to  give  them       ^» 

ial  weight  as  evidence  of  an  intention  to  alter     dobsat. 

common  law,  they  must  be  inconsistent  with  the 

Qon  law,  or,  at  least,  out  of  harmony  with  its 

\e  of  procedure,  and  requirements. 

>w  there  is  nothing  in  those  enactments  thus 

isistent  or    incongruous.      Not  only  may  they 

I,  but  they  may  very  reasonably  stand,  without 

ge  in  the  law.    It  is  not  unreasonable  to  require 

a  party  who  seeks  to  acquire  possession  of 
erty,  on  the  ground  that  it  has  been  wrongfully 
1  from  him,  an  affidavit  of  his  right  to  the  pos- 
>n,  nor  to  give  to  a  party  against  whom,  under 

circumstances,  the  writ  is  obtained,  a  right  to 
n  the  property  on  giving  security,  especially  in 
of  the  ancient  procedure,  de  proprietate  probandUy 
•e  the  bare  claim  of  property  arrested  proceedings 
r  the  replevin,  and  for  which  old,  dilatory,  and 
Qsive  procedure,  this  clause  would  furnish  no 
Dedient  substitute. 

fitly,  by  the  first  section  of  chapter  134,  it  is 
ted  that  all  personal  actions  shall  be  commenced 
rrit  of  summons  or  replevin,  &c.,  in  the  forms 
I  in  a  schedule,  and  the  only  form  given  for 
vin  alters  the  old  writ,  and,  instead  of  the  words, 

taken  and  unjustly  detainSj*'  uses  but  the  words, 
usUy  detains^'  leaving  out  ''has  taken^*'  the  very 
ice  of  the  complaint  under  the  common  law ;  and 

contended  that  the  change  is  applicable  to  a 
ning,  where  there  has  been  no  previous  taking, 
argument  has  weight,  but  is  not  sufficient,  I 
i:,  for  the  object  in  view.    As  this  is  the  only 

given,  if  it  was  intended  for  all  cases,  as  the 
lage  intimates,  it  must  have  been  with  the  under- 
ling that  the  words  "  unjustly  detains,"  should 
r  to  cases  where  there  had  been  a  wrongful  taking, 
"wise  there  would  be  no  remedy  for  such  cases ; 
in  that  view  the  writ  would  be  applicable  under 
76 
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1865.      the  common  law,  and  if  so,  must,  I  think,  under  the^ 
LAME       principles  of  exposition  referred  to,  bo  construed  a<^ 
D0R8AT.     intended  to  be  so  applied.    If,  contrary  to  the  tenn^^ 
of  the  first  section,  the  writ  in  the  schedule  is  giFe^sa.^ 
in  addition  to  the  common  law  writ,  it  is  still  app^/l 
cable  to  cases  under  the  common  law,  where  reple- 
vin lies  for  unlawful  detention  after  lawful  takings; 
although  assuredly  not  necessary,  since  at  common 
law  such  detaining  is  deemed  an  unlawful  taking. 

I  cannot  explain,  and  I  am  happy  I  am  not  required 
to  explain,  why  the  ordinary  form  of  writ  was  omitted 
from  the  schedule, —  why  in  the  form  given  the  essen- 
tial and  traversable  portion,  the  taking,  is  left  ont; 
and  why  the  detaining,  not  traversed  in  .English  plead- 
ing, is  raised  from  an  immaterial  incident  to  the 
substance  of  the  complaint.  But  I  am  convinced  the 
change  is  an  unfortunate  one,  and  when  attention 
shall  be  more  directed  to  correct  pleading  in  this 
action,  it  is  one  that  must  lead  to  perplexity,  confu- 
sion, and  inconvenience;  and  I  cannot  but  hope  that 
the  whole  of  the  enactments  we  are  now  conrideringi 
and  the  forms  of  the  writ  and  pleadings,  may  becom© 
the  subject  of  careful  revision  in  the  legislature,  with 
a  view  to  making  clear  and  explicit  the  object  of 
the  law,  as  well  as  to  prevent  embarrassment  ftoo* 
needless  alteration  in  the  accustomed  forms. 

But  meanwhile,  although  this  altered  form  of  wri* 
may  give  occasion  to  doubt,  I  cannot  deem  it  of  enfi* 
cient  importance  to  warrant  a  construction  of  tb^ 
statute  opposed  to  that  required  by  the  ordinary  la^^ 
of  exposition,  and  leading  to  a  material  change  in  th^ 
existing  law. 

Looking,  then,  at  the  principal  enactment  under 
consideration,  we  find  it  to  stand  in  consistency 
with  the  existing  law;  trying  its  language  in  it* 
legal  and  technical  import,  in  its  ordinaiy  a^^ 
grammatical  meaning,  and  by  the  common  sens^ 
of  the  words  used,  it  still  maintains  its  hannoaj 
with  common  law  principles ;  and  testing  its  context 
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<3  associate  enactments,  and  examining  these  with      1865, 
ch  other,  and  as  a  whole,  nothing  is  found  which       i*aot 
Efcj  not  exist  in  correspondence  with  those  principles,     domat. 
The  only  remaining  argument  for  a  construction 
c^t  would  alter  the  existing  law,  is,  that  if  no  altera- 
^n  was  intended,  the  enactments  were  needless  and 
t:ile;  and  this,  indeed,  is  what  mainly  afiects  the 
Lxid  in  &yor  of  the  construction  contended  for,  and 

"would  be  cogent  were  it  the  rule  of  construction, 
s^t  the  legislature,  when  it  passes  an  Act,  must  be 
ken  to  intend  an  alteration  in  the  law;  but  the 
lie,  as  I  have  shown,  is  just  the  reverse,  and  there- 
ire  this  argument,  however  plausible  at  first  sight, 
»ught  not  to  influence  Hie  judicial  mind  of  the  Court, — 
hsA  judicial  spirit  of  which  Baron  Parke  speaks  in 
WUer  V.  SaiomonSj  7  Exch.,  547.  Besides,  the  argu- 
ment is  deprived  of  much,  if  not  all  its  apparent 
rorce,  when  applied  to  an  enactment,  first  appearing 
in  a  system  of  codification  to  which  I  have  already 
adverted. 

I  am,  therefore,  constrained  to  the  judicial  opinion 
bat  the  Act  does  not  bear  the  construction  contended 
>r  by  the  plaintiff's  counsel,  and  that,  under  its  en- 
ttnnent,  replevin  was  not  maintainable,  unless  in  a 
^e  in  which  there  had  first  been  a  taking  out  of  the 
^ssession  of  the  owner. 

^Xhis  opinion  is  opposed  to  that  I  entertained  when 
entered  upon  the  examination  of  this  case,  and  I 
^"Ve  not  reached  it  until  after  repeated  and  protracted 
^estigation,  and  the  most  earnest  consideration;  nor 
zxtil  the  conviction  was  irresistible  that  the  recog- 
t^ed^rules  of  construction  demanded  the  conclusion 
.  "have  expressed. 

Using  the  language  of  a  learned  Judge  {Pollockj  0. 
B.,  in  Walter  v.  Adcockj  7  H.  &  N.,  554),  I  do  not  say 
it  is  impossible  that  an  alteration  in  the  law  was 
ntended,  but  if  it  were,  I  think  there  would  have 
lecn— there  certainly  ought  to  have  been  —  some- 
tung  in  the  Act  to  plainly  indicate  it. 
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1865,  If  the  opinion  I  have  expressed  is  opposed  to  wixat 

LAKE  was  the  real  intention  of  the  legislature,  the  error 
DoBBAT.  may  soon  be  set  right,  and  its  consequences  a-re 
limited  and  transient.  To  maintain  even  the  re^ 
intention  of  the  legislature  by  the  sacrifice  of  the 
principles  of  exposition,  on  which  the  certainty  of 
the  administration  of  the  law  depends,  is  an  evil  that 
cannot  soon  be  set  right,  and  the  consequences  of 
what  are  neither  limited  nor  transient. 

The  construction  I  have  intimated  was  long  siace 
propounded  by  Mr.  Justice  WUkinSj  but  while  I  have 
the  satisfaction  of  knowing  that  the  judgment  I  have 
formed  is  in  accordance  with  the  opinion  of  that 
learned  Judge,  I  have  the  misfortune  to  differ  tom  * 
the  opinions  of  others  of  the  learned  Judges  on  this 
Bench. 

In  concluding  this  branch,  it  seems  pertinent  to 
notice  that  the  power  given  to  the  Court  by  chap.  134 
Itemed  Statutes  (third  series),  sec.  27,  in  any  action  for 
detention  of  chattels  to  order  specific  return,  diminishes 
the  reasons  urged  for  change,  by  answering  one  of  the 
objects  for  which  replevin  may  be  required,  without 
the  objectionable  power  of  changing  possession  before 
the  title  has  been  determined. 

Had  my  construction  of  the  Act  coincided  with  th© 
views  of  the  plaintiff's  counsel,  I  must  still  hav« 
decided  in  favor  of  a  new  trial.  I  must  have  doo© 
so  as  regards  the  vessel,  because  there  was  no  deteu- 
tion.  To  the  first  demand  made  on  him,  and  ^ 
demand  was  certainly  necessary,  the  defendant  «i^ 
to  the  plaintiff's  agent:  "There's  the  vessel;  tak^ 
"her;"  and  I  think  the  third  plea  is  8uffifientt<o 
support  the  evidence.  In  that  plea,  after  allegiB^ 
possession  of  the  vessel  under  retainer  of  the  plaiia" 
tiff,  and  of  the  fish  as  having  been  caught  on  th^ 
voyage  in  which  she  was  engaged,  the  defendant  coi^' 
eludes  that  "  he  did  not  take  the  same  from  the  plaiH' 
"tiff,  as  by  the  writ  supposed."  I  think  this  deni*^ 
may  be   applied  to   the    detention  alleged   in   tb^ 
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;  and  if  it  is  to  be  confined  to  the  possession  1865. 
•e  the  demand,  the  plaintiff  should  have  replaced  laiw 
[emand  by  way  of  new  assignment.  dobsat. 

Hxns  y.  MUoty  5  Ad.  &  E.,  142,  was  an  action  of 
ivin  for  taking.  Avowry.  Taking  for  rent.  Plea, 
ler  of  rent,  and  refusal,  and  that  defendant  after- 
Is  unjustly  detained.  Demurrer.  Lord  Denman 
. :  "It  is  said  that  the  plea  in  bar  distinguishes 
tween  the  taking  and  detention,  and  the  plaintiff 
ght  have  pleaded  that  after  the  tender,  the  de- 
idant  again  took  and  detained.  But  I  do  not  see, 
it  even  as  the  plea  stands,  the  taking  complained 
is  necessarily  confined  to  the  taking  before  the 
ider."  LUUedcde  J. :  "  The  detention  after  the 
ider  satisfies  the  declaration."  Patterson  J. :  "  The 
bhorities  cited  show  that  replevin  lies  for  detain- 
r,  and  that  is  as  for  a  new  taking." 
3  regards  the  mackerel,  I  cannot  bring  myself  to 
>ve  that  any  construction  of  the  law  would  war- 
replevin  for  property  so  situated,  the  defendant 
the  seamen  having  an  equal  interest  in  it  With 
plaintiff,  according  to  their  several  proportions. 
I  stronger  than  the  case  of  property  held  subject 
lien,  in  which  Lord  BedesdaU  said  replevin  could 
be  made  to  subserve  the  settlement  of  the  neces- 
issue,  and  in  the  case  of  Shannon  v.  Shannon^  we 
3  seen  that  it  was  held  that  the  plaintiff  in  replevin 
trictly  required  to  have  an  exclusive  right  of 
ession. 

bere  is  another  reason  why  I  think  the  plaintiff 
lot  maintain  his  verdict*  It  arises  from  the  plead- 
,  The  third  and  fifth  pleas  set  up  defences,  true 
ict^  and  correct  in  law,  namely,  a  rightful  posses- 
of  vessel  and  fish  under  the  agreem.ent  with  the 
ntiff.  This  evaded  the  plaintiff's  case,  and  it  was 
Msary  the  plaintiff  should  bring  the  matter  back 
be  point  he  intended  in  his  writ,  by  replying  that 
lawfhl  possession  of  the  defendant  had  been 
filiated  by  demand  and  refusal,  or  in  some  other 
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way,  and  that  the  action  was  brought  for  a  snbsequeirr::^ 
unlawful  detention.    Instead  of  doing  this,  the  plai^K: 
tiff,  by  not  replying,  denies  the  truth  of  the  pleas,  Bcm  d 
the  issue  thus  raised  is  against  him  in  fact  and  hrv^. 
The  only  replication  that  appears  on  the  issue  roll  is  ^tc 
the  fourth  plea,  which  is  of  much  the  same  general 
import  as  the  fifth  and  third;   and  the  replication 
does  not  allege  demand  and  refusal,  but  that  the  de- 
fendant had  dismantled  and  laid  up  the  vessel,  and 
had  converted  the  cargo  to  his  own  use.    The  effect 
is  to  make  the  misconduct  of  the  defendant  under  the 
contract  equivalent,  without  demand  and  refusal,  to 
the  unlawful  detention  set  out  in  the  writ    This  is 
going  a  great  length,  and  the  pleadings  in  this  case 
show  how  great  is  the  departure  from  Unglish  pre- 
cedents that  would  be  required  for  the  constructioD 
contended  for. 

My  opinion  is  that  the  verdict  cannot  be  upheld, 
but  should  be  set  aside,  and  a  new  trial  granted. 

I  have  thought  it  unnecessary  to  consider  the  other 
questions  suggested  by  the  defendant's  counsel  on  th^ 
argument. 

DoDD  J.*    It  is  of  importance  to  the  profesrion 
that  this  Court  should  set  at  rest  that  which  appeal 
to  be  a  vexed  question,  and  decide  how  far  the  hp^ 
lature  intended  to  extend  the  law  of  replevin  ^f 
section  171  of  chapter  134   of  the  JRmsed  ^ibit^ 
(second  series),  or  whether  the  enactment  is  anyfliu^^ 
more  than  declaratory  of  the  common  law.    A  deci"" 
sion  upon  the  point  may  not  decide  the  case  und^^ 
consideration,  but  as  it  waB  raised  at  the  argumen^^ 
and  some  doubts  were  expressed  upon  it  by  one  o* 
tny  learned  brothers,  whose  opinions  are  always  ^'^ 
titled  to  great  respect,  I  think  it  better  that  the  qu^^ 
tion  should  be  disposed  of;  and  if  apt  words  have  no^ 
been  used  by  the  legislature  in  fitiming  the  Act  ^ 
extend  its  operation  beyond  the  common  law  rem^'S^ 


•  J}Hm  J.,  not  iMTiog  bMn  present  at  tte  aisome&t,  gave  no  oplBiOB, 


XXIX.  VICTORIA.  595 

"^  decision  may  induce  farther  legislation  upon  the      1865. 
bject.  liAKB 

Since  the  argument  of  this  case  in  December  last,  domat. 
^  legislature  have  again  had  the  subject  before 
em,  and  by  the  last  revision  of  the  Statutes,  substan- 
klly  to  my  mind  the  language  used  in  the  Act  does 
'f:  differ  materially  from  that  used  in  the  previous  one. 
otion  171  of  chapter  134,  second  series,  enacts  that* 
plevin  may  be  brought  for  an  unlawful  detention, 
:]iough  the  original  taking  may  have  been  lawful, 
totion  174  of  the  last  Act  declares  that  replevin 
Bty  be  brought  for  an  unlawful  taking,  or  for  an  un- 
wful  detention,  whether  the  original  taking  may 
»ve  been  lawful  or  not.  Considering,  then,  both 
cts  in  substance  the  same,  the  legal  construction  of 
lo  would  be  applicable  to  the  other. 
It  is  very  uncommon  in  our  legislature  to  pass 
W8  declaratory  of  the  common  law,  and  at  present 
cannot  call  to  mind  a  single  case  where  it  has  been 
He.  I  admit,  if  the  language  of  the  Act  is  not 
Biciently  large  to  give  it  the  construction  contended 
'  \)j  the  SoUcUor  General  in  this  case,  that  the  forms 
pcnded  to  the  Act  cannot  be  used  for  that  purpose, 
k  ihey  can  be  used  to  assist  in  reading  the  Act  to 
>^w  the  intention  of  the  legislature  in  making  the 
^-  The  common  law,  as  it  stood  before  the  passing 
our  Act,  was  sufficiently  clear,  and  the  decisions 
the  subject  in  the  Courts  of  law  in  Great  Britain 
for  some  time  past  consistent  and  uniform — that 
say,  that  in  replevin  there  must  be  an  utilawful 
^ng  from  the  possession  of  the  party  claiming  a 
ftxt  to  the  replevin.  The  case  of  Mernde  v.  Blake^ 
Xi.  &  Eq.  R.,  169,  which  was  much  relied  upon 
'the  argument,  did  not  in  my  opinion  overrule 
o»ye  v.  ChamberSj  and  Allan  v.  Sharp^  and  some 
^^r  cases  that  occurred  about  the  same  time  in  the 
•^Hxts  at  Westminster  HaUj  as  we  were  led  to  suppose 
the  counsel  for  defendant.  They  were  all  decided 
^  the  same  principle.    In  Merniie  v.  Blake^  CoUridge  J., 
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1865.      in  giving  the  opinion  of  the  Court,  refers  to  severe 
LAMifi       cases,  showing  where  replevin  would  lie,  and  says  th^i 

DOBAAT.     from  a  review  of  the  authorities  it  might  appear  not 
settled  whether  originally  a  replevy  lay  in  case  of 
other  takings  than  by  distress ;  nor  was  it,  he  says, 
necessary  to  decide  that  question  then,  but  obserFes 
that  at  all  events  it  seemed  clear  that  replevin  was  not 
maintainable,  unless  in  a  case  in  which  there  has  beeo 
first  a  taking  out  of  the  possession  of  the  owner;  and 
he  referred  to  two  Irish  cases,  in  which  the  law  is  laid 
down  by  Lord  BedesdaUj — Ex  parte  CharnberUm,  and 
Shannon  v.  Shannon^  2  Sch.  &  Lef.  B.,  and  which)  he 
says,  are  cases  of  great  authority.      (The  learned 
Judge  here  read  the  passage  from  Matter  of  WHsm, 
Bankrupts,  cited  by  Johnston  E.  J.,  ante  p.  585.) 

In  MeUor  v.  Leather,  1  Ell.  &  Bl,  619,  it  was  held  that 
replevin  would  lie  for  goods  unlawfully  taken,  and 
that  the  remedy  was  not  confined  to  the  case  of  goods 
taken  by  way  of  distress.  Lord  Campbell^  in  giving 
the  judgment  of  the  Court  in  that  case,  said,  with 
respect  to  the  question  whether  replevin  could  be 
maintained  in  such  case,  "  We  are  of  opinion,  upon 
"  the  authority,  not  only  of  text  books,  but  of  decided 
"cases'*  (and  he  referred  to  several),  "that  replevin 
"  will  lie  when  goods  have  been  unlawfully  taken, 
"  though  not  as  a  distress.'*  In  ChUty's  ArehbS^ 
Practice  (10th  ed.),  p.  1034,  it  is  said  that  replevin  is 
a  remedy  that  may  be  adopted  by  a  party  in  all  cases 
where  chattels  are  unlawfully  taken  from  him,  except 
where  the  taking  was  in  execution  under  a  judgment 
of  a  superior  Court,  or  in  order  to  a  condemnation 
under  the  revenue  laws,  or  for  a  duty  due  to  th^ 
Crown,  and,  with  other  authorities,  he  cites  MennW^* 
Blake  in  support  of  his  position. 

With  such  authorities  as  those  I  have  referred  tOf  *" 
cannot  understand  how  it  is  that  our  Provincial  A^^ 
can  be  considered  as  merely  declaratory  of  the  co^' 
mon  law.  As  a  general  principle  it  may  be  stated  tb^ 
in  England  replevin  is  not  maintainable  for  an  unla^^ 
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detention,  where  the  original  taking  was  lawful,  1865. 
aequently  the  conclusion  inevitable  to  my  mind  is,  lake 
t  the  legislature  intended  to  extend  the  common     domat. 

remedy  of  replevin,  and  give  it  in  cases  where 
•e  was  an  unlawful  detention,  notwithstanding  the 
inal  taking  may  have  been  lawful,  and  I  think  the 
uage  used  in  the  Act  sufficient  to  carry  out  that 
ition.    The  New  York  Revised  Statutes^  vol.  2,  p. 

have  granted  the  writ  of  replevin  wherever 
Is  have  been  wrongfully  taken,  or  are  wrongfully 
ined;  and  in  MassacJmseiis  and  Maine  the  deci- 
3  of  the  Courts  in  those  States  are  that  replevin 
lie  for  goods  unlawfully  detained,  though  not 
eded  by  a  tortious  taking,  founded  upon  their  State 
slation.  See  Badger  v.  Phinneyy  15  Mass.,  359; 
5r  V.  Fates y  16  Mass.,  147 ;  Marsion  v.  Baldwiriy  17 
8.,  606 ;  Argus  v.  Hewitt^  19  Maine,  281.  In  those 
es  it  was  early  decided  that  this  remedy  (replevin) 
been  extended  by  statute  to  cases  of  unlawful 
ntion  of  chattels,  the  possession  of  which  had 
I  lawfully  obtained. 

am,  therefore,  of  opinion  that  our  Provincial  Act 
nds  the  common  law  remedy,  and  gives  to  a  party 
wrrit  of  replevin  where  there  is  an  unlawful  deten- 
,  notwithstanding  the  original  taking  may  have 
i  lawful. 

s  respects  the  pleadings  in  this  cause,  I  agree  with 
learned  Judge  in  Equity^  in  the  opinion  he  has 
delivered.  It  is  impossible  not  to  feel  how  diffi- 
it  is  for  a  judge  in  this  country  to  decide  a  case 
ided  upon  the  laws  and  customs  of  a  foreign 
itry,  and  which  are  referred  to  and  ingrafted  upon 
contract  upon  which  the  action  here  is  brought, 
88  those  laws  and  customs  are  proved.  The 
ement  in  this  case  between  the  plaintiff  and 
sdant,  and  the  crew  engaged  in  the  vessel, 
ires  that  the  owner,  skipper,  and  fishermen  are 
jctiyely  entitled  to  all  the  benefits  and  privileges, 
rabject  to  all  the  duties  and  liabilities  provided 
77 
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1865.  by  an  Act  of  the  Congress  of  the  United  States^  en- 
LAKE  titled,  "  An  Act  for  the  government  of  persons  en- 
DORBAT.  «  gaged  in  certain  fisheries."  There  was  no  evidence 
at  the  trial  offered  respecting  this  Act,  and  which 
appears  to  me  was  necessary  to  the  plaintiff's  case, 
for  otherwise  he  could  not  establish  his  right  to  take 
the  fish  caught  by  the  master  and  crew,  unless  ibe 
Act  gave  him  that  power  By  the  terms  of  the  agree- 
ment, he  and  the  master  and  crew  were  tenants  in 
common  in  the  fish  taken  during  the  voyage,  and 
there  is  no  law  in  this  country  that  will  enable  one 
tenant  in  common  to  take  property  out  of  the  posees- 
sion  of  his  co-tenant  by  writ  of  replevin.  I  am,  tlxcre- 
fore,  of  opinion  that  there  should  be  a  new  trial. 

DesBarres  J.    I  agree  with  his  lordship  the  C7^/ 
Justice,  that  replevin  will  lie  in  this  case,  under  ^^^ 
tions    171   to    175  of   chapter    134,  Baised  Stal^^ 
(second    series),  and  that   the    present    action  "^^ 
rightly  brought  by  the  plaintiff,  to  repossess  him.^^^ 
of  his  vessel ;  but  I  do  not  think  it  can  be  maintai^'^ 
for  the  mackerel  taken  out  of  the  defendant's  f>o^ 
session  under  the  writ,  the  same  not  having  b^^^ 
apportioned  between  the  plaintiff  and  the  respecti^ve 
sharesmen  therein,  of  whom  the  defendant  was  ow^^ ' 
and  the  plaintiff  never  having  been  in  the  act"*^*^ 
possession  of  such  fish  until  they  were  delivered     ^ 
him  by  the  sheriff  under  the  writ.    The  verdict  i^^** 
found  for  plaintiff,  as  well  for  the  fish  as  the  ves^^'' 
and  therefore  it  cannot,  it  appears  to  me,  be  sustain  ^^' 

WiLKiNS  J.  On  the  principal  question  raised  ^ 
this  case,  I  mean  that  which  refers  to  the  form  of  t^^ 
action,  my  judgment  is  with  the  defendant.  TTl® 
question  on  this  point  is  purely  one  of  "  constmcti.  ^^ 
"  of  a  statute."  It  must  be  conceded,  and  it  t^^ 
scarcely,  if  at  all,  contested,  that  "replevin"  is  ct^* 
applicable  to  the  facts  of  this  case  if  common  19^ 
principles  are  to  govern  the  inquiry.    The  vessel  ^ 
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tiestion,  (and  in  my  view  of  the  case  it  is  sufficient  1865. 
^r  me  to  consider  her. alone,  as  the  subject  of  the  i^^"* 
peration  of  the  writ)  was  not  taken  from  the  plain-  i>0BaAT, 
ff,  originally,  m  invitum,  tortiously,  by  force  or  by 
■and.  On  the  contrary,  the  defendant  obtained  that 
Dssession  of  her,  in  which  she  was  found  by  the 
lerifEy  under  a  contract  between  him  and  others  with 
le  plaintiff  who  was  her  owner. 
If  replevin  can  be  supported  in  this  case,  it  must  be 
y  virtue  of  the  provisions  contained  in  sections  171 
)  175,  inclusive,  of  chap.  134  of  the  second  series  of 
16  Revised  Statutes.  The  learned  counsel  for  the  plain- 
ff  contended  "  that,  viewing  these  as  a  whole,  an 
intention  is  manifested  by  the  legislature  to  change 
the  common  law  principles  of  replevin,  and  make 
the  writ  remedial  in  all  cases  where  the  possession 
of  personal  property,  obtained  in  any  manner  by 
the  defendant  from  the  plaintiff,  is  unjustly  detained 
from  the  owner  of  it"  He  argued  that  the  words 
f  section  171,  "  Replevin  may  be  brought  for  an  un- 
lawful detention,  although  the  original  taking  may 
have  been  lavrful,"  must  be  construed  as  indicative 
f  that  intention ;  that  "  the  original  taking,"  men- 
oned  in  the  section,  does  not  necessarily  mean  an 
riginal  taking  in  invitum^  but  includes  "  a  mere  volun- 
tary receiving  of  the  possession  of  a  chattel,  as  a 
subject  of  tradition  or  delivery."  It  was  contended 
lat  such  interpretation  is  consistent  with  the  words, 
nd  that  it  derives  confirmation  from  the  prescribed 
)rm  of  writ,  in  which  there  is  no  reference  to  a 
kking,  as  there  is  in  the  English  precedents.  Before 
roceeding  to  consider  whether  this  asserted  intention 
.  thus  apparent,  I  will  lay  a  foundation  for  my  course 
F  reasoning  which  conduces  to  an  opposite  con- 
[oaion,  by  referring  to  certain  common  law  prin- 
.ples,  and  rules  of  statutable  construction.  First, 
len,  the  common  law  rule  relative  to  the  action 
ader  review,  as  settled  by  the  Court  in  Menme  v. 
SbJle,  is  thus,  on  the  authority  of  that  case,  stated  by 
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1865.      Selyyn  in  his  Nisi  Prius  (1200).    "  It  is  clear,"  he  says, 
LANB       <<  that  repleyin  is  not  maintainable,  unless  in  a  case 
D0E8AT,      "  where  there  has  been  first  a  taking  out  of  the  pos- 
"  session  of  the  owner."    In  the  case  thus  relied  on 
by  him,  let  it  be  borne  in  mind,  the  taking  is  defined 
to  be  "  a  taking  in  invUum,  by  force,  or  fraud."   That 
case,  also,  expressly  decides,  adopting  the  language  of 
Lord  EedesdaUj  "  that  if  A  be  in  possession"  (meaning, 
of  course,  merely  in  possession  without  qualifying 
circumstances)  "  of  the  goods  in  which  B  claima  pro- 
"  perty,  replevin  is  not  the  writ  to  try  this  right"  It 
is  established,  also,  that  a  mere  wrongful  and  illegal 
withholding  of  chattels  from  him,  who  has  an  unques- 
tionable right  to  the  possession  of  them,  will  not 
support  that  action.     Secondly,  it  is  a  canon  of  statnt- 
able  interpretation,  "that  where  words  in  a  statute 
"  are  equivocal,  and  may  be  merely  deelaratory  of  the 
"  common  law,  or  may  be  intended  to  innovate  upon 
"  it,  the  former    interpretation    must  be    adoptei" 
Smithy  in  his  Commentaries^  says :    "  As  a  rule  of  ex- 
"  position,  statutes  are  to  be  construed  in  reference  to 
"  the  principles  of  the  common  law.     For  it  is  not 
"  to  be  presumed  that  the  legislature  intended  to  mak® 
*'  any  innovation  upon  common  law  further  than  the 
"case  absolutely  required."     "The  law  rather,"  b^ 
adds,  "infers  that  the  Act  was  not  intended  to  make 
"  any  alteration  other  than  what  is  specified,  andbe- 
"  side  what  has  been  plainly  pronounced."    Again,  and 
for  this  he  cites  the  high  authority  of  DwarriSj  "  When 
"  a  statute  alters  the  common  law,  it  shall  not  b^ 
"  strained  beyond  the  words,  except  in  cases  of  public 
"  utility,  when  the  ends  appear  to  be  larger  than  th« 
"  enacting  words." 

It  is  argued,  "  that  to  apply  replevin  to  all  cases  of 
"  wrongful  detention  of  goods,  and  to  make  it,  fw 
"  instance,  cover  the  case  of  a  master  wrongfully  and 
"  illegally  withholding  a  vessel  (of  which  he  has  been 
"  placed  in  charge)  from  its  owner,  would  be  very 
"convenient  in  practice."    But  the  obvious  ansW^' 
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I 

I  common  law  does  not  make  the  remedy  so  1865. 
able,  and  if  the  legislature  has  not  clearly  i^ 
1  that  law,  it  is  matter  of  mere  speculation,  doiwat. 
which  a  Court  of  justice  is  precluded  from 
ag,  whether  such  alteration  would  be  bene- 
to  the  public,  or  otherwise/'  If  the  want  of 
alteration  be  an  inconvenience,  it  is  an  incon- 
3  to  which  the  people  of  England  are  subject 
hour.  {Mennie  v.  Blake),  Thirdly,  "Lan- 
,  however  suggestive  of  legislative  intention, 
in  debate,  even  in  legislative  halls,  on  the 
t  of  a  bill,  which  afterwards  becomes  a  law, 
b  be  referred  to  in  Court  in  aid  of  the  construe- 
'  that  law. ' '  {Regim  v.  WhUiaker,  2  C.  &  K.,  640.) 
fy  "  The  intention  of  the  legislature,  however 
)le,  can  only  be  gathered  from  words  used  that 
nsistent  with  it."  In  JRegina  v.  Si.  Leonard' s^ 
;  Ell.,  N.S.,  343,  Lord  Campbell  says :  "  But  what- 
he  intention  of  the  legislature  was,  we  must 
of  it  from  the  words  employed."  In  Wood- 
WaiiSy  2  Ell.  &  BL,  458,  Erie  J.  says :  "  I  take 
e  clear  that,  in  construing  a  statute,  we  must 
fleet  to  all  the  words,  unless  that  leads  to 
jst  absurdity  or  inconvenience."  In  Abley  v. 
C.  B.,  391,  Jervis  C.  J.  says:  "We  assume 
notions  of  legislators,  when  we  depart  from 
)vious  meaning  of  the  precise  words  used 
r  because  we  see,  or  fancy  we  see,  an  absur- 
r  manifest  injustice,  from  adhering  to  the 
meaning."  If  I,  in  the  discharge  of  my  pre- 
ty  of  simply  construing  this  statute,  were  to 
is  mental  process,  viz. :  first,  assume  that  the 
on  on  the  common  law,  which  has  been  Con- 
or, would  be  beneficial ;  and,  secondly,  strive 
the  language  used  efifect  that  object,  I  should 
Eiccordance  with  the  sentiment  of  the  learned 
\sfke  just  referred  to,  convicted  of  usurping 
8  that  do  not  belong  to  me,  and  of  perverting 
at  I  am  bound  to  exercise.    It  may  be  that. 
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1865.      as  has  been  intimated,  the  legislature  intended     -- 
I'ANE       modify  the  common   law;   bat  we  must  see  cl^iaj^ 
D0R8AT.     evidence  of  such  intention  in  the  language  used.     7/ 
may  be  urged,  "  that  it  is  not  probable  that  the  legis- 
"  lature  merely  intended  to  declare  a  common  law 
"  rule  ;  *'  still,  it  is  not  unusual  for  the  legislature  to 
do  this,  and  if  the  language,  in  its  obvious  import, 
conveys  a  mere  declaration  of  that  rule,  it  must  be  w 
construed.     And  why?     Because,  though  we  may 
conjecture,  we  cannot,  in  such  a  case,  know  thatihey 
intended  anything  else.     Evans  v.  Elliott^  5  Ad,  4  ED., 
142,  was  an  action  for  taking  and  impounding,  and  a 
tender,  after  the  taking  and  before  the  impounding, 
was  pleaded  and  demurred  to,  because  the  lawtulness 
of  the  original  taking  was  not  disputed  by  the  plea. 
Lord  Dmman  held  the  plea  good,  and  said,  "  Every 
"  unlawful  detention  is  a  new  taking."    That  case 
decided,  as  clearly  as  if  the  Court  had  used  the  very 
terms  of  section  171  (though  the  decision  involved 
the  recognition  of  an  ancient  principle  of  the  action), 
"  that  replevin  will  lie  for  an  unlawful  detention, 
"  although  the  original  taking  was  lawful."    It  by  no 
means  professed  to  decide  (and  if  it  had  so  decided, 
the  decision  would  have  been  overruled  by  Mam  v- 
Blake) y  that  replevin  would  lie  for  an  unlawful  deten- 
tion of  a  chattel,  irrespective  of  a  mode  by  which  the 
defendant  became  possessed  of  it.    It  decided  that 
the  action  could  be  sustained  for  the  detention,  aftci' 
the  tender  of  the  rent  due,  because  the  detention 
was  then  unlawful,  admitting,  nevertheless,  that  <b^ 
original  taking  of  the  chattel  by  the  defendant  under 
distress  warrant  for  the  rent  when  due,  was  lawful* 
Such,    undeniably,  may  hav6    been    "the    originft^ 
"  taking  "  meatt  ill  section  171.    Thus,  then,  it  i^ 
demonstrable,  that  the  \vords  in  question  may  mean 
the  mere  declaration  of  a  common  law  principle. 

In  my  opinion,  the  words  in  question,  namel/j 
"  the  original  taking,**  plainly  import  a  taking  * 
invilum.    No  other  meaning  would,  I  am  persuaded, 
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jht  of,  save  for  the  purpose  of  supporting  an      1865. 
it  at  the  bar.    The  words,  and  all  the  words       laot 
)n  171,  are  completely  satisfied  by  the  follow-     domat. 
I,  which  may  (for  any  thing  we  can  predicate 
ontrary)  have  been  in  the  legislative  mind, 

"  A^s  horse  is  taken  by  distress  warrant  for 
ue,  all  the  proceedings  being  regular."  Here 
)riginal  taking,"  in  inmium^  and  yet  "a  lawful 
;."  "Before  the  statutable  day  of  sale,  A 
'8  the  rent  and  all  costs,  and  yet  the  constable 
8  the  horse."  The  detention  is  "  an  unlawful 
ion,"  and  replevin  lies,  both  at  common  law 
y  virtue  of  section  171."    I  am  arguing  now 

reference  to  the  form  in  Appendix  A.  Pre- 
[  shall  show  how  utterly  inconclusive  the 
nt  that  has  been  based  on  that  form  is. 
ing,  as  of  course  I  admit,  that  in  many  con- 
\  in  our  language,  "  take "  imports  mere 
n  of  a  thing,  irrespective  of  force  or  fraud 
obtain  possession  of  it;  I  ask,  if,  nevertheless, 
lot  a  technical  meaning  in  the  connection  in 
the  participle  of  that  verb  is  used  in  this 
?  When  in  the  plea,  "  ncm  cepitj'  older  than 
e  of  FUz  Serbertj  the  defendant,  in  replevin, 
of  answer  to  the  old  count  for  property  taken 
•ess,  which  was  taken  from  him  by  force,  says 
I  not  take,"  he  incontrovertibly  says  in  effect, 
d  not  forcibly  take."  When  in  trespass  it  is 
,  "that  the  defendant  'took'  and  carried  away 
aintiff 's  goods,"  a  forcible  taking  and  in  invitum 
ce  suggested.  The  language  in  an  indictment 
jeny,  and  in  that  for  robbery  is,  "did  steal, 
and  carry  away;"  whilst,  in  contrast  with 
the  language  in  an  indictment  for  receiving 
^oods  is,  "did  receive  and  have."  In  larceny 
idfi  of  taking  are  recognized,  namely,  a  taking 
al  force,  and  a  taking  where  the  goods  have 
btained  from  the  owner  by  fi^ud,  and  in 
ice  of  a  previous  intent  to  steal  them.    See 
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1865.      Rex.  v.  Stock.,  1  R.  &  M.,  C.  C.  R.,  87.    These  are  tie 
i^       two  kinds  of  taking,  one  or  the  other  of  which  is 
D0B8AT.     essential  to  constitute  a  legal  right  to  replevin  in  the 
party  who  has  been  the  subject  of  such  taking,  unlew 
the  legislature  has  declared  in  language,  the  force 
of  which  cannot  be  resisted,  that  taking  of  another 
kind  will  suffice.    When  Selwyn  wrote  in  the  passage 
which  I  have  above  quoted  from  his  work,  "  replevin 
<<  is  not  maintainable  unless  in  a  case  in  which  there 
'^  has  been  first  ^  a  taking '  out  of  the  possession  of 
"  the  owner,"  he  did  not  consider  it  necessary  to  add, 
as  a  qualification  of  the  word,  "tortiously"  or  "» 
"mmfwm,"  though  it  is  certain  he  meant  a  taking  so 
qualified.     He  felt  that  a  natural,  and  not  a  non- 
natural  construction  would  be  put  on  the  simple 
language  that  he  used;   and  he  knew  that  lawyers 
would,  of  course,  understand  the  word  "taking"  in 
its  received,  technical  sense. 

Why,  then,  are  we   to   distort  the  word  into  a 
non-natural  or  untechnical  sense?    Can  we  do  bo 
consistently  with  our  legitimate  functions  ?    It  is  not 
possible  to  construe  the   clause  as  it  is  interpreted 
by  those  who  oppose  my  view  of  its  meaning,  with- 
out doing  violence  to  grammatical  rules  and  to  the 
plain  force  of  language.    The  words  are  not,  "  repte- 
"vin  may  be  brought  for  an  unlawful  detentioi^i 
"  where  there  has  been  an   original   taking,"  bttt^ 
"  replevin  may  be  brought  for  an  unlawful  detention ' 
^^ although'' — (an   emphatic  and  significant  word) 
'*  although  the  original  taking  may  have  been  lawftd. 
Now,  the  efiect  of  this  is,  if  there  be  any  force  it^ 
words,  to  raise,  in  every  case  of  an  action  of  replevi 
brought  under  this  clause,  a  necessity  for  a  prelinu- 
nary  inquiry,  '*  whether  the  original  taking  was  law- 
"  ful  or  not  ? "    And  if  the  case  be  one  in  which  such 
an  enquiry  cannot  arise,  it  follows  that  the  case  was 
not  in  the  mind  of  the  legislature.    Let  as  apply  this 
test.    If,  as  I  suppose,  the  words  merely  declare  a 
common  law  rule,  they  are,  and  ev^ry  one  of  &em  is. 
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it  intelligible  and  apposite.  In  every  conceivable  1865. 
5  of  replevin  at  common  law,  whether  brought  i-^^^ 
a  distress  strictly,  as  in  cases  of  poor  rates,  or  for  dobsat. 
tjOr  damage  feasant,  with  which  the  reports  abound, 
:ov  a  mere  coercive  taking,  as  in  George  v.  Chambers^ 
M.  &  W.,  149,  and  Allen  v.  Slmrp,  2  Exch.,  352, 
preliminary  question  did  arise,  and  it  was  this : 
/"as  the  authority  under  which  the  chattel  was 
iken  real  or  pretended?'*  In  most  striking  and 
lificant  contrast  with  this,  in  the  case  before  us, 
.  every  case  where  the  taking  is  under  a  contract, 
such  question  can  possibly  arise.  Such  cases, 
refore,  are  not  within  the  statute.  Judges  in  con- 
ling  a  statute  are  bound,  if  possible,  to  give  eft'ect 
Bvery  word ;  but  effect  is  not  given  to  the  words, 
Ithough  '*  and  "  may "  in  this  sentence,  on  the 
struction  contended  for  by  the  plaintiff.  Let  us, 
7,  consider  what  language  would  probably  have 
n  adopted,  if  the  legislature  really  intended  to 
dify  the  common  law  rule,  and  extend  the  remedy 
replevin.  Let  us  see  how  this  has  been  done, 
ere  unmistakably  designed.  Morris^  in  his  Trea- 
f  (p.  37),  expresses  the  American  doctrine  in  lan- 
ige  which,  if  it  had  been  used  by  our  legislature, 
lid  have  excluded  argument.  He  says :  "Replevin 
98  for  all  goods  and  chattels  unlawfully  taken,  or 
stained,  and  may  be  brought  whenever  one  person 
aims  personal  property  in  the  possession  of  ano- 
er ;  and  this,  whether  the  claimant  has  ever  had 
issession  or  not,  and  whether  his  property  in  the 
ods  be  absolute  or  special,  provided  he  has  the 
fht  to  the  possession."  Had  the  language  of  our 
ate  been,  "  Replevin  may  be  brought  for  an  un- 
prful  detention,  irrespectively  of  the  manner  in 
lich  possession  of  the  goods  may  have  been 
quired  by  the  defendant,"  there  could,  of  course, 
)  been  no  contention  about  the  meaning  of  the 
3b. 

I  tbis  connection  an  argument  ex  absurdo,  and  a 
78 
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1865.      conclusivo  one,  as  I  conceive,  is  suggested  against  ^^ 
Lane       assorted  intention  of  the    legislatare    to  change   th 

DOK8AT.      common  law  doctrine  of  replevin.     It  is  conceded  hj 
those  who  oppose  my  view  of  the  question,  that  \ti3. 
only  changed  in  cases  where  there  has  been  a  iaiij^^ 
in  some  sense,  of  the  chattel.     Thus,  then,  it  is  clear, 
that  a  very  large  and  most  important  class  of  cases,, 
which  practically  demanded,  at  the   hands  of  the 
legislature,  a  remedy  by  replevin,  are  left,  as  at  com- 
mon law,  without  that  remedy.     Could  the  legisla- 
ture, on  a  rational  hypothesis,  have  contemplated  ft 
change,  and  stopped  short  where  they  did,  instead  of 
enacting  in  its  fullest  extent  the  Massachyi^ldz^ 
trine  ?    Let  a  practical  case  illustrate  this :  A  has- 
been  divested — he  knows  not  how — of  the  possesaioit 
of  an  article  of  great  real,  or  imaginary  value,— of  a 
value,  it  may  be,  which  no  sum  that  a  juiy  woalt 
give  could,  in  his  estimation,  measure  ;  it  may  be  a- 
rare  gem,  or  a  diamond  ring,  associated  with  the- 
memory  of  a  departed  friend, — ^it  may  be  an  animal 
of  peculiar  qualities,   making    it  of    real  iiitrinB<> 
worth.    This,  capable  of  being  clearly  identified  a» 
the  property  of  -4,  is  found  in  the  hands  of  JB,  who 
refuses  to  give  it  up,  denying  A's  title,  and  assertiDg^ 
it  may  be  truly,  that  he  picked  up  the  gem  in  th® 
street,  or  that  the  animal  strayed  into  his  premise** 
A  reasonably  apprehends  that,  before  the  time  wb«^ 
he  can  obtain  a  judgment  against  5,  establishing  b^ 
right  to  tUiS  article,  it  will  be  abstracted  and  plac^^ 
beyond  his  reach  forever.    In  such  cases,  -4,  tt  ra»»" 
ccsso^  canngit  adopt  replevin,  because  unprepared   *^ 
prove  an  "  origii?al  taking  "  by  JB. 

Now,  I  ask,  if  it  is  possible,  without  imputing  ^^ 
surdity  .to  the  legislature,  to  conclude  that  they  co^' 
.templated  making  the  Remedy  by  replevin  mox* 
effective  than  it  is  by  common  law,  and  did  not  miJ^^ 
it  extend  to  the  class  of  cases  which  I  have  supposed;'^ 
a  class  of  cases  in  which  B  wrongfully  withholds  frt^ 
A  the  possession  pf  9,  chattel,  to  w)iich  A  is  entifl^^' 
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I  ask,  whether  it  is  not  much  more  reasonable  to      1865. 
ticlude, — adverting  to  the  only  qualification  which        lane 
ey  have  assigned,  namely,  "  a  taking,"  that  they      domay. 
exely  intended  to  declare  to  minds  ignorant  of  a 
mmon  law  principle,  as  recognized  by  a  particular 
cision,  what  that  common  law  principle  was? 
Again,  the  question  is  suggested,  why  did  the  legis- 
mre  make  "a  taking"  at  all  a  necessary  ingredient 
their  supposed  extended  remedy  by  replevin  ?    We 
iderstand  why  "a  taking"  ininvitum  was  a  necessary 
adition  of  the  action  at  common  law,  namely,  be- 
ase  the  ancient  form  of  the  writ  necessarily  supposed 
B  chattel,  under  the  writ,  to  be  re-delivered,  restored, 

pledges,  by  the  officer  of  the  law  to  the  plaintiiF 

>m  whom  the  possession  had  been  taken  originally 

force  or  fraud.     I  am,  however,  utterly  at  a  loss 

conceive  the  rationale  of  a  legislative  rule,  which 
tkes  it  a  condition  of  using  the  writ  of  replevin 
it  the  defendant  had  once  received  from  the  plain- 
^  possession  of  the  chattel  in  question !  In  fact, 
A  a  sole  condition  is  simply  absurd. 
rhe  legislature  of  Massachusetts y  in'  which  State  it 
5  always  been  held  (see  Morris^  39),  that,  at  common 
^3  replevin  was  the  proper  remedy  for  goods  de- 
cked, without  reference  to  the  mode  by  which  the 
ssession  of  the  defendant  had  been  obtained,  has 
tdnctly  confirmed  that  doctrine. 
^ew  Yorky  which,  in  opposition  to  Massachusetts, 
g  held  the  English  doctrine,  at  length,  in  1846,  in 

elaborate  statute  (Title  XII.,  p.  612,  2  S.  R.  S.), 
ich  statute  contains  seventy-six  sections,  declared 
ction  1),  "Whenever  any  goods  or  chattels  shall 
mve  been  wrongfully  distrained,  or  otherwise 
Wrongfully  taken,  or  shall  be  wrongfully  detained. 
Hi  action  of  replevin  may  be  brought  for  the  reco- 
very thereof,  &c."  In  section  7,  carrying  out  the 
Btinction,  a  form  of  writ  is  given  in  the  alternative, 
«.,  in  the  ^^cepif'  and  in  the  ^^detinet;''  thus:  — 
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1865.      "  Whereas,  A  B  complains  that  C  D  has  taken,  an 
LANE       "does  unjustly  detain "  [or,  "does  unjustly  detain^. 
DOBSAT.     as  the  case  may  be],  "one  horse,"  &c. ;  "thereto 

"we  command  you,"  &c.     Section  36  is  so  expli(-^j 
as  to  prevent  possibility  of  misconception.    It  rn-^^ 
thus  :  "  Where  the  original  taking  of  the  goods  is  v^q^ 
"  complained  of,  but  the  action  is  founded  on  the 
"  wrongful  detention  of  such  goods,  the  declarati(?2? 
"  shall  be  conformed  to  the  writ,  and  shall  allege  with 
"  requisite  certainty  of  time,  place,  and  value,  that 
"  the  defendant  received'* — (mark  this) — "the property 
"  described  in  the  writ  from  the  plaintiff,  or  from 
"  some  other  person  "  (naming  him),  "to  be  delivered 
"  to  the  plaintiff  when  thereunto  requested,  and  that 
"  the  defendant,  although  requested,  has  not  delivered 
"the  same  to  the  plaintiff,  but  refuses' so  to  do,  and 
"detains,  &c.     And   when   the    action    is   founded 
"  upon    the  wrongful  taking   and  detention  of  the 
"  property,  but  such  property,  for  any  reason,  shall 
"  not  have  been  replevied  and  delivered  to  the  plain- 
"tiff,  the    declaration    shall  not    only  allege  snch 
"  wrongful    taking,  but    shall  also   allege  that  the 
"  defendant  continues  to  detain  such  property." 

In   Massachusetts   the    principles   and    practice  i*^ 
replevin  are  still  regulated  by  the  first  decisions  o^ 
their  Courts  (which  opposed  the  EngUsh  rules  4^*^ 
New  York  had  adopted),  and  by  their  statutable  pr^^' 
visions.      New    York   has    since    made   fundament^'* 
changes  by  its  Code  of  Procedure. 

In  replevin  for  cattle  distrained  damage  feasant,  5  "^ 
is  imperative  on  the  plaintiff,  in  his  declaration!^ 
replevin,   "  to  state  accurately  the  place  where  tb^ 
"cattle  were  taken."     That  allegation  has  always 
been  held  to  be,  and  still  is,  in  England  and  in  thi^ 
Province,   material  and  traversable.      In   TToto*  ^' 
Kersop  et  alj  2  Wilson,  354,  Wilmot  C.  J.  says :  "A-^ 
"  this  day  it  is  very  clear  that  the  vill  and  place  wher^ 
"  the  cattle  were  taken  "  (damage  feasant),"  must  b^ 
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*  laid  m  the  declaration ;  and  if  there  is  no  placd,  the  1865. 

*  defendant  may  demur."    With  this  accords  Bully-  i-akb 
horpe  V.   Turner^  Willes,  476.      Such  is  the  law  of  doiwat. 
England  at  this  hour.    (See  Roscoe  by  Smirke,  p.  454, 

6th  edition.) 

In  the  United  States,  Morris  (p.  74),  states  the  rule 
thus:  "K  the  goods  were  taken  as  a  distress,  the 
"  place  in  that  case  being  material  and  traversable, 
''  and  a  new  assignment  not  being  allowed  in  replevin, 
"  (1  Samid.y  347),  the  plaintiff'  must  state  the  place  of 
'*  taking  within  the  town  or  county,  accurately  in  the 
'*  declaration.  If  taken  in  a  dwelling  house  in  a 
•*  city,  the  street  and  number  of  the  house  should  be 

*  stated."  This  rule  of  law — of  the  common  law — 
colonists  brought  with  them  to  Nova  Scotia,  and  it  is 
there  the  rmle  still,  A  necessity  for  this  accuracy 
flows  fix)m  the  reason  of  the  thing,  for  Selwyn  says 
(Nisi  FriuSy  1212) :  "  The  defendant  may  state  in  his 
"  avowry  that  the  Iocils  in  quo  was  his  soil  and  freehold, 
''and  that  he  took  the  plaintiff's  cattle  because  they 
'  were  doing  damage  there ;  and  this  is  the  usual 
•form."  That  our  legislature,  in  passing  chapter 
S4,  did  not  altogether  lose  sight  of  the  peculiar  prin- 
X>l€8  of  the  common  law  which  mark  cases  of  reple- 

for  goods  taken  for  "  rent  in  arrear,"  and  "  damage 
feasant,"  as  distinguishing  them  from  other  cases 
g.y  those  of  George  v.  Chambers,  and  AUen  v.  Sharp) 

lear,  for  section  172,  which  requires  a  preliminary 
Sdavit  in  general,  excepts  the  two  particular  cases 

replevin  to  which  I  have  just  referred;  again, 
cation  174  provides  that  defendant  may  retain  pos- 
i^sion  in  all  cases,  on  giving  security,  except  those 
^%>  particular  cases. 

IKaving  then,  as  I  think,  shown  that  the  words  of 
^^  section,  regarded  per  se,  will  not  bear  the  con- 
>^llction  which  the  plaintiff" 's  counsel  seeks  to  put 
^on  them,  I  proceed  to  consider  them  in  connection 
I'th  the  form  of  the  writ  of  replevin  which  is  pre- 
^bed  in  Appendix  A.,  No.  2,  and  by  means  of  which 
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1865.      the  legislature,  in  section  one  of  chaptet*  134,  tet^z^^qoires 
i-Ai«       the  action  of  replevin  to  he  commenced.     It  mir^— aist  be 
D0B8AT.     borne  in  mind,  that  that  is  all  that  is  reqnired-^Bl,  and 
that,  according  to  the  prudent  provisions  of  sec— ^.  4,  a 
special  declaration  may  be  prepared  where  nece^^saarj. 
But  for  this,  as  I  have  already  shown,  very  se      -no  as 
inconveniences  would  practically  result  from  a  n       eces- 
sity  imposed  of  adhering  in  all  cases  in  the  dec^^lara- 
tion  in  replevin  to  the  mere  language  of  the         >vrit. 
In  that  case,  for  instance,  a  practical  wrong  woul     -^  be 
done  to  a  defendant,  against  whose  goods  a  repL-  evin 
was  sued  out,  where  those  goods  had  been  distrf^fc-^incd 
for  rent  in  arrear,  or  for  damage  feasant,  seeing       tbat 
he  would  not,  as  the  common  law  requires,  be        ap- 
prized with    particularity  of   the    place  where        the 
distress  was  taken.     The  formula  prefixed  runs  tfc^QS  •' 
"We  command  you  forthwith,  upon  security  b-^^og 
"  given  according  to  law,  to  cause  to  be  replevies  ^  to 
"  tI  JS  his  cattle  (or  goods),  namely,  which  C  D      ^^' 
"justly  detains  as  is  said;  and  that  you  summon^     the 
"  said  C  D  to  appear,  &c.,  at  the  suit  of  the  said  A-  ^j 
"  who  says  that  the  said  C-D  is  unjustly  detaining    'the 
"  said  cattle  (or  goods)." 

This  differs  from  the  English  precedents,  in  thi^"^  ^t 
omits  the  word  *'  took  '*  which  they  contain,  and  i  t:^  ^^ 
contended  for  the  plaintiff  that  this  shows  an  infc^^* 
tion  to  institute  the  fundamental  change  assertedL    ^° 
the  principles  of  replevin  at  common  law.     If  it  i^^^ 
so,  a  great  change  is  thus  effected  by  a  very  inartific^^^^ 
agency  of  means.    The  general  mode  of  accompli  ^^' 
ing  such  an  end  is  by  explicit  language  in  the  hody^  ^ 
a  statute.     The  argument,  if  it  prove  anything,  pro^^^** 
too  much.    If  it  can  be  argued  successfully  that  C^^ 
studied  omission  of  the  word  "  took  "  shows  that  t:^  ^^ 
legislature  intended  the  foundation  of  replevin  to        "^ 
"  a  detention,'*  it  can  be  argued,  with  equal  for^^^' 
that  the  omission  of  the  word  "took"  shows  th^^** 

• 

the  legislature  intended  that  the  action  of  replev^--^ 
.  should  not  rest  on  "  a  taking,"  and  thus  a  class,  ar^" 
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le  more  important  class,  of  cases  that  demand  the      1865. 
cigency  of  such  a  writ  would  be  excluded  from  its       i*^»» 
peration.     New  York  and  Massachusetts  both  saw  this,,      DoRaAT. 
ad  guarded  against  the  absurd  consequence,  the  first 
y  a  general  form  of  writ  in  "the  cepW  and  "the 
detinet;''  the  second  by  separate  writs  in  "the  cepit,'' 
ad  in  "the  detinety    But  "this  contention"  for  its 
ecessary  support  demands,  "that  a  precedent  thus 
framed  was  adopted  for  the  first  time  in  the  Pro- 
vince, when  this  statute  was  passed." 
The  fact,  however,  is  otherwise.     Such  a  form  was 
itroduced  into  our  statute»book,  at  a  time  and  under 
rcumstances  that  precluded  all  idea  of  an  innovation 
pon  the  common  law  in  relation  to  replevin.     Our 
jgislature,  as  far  back  as  1784,  when  legislating  on 
le  subject  of  "  damage  feasant,"   and  in  order  to 
rovido  a  remedy  by  replevin  in  cases  of  trespasses 
Y  cattle,  where  the  damage  was  under  three  pounds, 
rovided  that  the  Justices  of  the  Peace  should  grant 
replevin  in  the  form  following :  "You  are  hereby 

commanded  to  replevy  to  A  B  his  ,  which 

C  C  unjustly,  as  is  alleged,  detains  under  pretence 
of  having  committed  a  trespass  not  exceeding  the 
sum  of  three  pounds ;  and  also  to  summon  the  said 

C  C  to  be  before  me  the day  of ,  at 

o'clock,  there  to  answer  such  things  as  shall 

be  objected  against  him."  The  specially  expressed 
ise  for  which  this  last  mentioned  precedent  was 
•amed,  necessarily  supposed  and  included  a  taking 
y  force,  in  invitum^  as  an  element  of  it.  When,  there- 
ire,  the  word  "took,"  which  was  found  by  the 
amers  of  the  Act  of  1784,  in  English  books  of  prac- 
cal  forms,  was  omitted  in  the  formula  thus  pre- 
jribed,  it  must  have  been  on  the  common  law  prin- 
pie  that  was  then  as  recognised  and  notorious  as 
aw,  viz.,  "that  in  replevin  every  detention  was  a 
new  taking ; "  and  it  was,  therefore,  thought  that 
le  allegation  *'took  "  was  in  effect  as  truly  made  in 
le  precedent  as  if  it  had  been  expressed.    That  we 
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1865.  must  so  construe  the  language  of  our  form  in  Appen- 
LAKB  dix  A,  I  have  no  doubt,  and  to  it,  so  construed,  I  can 
D0B8AT.  perceive  no  objection.  If  so  construed,  the  argument 
from  the  omitted  word  falls  to  the  ground.  Whether 
this  form  was  taken  from  the  old  statute,  or  from  one 
of  the  two  forms  given  in  the  New  York  statute,  I 
know  not;  but  I  cannot  forbear  remarking  that,  in 
any  view  of  the  argument  founded  on  the  omission  of 
the  word  "took,'*  it  strikes  my  mind  as  so  inconclu- 
sive, that  a  Court  of  justice  cannot  act  upon  it,  in 
construing  a  statute  that  affects  the  rights  of  suitors. 

The  words  in  the  form,  "unjustly  detains,"  and 
"  is  unjustly  detaining,"  must  be  construed  as  invol- 
ving an  allegation  that  defendant  took.  On  what 
principle,  indeed,  can  damages  be  awarded  in  respect 
of  a  taking,  if  a  taking  be  not  held  to  be  alleged 
as  a  ground  for  awarding  them  ?  Suppose  replevin 
brought  for  a  distress  taken  for  rent  in  arrear.  De- 
fendant avows  the  taking  for  rent  in  arrear,  which 
is  answered  by  showing  "  that  none  was  in  arrear." 
Is  plaintiff  to  get  no  damage  for  the  taking,  becaus 
his  complaint  is  in  form  for  a  mere  detention  ? 
he  can  get  none,  he  has  sustained  a  wrong  for  whic^j^ 
the  legislature  has  provided  no  remedy.  If  he  gate 
it  (under  sec.  176)  then  a  taking  must  be  held  to  have 
been  substantially  and  impliedly  alleged  in  tie 
phrase  "  unjustly  detains  "  occurring  in  his  writ 

Morris  says  (p.  87) :  "  Though  non  cepit  denies  the 
"  taking  only,  the  unlawful  detention  may  also  be 
"  inquired  into  under  it."  How  is  this  to  be  unde^ 
stood,  except  on  the  principle  that  a  taking  is  im- 
pliedly included  in  the  allegation  of  a  detention?  I 
have  carefully  examined  the  prescribed  forms  of 
bonds,  but  their  language  does  not  furnish,  nor, 
indeed,  was  it  contended  that  it  does  furnish,  anj 
inference  that  elucidates  the  question  before  us.  & 
England^  looking  to  the  principles  decided  in  G&^f^ 
V.  Chambers^  Aller)  v.  Sharp,  and  Merniie  v.  Blake,  it  w 
not  going  too  far  to  say,  that  replevin  is  now  limited 
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cases  of  goods  distrained,  strictly  speaking,  and  to      1865# 
of  goods  forcibly  taken,  in  invitum^  under  a       lamb 
pirctended,  but  jion-existing  authority  in  law.  dobsat, 

rrhus,  then,  stands  the  argument:    The  words  in 
q^uestion  may  be  merely  declaratory  of  the  common 
X^y^y  or  they  may  have  been  used  to  change  it.    Those 
who  maintain,  as  I  do,  the  first  part  of  the  alternative, 
estoblish,  on  the  clearest  principles  of  statutable  con- 
stimction,  their  contention  by  showing  a  doubt  as  to 
the  legislative  intention.      They,  however,  who  hold 
tho  second  part  of  it,  must  show  on  the  face  of  the 
statute  some  evidence  of  an  intention  of  the  legisla- 
tu.i»^  in  accordance  with  their  view  of  the  meaning. 
-*^    my  humble  judgment,  nothing  has  been   urged 
^^liich  has  the  least  tendency  to  remove  the  doubt  on 
the  words,  the  existence  of  which  none  are  bold  enough 
^^  ^eny,  and  to  indicate  an  intention  to  innovate  on  the 
f^^^nmon  law.    All  which  I  have  heard  urged  as  afford- 
^^S"  evidence  of  such  intention  may  be  resolved  into 
^*^e  or  the  other  of  the  two  following  arguments: 
"^t^  it  has  been  insisted  "  that  the  mere  act  of  legis- 
lating in  the  subject  matter  is  a  fair  ground  for  such 
^n  inference,  inasmuch  as  an  intention  merely  to 
'  <leclare  the  law  cannot  be  supposed."    To  this  it 
appears  to  me  a  conclusive  objection,  "  that  to  support 
^^  tlie  argument  it  is  necessary  to  show,  as  it  has  not 
^^  ctnd  cannot  be  shown,  that  the  legislature  never  does 
**  tnerely  declare  the  common  law." 

I,  who  am  required  to  expound  this  clause,  find  the 
language,  in  one  view  of  it,  at  least,  speaking  the 
common  law  as  decided  in  Emus  v.  EUioit.  How, 
then,  can  I,  without  the  slightest  ground  furnished 
hy  the  statute,  pronounce  that  the  legislature,  in 
^ing  that  language,  did  not  simply  design  to  inform, 
*iot  merely  the  profession,  but  the  public  generally, 
^hat  the  law  in  that  respect  was  ?  Secondly,  it  is 
^i^ged  in  effect,  ^^  that  an  interpretation  of  the  words 

*  which  would  effect  the  asserted  intention,  would 

*  eateblish  a  convenient,  practical  rule  of  law/'    Thii 
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seems  to  me  met  fully  by  two  answers :  first)  the 
change  which  is  contended  for  stops  far  short  of  (ur- 
nishing  a  convenient  and  practical  rale, — secoDdlj, 
snch  a  consideration,  as  is  thus  submitted,  cannot  be 
entertained  by  those  whose  functions  are  coDfioed 
to  expounding  the  law. 

This  action  has  been,  as  I  have  already  said,  in  mj 
opinion,  misconceived,  and  I  think  the  rule  shoold  be 
made  absolute.  Rule  abaolote. 

Attorney  for  plaintiff,  /.  A.  Dennison. 

Attorney  for  defendant,  Savon/. 


July  20. 


BENNETT  versus  MURRAY. 


puintiir  and  A  SSUMPSIT  for  money  paid,  board  and  lodgingf 
twSa  into  ^  •^t\.  &c.  Plea  (among  others)  that  the  plaintiff  wa« 
agreement,  by  indebted  to  defendant  in  an  amount  fi^reater  than  the 

which  deflBnd*  ^  « 

ant  contracted  plaintiff's  claim  for  work  and  labor  done  by  &e  de* 
uuf^Mwi'bi^  fendant  for  the  plaintiff,  and  upon  an  account  stited, 
longing  to  the  and  upo7i  UH  awavd  niade  on  a  submission  ofc^tammaUen 
fore  the  com-  of  difference  between  the  plaintiff  and  defendant  Replicir 
pietion  of  the  ^^q^  to  this  plea.     1.   That  the  reference  was  onlyrf 

contract  the  '^ 

Tosiel  was 

bnmed,  and  a  diflbrenco  having  arisen  as  to  the  amount  deDandant  had  earned  nadv  tkifl*' 

tract,  plaintiff  and  dcfiendant  entered  into  arbitration  bonds,  in  which,  afler  raottiBg  ftt  ■!■*' 

ment,  and  that  thcTcsBcl,  before  her  completion,  had  been  coniomed  by  Are,  tha  nliiiectft' 

snbmiflsion  was  stated  as  follows :  "  In  consequence  of  which,  difllerences  baTe 

the  said  J,  B,  (the  plaintiff,}  and  the  said  A.  if,  (the  defendant,)  at  to  fhcii 

amount  tht  mid  A.  M,  U  erUiiled  to  receive  under  said  offrtemmt/*   Two  of  the  three 

made  an  award,  in  which,  after  staUng  that  they  had  inresUgated  the  matters  submitted  ftrli^ 

consideration,  they  awarded  "That  the  said  J.  B,  (the  plamtiff,)  do  pay  to  the  saM^JCC* 

defendant,)  the  sum  of  £105,  under  his  agreement  and  the  matters  sabmitted  to  ni.* 

Plaintiff  had,  previous  to  the  submission,  paid  defiendant  £18A,  on  aooonnt  of  the««k«'v 
the  contract,  and  subsequent  to  the  award  he  paid  him  a  Airther  sum  of  £A,  and  toek aiit# 
ttom  him  therefor,  which  was  expressed  to  be  **  hi  AiU  of  all  dues  and  demands  lo  dale,*^^ 
withstanding  which  the  defendant  had  set  up  the  amount  of  the  award  m  a  sot-off  ta  a  hp^*^ 
demand  of  the  plaintiff. 

Ii«ld  <  Young  C.  J.  and  DeaBarres  J.  dissenting,)—!.  That  parol  evidence  was  inadBiiriH>* 
show  that  the  only  matter  submitted  to  and  considered  by  the  arbitrators  was  the  valii  ^^ 
defendant's  work  on  the  vessel  under  the  agreement,  and  that  tibe  award  was  only  of  tfctoM^ 
at  which  the  work  was  so  valued,  without  making  any  deduction  Ibr  plaintiff'a  p^aw^^ 
2.  That  the  receipt,  though  found  by  the  Jury  to  have  been  propared  1^  Ike  pUtatiffiil*!' 
faith,  and  signed  by  the  deflmdant  with  a  knowledge  of  ita  ooBlnti,  and  of  all  ttl 
stances,  was  no  bar  to  the  deftadant^s  claim  on  the  «ir«id« 
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work  done  at  a  ship  of  the  plaintiff,  under  an      1865. 
eement  dated  19th  Marchj  1856,  that  during  the     BBrawrr 
•formance  of  the  contract  the  ship  was  destroyed     Murray. 
fire,  and  that  the  reference  was  only  as  to  the  value 
the  defendant's  labor  on  the  ship,  that  the  arbitra- 
B  took  this  alone  into  consideration,  that  the  award 
fers  solely  to  this,  and  that  the  amount  awarded 
18  folly  paid  to  the  defendant  on  settlement  of 
counts.    2.  General  denial. 

M  the  trial  before  his  Lordship  the  Chief  Justice,  at 
Jf6y,  in  September  last,  the  jury  found  for  the  plaintiff. 
i  rule  nisi  having  been  obtained  for  a  new  trial,  it 
8  argued  in  Michcelmas  Term  last,  by  James  for 
intiff,  and  Savary  and  the  Solicitor  General  for  de- 
dant. 

Ul  the  material  facts  sufficiently  appear  in  the 
gments. 
fhe  Court  now  gave  judgment. 

fouNQ  C.  J.  In  March,  1856,  the  defendant,  a 
ater  carpenter,  agreed  with  the  plaintiff,  the  owner 
a  ship  then  on  the  stocks  at  St.  Mary's  Bay,  to 
sh  the  hull  in  a  good  and  workmanlike  manner, 
four  hundred  and  twenty  pounds.  The  defend- 
proceeded  with  the  work  accordingly;  but  before 
'as  completed,  the  ship  was  burnt  down.  He  had 
noosly  received  money  and  goods  from  the  plain- 
to  the  value  of  one  hundred  and  eighty-four 
nds  on  account  of  the  work,  which  were  entered 
book  kept  by  the  defendant,  and  produced  at  the 
L  The  only  dispute  as  to  this  credit  was  about 
delivery  of  one  barrel  of  flour ;  but  a  more  mate- 
difference  arose  as  to  the  value  of  the  work  done 
er  the  contract  before  the  burning  of  the  ship. 
I  they  referred  verbally  to  two  persons  of  the 
le  of  Brooks,  one  of  whom  estimated  the  value  of 
work  at  three  hundred  and  ten  pounds,  and  the 
it  at  two  hundred  and  ninety  pounds.  The  de- 
laat  would  not  assent  to  the  lower  valuation,  and 
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1865.  the  plaintitf  was  dissatisfied  with  both,  6otiteildiDg 
bkmnett  "  that  he  had  paid  enough.  A  submission  was  then 
MuBBAT.  entered  into  by  bonds  mutually  executed,  reciting 
that,  in  consequence  of  the  burning  of  the  vesBel, 
differences  had  arisen  between  the  parties  as  to  their 
accounts,  and  the  amount  the  defendant  was  entitled 
to  receive  under  the  agreement.  The  arbitrators 
having  met  and  disagreed  after  hearing  the  parties, 
they  appointed  an  umpire,  who  concurred  with  one 
of  the  arbitrators  in  an  award,  that  the  plaintif 
should  pay  to  the  defendant  the  sum  of  one  hundred 
and  ninety-five  pounds,  under  his  agreement,  and  the 
matters  submitted  to  them.  If  this  sum  was  intended 
as  a  balance  beyond  the  one  hundred  and  eighty-four 
pounds,  it  was  in  excess  of  the  largest  estimate  by  the 
BrookSy  while  it  was  as  much  below  it,  if  the  award 
was  intended  to  represent  the  value  of  the  work 
That  it  was  understood  in  this  latter  sense  by  both 
parties,  at  the  time  it  was  made,  appears  from  the 
evidence  of  Mr.  Walsh^  one  of  the  defendant's  wit- 
nesses, who  drew  the  award.  He  said  :  "  The  plain- 
'^  tiff  was  satisfied  with  the  award ;  the  defendant 
"was  not, — he  thought  he  should  have  more/*  It 
is  easy  to  understand  why  the  plaintiff  was  satisfied. 
Adding  to  the  one  hundred  and  eighty-four  pounds  a 
sum  previously  owing  to  him  by  the  defendant,  as 
appeared  by  his  evidence  and  account  book  at  the 
trial,  the  credits  to  which  he  was  entitled  somewhat 
exceeded  the  amount  awarded,  and  relieved  him  of 
further  liability.  But  if  the  sum  awarded  was  to  be 
paid  by  the  plaintiff,  independent  of  the  credits, 
the  defendant  was  getting  more  than  ho  ever  asked 
or  expected,  and  being  dissatisfied  with  the  award,  it 
is  plain  that  he  viewed  it  only  as  an  adjudication  of 
the  one  side  of  the  account  to  bo  reduced  or  extin- 
guished by  the  set-oft^  and  not  as  the  settlement  of  a 
balance  which  he  was  to  receive. 

The  plaintiff**s  claim  was  for  money  paid  for  the 
defendant,  and  boarcl  and  lodging  subsequently  to 


KTCrX.  VICTORIA.  617 

he  aWtird.    This  was  admitted  at  the  trial,  and  the      1865. 
irhole  qnestioD  tamed   upon  the  construction  and     bewhwtt 
meaning  of  the  submission  and  the  award  consequent     mdbbat. 
hereon.    The  case  was  tried  before  me,  and  I  decided 
n  receiving  the  evidence  of  the  parties  and  arbitra- 
^rs,  subject  to  exception.     The  defendant  testified 
hat  ^^he  could  not  tell  how  the  arbitrators  made 

up  the  balance;  they  went  out  into  a  room,  and 
made    up    their   award,    and    he    considered    the 

amount  of  the  award  as  due  him."  The  plaintiff^ 
n  the  other  hand,  declared  that  he  wished  the 
rbitrators  to  go  into  the  whole  account,  but  that 
iiey  declined  this,  and  determined  nothing  more 
ban  the  value  of  the  work ;  and  this  was  confirmed 
y  one  of  the  arbitrators,  who  was  examined  at  the 
rial,  and  said:  ^^What  we  settled  was  the  amount 
'  defendant  should  get  for  his  work.  We  saw  no 
•  papers  at  all  belonging  to  either  party.  We  con- 
'  cnrred  in  the  award,  as  the  value  of  the  work,  and 
'  made  no  deduction  for  payments  or  accounts.  We 
'did  not  consider  them  at  all."     The  plaintiff  also  ' 

Toduced  a  receipt  for  five  pounds,  given  him  by  the 
[efendant  several  months  after  the  award,  and  ex- 
tressed  to  be  in  full  of  all  dues  and  demands  to  the 
iate  thereof.  This  receipt  was  impugned  by  the 
lefendant,  and,  in  charging  the  jury,  I  submitted  to 
hem  three  questions  as  follows,  all  of  which  they 
nswered  in  the  affirmative : 

Did  the  arbitrators  inquire  only  into  the  value  of 
Murray's  work  upon  the  vessel  under  the  agreement, 
rithout  taking  into  account  Bennetts  payments  ? 

Did  the  two  arbitrators  who  signed  the  award  deter- 
linc  only  the  value  of  Murray's  work  upon  the  vessel 
nder  the  agreement,  without  taking  into  account 
lennetfs  payments  ? 

Was  Murray's  receipt  in  full  prepared  by  Bennett  in 
ood  fiaith,  and  signed  by  Murray^  with  a  knowledge 
f  its  contents,  and  of  all  the  circumstances  ? 

It  would  seem  from  the  views  entertained  by  the 
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1865.      jury,  and  expressed  by  their  verdict,  and  it  was 

Bsarvnt     own  impression  at  the  trial,  that  the  equities  of 

MusRAt.     case  were  with  the  plaintiff^  and  the  question  noi 

whether  the  law  will   justify  us  in  sustaining 

verdict. 

The  receipt  having  been  signed  by  the  defend -K^ant, 
with  a  knowledge  of  its  contents,  and  of  all  the     ^  cir- 
cumstances, and  being  in  full  of  all  demands,  coc:  ^mes 
within  the  nisi  prius  decisions  in  Brisiow  y.  EasUi  ^  ^flw, 
1  Esp.,  172,  and  Abner  v.  OecrgCy  1  Camp.,  892. 
of  these  cases  were  in  assumpsit ;  and,  in  the  foi 
Lord  Kmyon  said  that  a  receipt  in  full  of  all 
mands,  when  given  with  complete  knowledge  oi 
the  circumstances,  was  a  conclusive  bar,  and 
party  giving  it  should  not  be  allowed  to  rip  up 
transaction  which  had  been  so  closed  and  conclu< 
In  the  latter  case,  that  of  Abner  v.  Oeorge^  Lord  M^^^- 
borough  said :  <<  There  can  be  no  doubt  that  a  rece^^ipt 
^^  in  full,  where  the  person  that  gave  it  was  under       ^o 

^'  misapprehension,  and  can  complain  of  no  firaud or 

"  imposition,  is  binding  upon  him."    Now,  it  may       b^ 
said  that  these  decisions  were  only  at  rdsi  prius,  9m>^^^ 
are  subject  to  some  modification.    Courts  would  K^inot 
now-a-days  hold  a  receipt  in  full  a  oonclusive  1^ 
and  that  expression  of  Lord  Kenyan  is  perhaps 
strong. 

In  Taylor  on  Evidence,  sec.  786,  note  5,  the  case       ^^ 
Abner  v.  George  is  said  to  have  been  virtually  ov  ■^*^' 
ruled ;   and  in  PhilUps  on  JEhndence,  p.  888,  note  2,  t  ^^ 
writer  distinguishes  between  the  legal  effect  of  su    ^*^ 
receipts  as  operating  on  the  minds  of  a  jury,  a^^^J^ 
their  amounting  to  an  estoppel.    But  the  rule,  as        ^ 
is  modified,  still  remains,  that  admissions  in  writin_     S' 
while  they  are  left  at  large  and  do  not  amount  to  ^ 
estoppel,  are  to  be  weighed  with  other  evidence, 
determined  by  the  jury.    Now,  in  the  case  in  han^^^* 
this  has  been  done.    The  jury  have  found,  with  ih^^^ 
facts  fully  submitted  to  them,  that  the  receipt  in  fo      ^' 
was  prepared  in  good  faith,  and  signed  by  the  defec::^' 
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lant,  with  a  knowledge  of  its  contents,  and  of  all  the      1866. 


circumstances.  bbhuett 

It  rests  upon  a  different  principle  from  the  cases  mubrat. 
cited  at  the  argument,  where  a  smaller  sum  is  pleaded 
in  satisfaction  of  a  larger  one.  The  plaintiff  does  not 
pretend  that  he  paid  the  five  pounds  in  satisfaction  of 
the  one  hundred  and  ninety-five  pounds;  he  says  it 
was  given  by  him  and  received  by  the  defendant  as 
an  adjustment  of  all  claims  and  demands,  as  a  full 
settlement  of  their  transactions  up  to  the  date  when 
it  was  signed ;  and  if  so,  it  seems  to  be  a  conclusive 
answer.    1  Stark,  on  EM.,  704. 

If  the  parol  evidence,  however,  at  the  trial  was 
improperly  received,  as  it  no  doubt  largely  influenced 
the  jury,  it  would  be  wrong  to  uphold  the  verdict. 
Nor  would  any  judge  without  due  inquiry  set  aside  or 
weaken  the  wholesome  rule  which  excludes  parol  evi- 
dence, when  its  object  is  to  vary  a  written  instrument 
In  the  recent  case  of  Fym  v.  OampheUy  36  L.  &  Eq. 
Bep.,  91,  Lord  Campbell  goes  back  to  the  case  of 
Meres  v.  AnseUj  3  Wils.,  275,  as  one  of  the  earliest 
establishing  the  rule.  It  was  there  held  that  no  parol 
evidence  is  admissible  to  disannul  and  substantially 
to  vary  a  written  agreement  Some  nice  distinctions, 
however,  have  been  engrafted  upon  this  rule,  ex- 
amples of  which  are  to  be  found  in  Wake  v.  JBarrop, 
4  L.  T.  R.,  555,  and  LindUi/  v.  Lacei/,  11  L.  T.  R.  273. 

There  seems  also  to  be  a  more  liberal,  or,  as  it  may 
be  thought,  a  looser  interpretation  of  the  rule  in  the 
case  of  submissions  and  awards,  than  of  other  written 
instruments.  Two  cases  were  cited  by  Mr.  James 
from  4  T.  R.,  146, — OoUgMy  v.  JeUicoey  and  Bavee  v. 
Farmer  J — which  go  a  long  way. 

First  of  all,  however,  it  is  to  be  noted  that  the  sub- 
mission and  award  here  are  not  altogether  jfree  of  ambi- 
guity. They  may  be  read  either  way.  Ifthe  award  had 
comprehended  all  the  accounts,  and  settled  the  true 
balance,  I  think  there  is  enough  to  uphold  it ;  and  yet 
it  may  have  been  drawn  and  signed  by  the  arbitrators, 
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1865.  with  a  view  only  to  the  amount  payable  unde 
BjufKBTT  contract.  This  was  the  only  amount  in  differ* 
Mui»AT.  there  was  no  difference  as  to  the  credits,  except  ii 
as  to  one  item,  aud  that  of  little  value.  Ifow,  i 
case  of  Golighlly  v  JeUkoCy  where  all  matters  in  c 
ence  were  referred,  and  the  plaintiff  pleaded 
certain  subsisting  matters  were  not  before  the  ar' 
tor,  Lord  Mansfield  said,  the  only  question  is,  wh 
a  submission  of  all  matters  in  difference  is  a  sal 
sion  of  matters  not  in  difference — and  gave  judg 
for  the  plaintiff.  And  in  Savee  v.  Farmery  wher« 
submission  included  all  matters  in  difference  bet 
the  parties,  and  the  plaintiff  replied  to  an  a 
pleaded  that  the  subject  matter  of  the  action  wa 
included  in  the  reference,  one  of  the  arbitraton 
called  to  prove  that  this  matter  had  never  been 
before  them  by  the  parties^  and  that  they  had 
taken  it  into  consideration  in  forming  their  ai 
The  case  is  very  analogous  to  the  present,  aud,  i 
the  same  ground  which  was  urged  at  the  trial  ] 
Lord  Kenyon  rejected  the  witness,  and  the  pla 
was  non-suited.  But  the  Court,  upon  applicatiot 
aside  the  non-suit ;  and  upon  the  cause  going  doiK 
trial  again  before  Lord  Kenyony  the  witness  wae 
mitted,  and  the  plaintiff  obtained  the  verdict  ( 
second  motion  to  set  aside  this  verdict,  BuUer  J.  s 
"  There  is  no  color  for  the  motion.  The  pla 
'^  may  undoubtedly  show  that  this  matter  was  n 
''  difference  between  him  and  the  defendant  at 
"  time  of  the  submisssion,  nor  referred  by  thei 
"the  arbitrators," — that  is,  the  plaintiff  may  i 
this  by  the  evidence  of  the  arbitrator,  notwithsl 
ing  the  submission  and  subsisting  claim. 

These  cases  are  cited  without  disapproval  it 
various  text  books,  —  2  Stark  on  Evidencey  86 ;  /S 
wood's  SiarkiCy  m.  p.  335,  and  others.  They  are  affii 
also  by  Lawrence  J.,  in  6  T.  R.,  610,  and  the  two  • 
relied  on  by  the  defendant  are  not  inconsistent 
them.    In  Smith  v.  Johnscniy  15  Eaet,  213,  there 
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a  reference  of  all  manner  of  actions  and  causes  of  1865. 
action,  and  an  award  of  a  sum  of  money  in  full  of  all  benkett 
accounts,  claims,  and  demands  whatsoever,  and  a  murrat. 
direction  that  the  plaintiff  should  accept  the  same  in 
full  accordingly,  and  that  thereupon  all  diflerences 
and  disputes  subsisting  between  the  parties  should 
finally  cease  and  determine.  Under  these  circum- 
stances, a  claim  of  set-off  by  the  defendant  was  re- 
jected, because  the  deduction  claimed  was  a  matter 
n  difference  at  the  time,  and  within  the  scope  of  the 
reference ;  and  Lord  Ellmborongh  so  held,  without 
leciding  against  the  authority  of  Golightly  v.  JeUicoe. 
[n  Dunn  v.  Murray^  9  B.  &  C,  780,  the  subject  matter 
>f  the  action,  and  of  a  former  reference,  were  within 
the  scope  of  the  reference,  and  the  Court  held  that 
>f  it  was  meant  to  be  insisted  on,  it  was  the  duty  of 
the  plaintiff  to  have  then  brought  it  forward.  See 
also  the  case  of  Upton  v.  Upton^  1  Dowl.  Rep.,  400. 

That  no  objection  could  be  raised  to  the  examina- 
tion of  the  arbitrator  with  his  own  consent  appears 
from  Taylor  on  Evidenccy  775,  and  the  case  of  Martin  v. 
'^hcTfdonj  4  Esp.,  180.  There  the  defendant's  counsel 
tilled  the  arbitrator  to  prove  that  the  reference  before 
liim  was  a  reference  of  all  matters  in  difference. 
Phis  was  objected  to  by  the  plaintiff',  whose  counsel 
^J^tended  that  parol  evidence  was  not  admissible, 
*  tte  award  should  speak  for  itself ;  but  it  was  ruled 
^y  Xiord  Alvanley  to  be  admissible  and  suflSicient. 

I  think,  also,  that  the  parol  evidence  in  this  case 
''^^B  admissible ;  and,  if  so,  there  can  be  no  question 
*^^t  the  jury  had  ample  ground  for  their  verdict, 
^*^^  that  the  rule  for  a  new  trial  should  be  discharged. 

OoHNSTON  E.  J.  The  parties  in  this  case  en- 
^^^d  into  arbitration  bonds,  in  which,  after  reciting 
^^  agreement  for  finishing  the  vessel,  and  that  before 
^1*  completion  she  had  been  consumed  by  fire,  the 
^^ject  of  the  submission  is  stated  in  these  words  ; 
^D  consequence  of  which,  differences  have  arisen 

80 
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1865.  <^  between  the  said  John  Bermett  and  Angus  Murrain  as 
BEmncTT  <^  to  their  accounts,  and  the  amount  the  said  An^s 
MuRBAT.     ^^ Murray  is  entitled  to  receive  under  said  agreement;." 

Two  out  of  three  arbitrators  signed  the  award, 
which  set  out  that  having  been  chosen  to  investigate 
the    matters   in  dispute  between    the    parties,  and 
having  investigated  the  matters  submitted  for  their 
consideration,  and  having  examined  the  witnesses, 
and  heard  what  each  of  the  parties  had  to  advance, 
they  awarded  that  the  said  John  Bmneii  should  pay  to 
the  said  Angus  Murray  the  sum  of  one  hundred  and 
ninety-five  pounds,  under  his  agreement,  and  the 
matters  submitted  to  them.    • 

Evidence  was  received,  under  objection  of  the  de- 
fendant's counsel,  to  sho«v  that  the  award  was  con- 
fined to  one  side  of  the  a!deount.  The  plaintiff  swore 
that  he  wished  the  arbitrators  to  go  into  the  whole 
accounts,  his  as  well  as  defendant's,  but  they  declined, 
and  that  the  evidence  ivas  confined  to  the  work  o& 
the  ship ;  and  one  of  the  arbitrators  stated  that  what 
they  settled  was  the  amount  the  defendant  should 
get  for  his  work,  and  they  made  no  deduction  for 
payments  or  accounts,  which,  he  said,  were  not  co0* 
sidered  at  all. 

The  learned  Chief  Justice^  who  tried  the  causei  put 
it  to  the  jury  to  say  whether  the  arbitrators  inquired 
into  and  determined  only  the  value  of  defendant'^ 
work,  without  taking  into  account  the  plaintiff's  pa^' 
ments,  and  the  jury  found  the  aflSrmative. 

The  plaintifi'  also  gave  in  evidence  a  receipt  signed 
by  defendant,  dated  some  months  after  the  awar4 
for  five  pounds  in  full  of  all  dues  and  demands  to  i^ 
date. 

The  Chief  Justice  put  it  to  the  jury  whether  thw     |^ 
receipt  was  prepared  by  Bennett  in  good  fiuth,  9^ 
was  signed  by  Murray  with  knowledge  of  its  contentB, 
and  of  all  the  circumstances,  and  this  the  juiy  ^ 
found  in  the  affirmative.  |^^ 

The  defendant's  counsel  have  objected  that  it  wtf 
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competdtit  to  receive  evidence  to  circtimscribe      1865. 
sabmissiou  and  award ;  and  that  the  receipt  did     Bxmnm 
in  law  operate  to  release  the  debt ;  and  plaintiff's     mdwut. 
Qsel  cited  cases  to  show  that  the  evidence  offered 
limit  the  submission  and  award  was  rightly  sub- 
ted  to  the  jury.    It  is  suflBicient  to  consider  two 
Q  4  Term  ReporiSj  146,  and  note ;  Bavee  v.  Farmer ^ 
Grolighily  v.  JeUkoe^  in  the  note  to  that  case.    In 
latter  of  these  was  a  plea  of  reference  of  all  mat* 
in  difference,  and  replication  that  the  matters  in 
declaration  were  not  before  the  arbitrators  was 
1  good  on  demurrer;  Lord  Mansfield  saying,  "The 
ily  question  is,  whether  a  submission  of  all  matters 
difference  is  a  submission  of  matters  not  in  differ- 
;e."    And  in  Eavee  v.  Farmer^  where  the  submis- 
waa  of  all  matters  in  difference,  BuUer  J.  said : 
le  plaintiff  may  undoubtedly  show  that  this  matter 
%8  not  in  difference  between  him  and  the  defend- 
t,  at  the  time  of  the  submission,  nor  referred  by 
em  to  the  arbitrators." 

he  nature  of  these  decisions,  and  the  extent  of 
r  application,  are  explained  in  Smith  v.  Johnson^  15 
t,  213.  Attachment  was  moved  for  non-payment 
i  sum  awarded,  the  defendant  claimed  deduction 
,  sum,  which  it  was  sworn  was  not  submitted  to  the 
itrators,  nor  made  the  subject  of  claim  before  them, 
which  did  not  form  any  part  of  their  award.  The 
mdant's  counsel  relied  on  Bavee  v.  Farmer,  and 
igMy  v.  Jdlicoey  as  ruling  that  the  award  did  not 
ct  a  matter  of  difference  then  subsisting,  but  not 
m  into  consideration  by  the  arbitrator,  and  not 
ided  in  the  matters  referred.  [Lord  Ellenborough  ob- 
ed  that  the  latter  words  formed  a  distinction  very 
ortant  in  that  case.] 

i  giving  judgment,  Lord  Ellenborough  said :  "  Here 
a  reference  of  all  matters  in  difference,  and  the 
liter  claimed  to  be  deducted  was  a  matter  in 
BTerence  at  the  time,  and  within  the  scope  of 
preference.      *      *      Without  deciding  against 
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1865,       ^'Golighth/  v.  Jellicoe^  I  think  that  when  all  matters     in 

BENioETT     "  diflference  are  referred,  the  party  as  to  every  mat^eT 

MuRUAv.     u  included  within  the  subject  of  such  reference  ougj^lit 

"  to  come  forward  with  the  whole  of  his  case." 

Dunn  V.  Murray^  9  B.  &  C,  780,  was  decided  on  t 
authority  of  Smith  v.  Johnson,  Lord  Tenterden  repeati 
what  Lord  Ellcnhorough  had  there  said,  added  :  " 
''  here,  the  present  claim  was  within  the  scope  of  tY\  ^^ 
''  former  reference ;  it  was  the  duty  of  the  plaintiff   t:  o 
*'  bring  it  before  the  arbitrators  if  he  meant  to  insi  is  t 
^' upon  it  as  a  matter  in  difference,  and  he  cannot 
"  now  make  it  the  subject  matter  of  a  fresh  action  .  *  ' 
Without  inquiring  how  far  the  cases  of  Bavee    ^^. 
Farmer  and  Golightly  v.  JelUcoc  may  have  been  shaken  u 
by  the  later  decisions,  it  is  enough  for  the  preseu  ± 
purpose  to  observe  that  their  application  is  limited   'to 
cases  not  included  in  the  matters  referred,  and  that  \yy 
them  it  was  held  that  matters  subsisting,  but  not   iu 
difference,  were  not  included  in  the  submission  of  al/ 
matters  in  difference. 

The  inquiry,  therefore,  is  not  whether  the  arbitra 
tors  considered  the  matters,  or  whether  the  asrarJ 
embraced  them,  it  is  whether  they  were  included  in 
the  subjects  referred ;  and  it  is  needless  to  say  that  fl 
matter  plainly  included  in  the  words  of  submission 
under  bonds  of  arbitration  cannot  be  excluded  bj 
parol. 

Unfortunately  for  the  plaintiff',  he  cannot  be  per- 
mitted to  show  that  his  account  against  the  defendant 
was  not  a  matter  in  difference,  and  hence  not  inclodcd 
in  the  matters  referred,  because  the  submission  under 
his  hand  and  seal  recites  that  differences  had  arisen 
between  these  parties  as  to  their  accounts,  ad  tbe 
amount  Murray  was  entitled  to  receive  under  the 
agreement ;  thus  including  everything  on  both  sides, 
and  the  plaintiff*  in  his  evidence  concludes  the  argo- 
ment,  for  he  says  he  Avished  the  arbitrators  to  consider 
his  account  as  well  as  the  defendant's;  and  they  refosed. 
Further,  the  arbitrators  have  concluded  themselves 
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ing  the  award,  as  one  of  them  attempted  to      1865. 
trial,  for  they  awarded  the  plaintiff  to  pay     bbhiwit 
iant  one  hundred  and  ninety-five  pounds     mubbat. 
8  agreement,  and  the  matters  submitted;" 

inconsistent  with  the  explanation  offered, 
ognizes  no  payment,  and  no  matters  except 
dent. 

5re  quite  certain  that  the  defendant  was 
no  more  under  his  agreement  than  the  one 
ind  ninety-five  pounds,  then  the  decision, 
hink,  the  Court  is  bound  to  adopt  by  the 
w,  will  entail  great  hardship  on  the  plaintiff, 
se  we  must  be  satisfied  with  the  vindication 
^cnterderiy  in  Johnston  v.  Duporty  2  B.  &  Ad., 
5  an  award  was  upheld  according  to  its  legal 
;hough  there  could  be  no  doubt  the  arbitra- 
lade  it  with  a  different  intent,  and  it  pro- 
it  hardship.  His  Lordship  said :  "  I  should 
sorry  to  find  that  in  any  cause  the  general 
1  principles  of  law  had  worked  injustice  in 
icular  instance.  But  in  the  infirmity  of  all 
urisprudencc  such  evils  must  occasionally 

and  the  evil  is  of  less  magnitude  than  the 
jence  of  general  judicial  rules,  or  a  depar- 
a  them  to  meet  the  supposed  hardship  of  a 
ir  case. 

owever,  by  no  means  clear,  that  much,  if 
ice  is  really  done  by  giving  to  thi.i  award  its 
ificance.  At  the  first  reference  attempted, 
•  was  left  to  the  decision  of  two  competent 
>  carpenters — who  adopted,  I  think,  a  fairer 
than  the  later  arbitrators,  for  those  con- 
e  value  of  the  work  remaining  unexecuted 
ship  was  burnt.  One  of  them  set  it  at  one 
nd  ten  pounds,  and  the  other  at  one  hun- 
thirty  pounds.  Taking  the  medium,  one 
nd  twenty  pounds,  and  deducting  forty-fiv<i 
'  the  spars,  leaves  seventy-five  pounds  to  be 
n  four  hundred   and  twenty  pounds,  the 
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18G5.  agreed  price  of  the  whole  work,  which  gives  the  dc^  -Ee- 
Bennett  fcudaiit  a  credit  of  three  hundred  and  forty-fiv  ""^^  va 
MuiiitAv.  pounds,  the  plaiutift'*8  account  of  one  hundred  an^  ^r-ad 
eighty-four  pounds  would  reduce  this  to  one  hundred  ^ixd 
and  sixty-one  pounds,  or  within  thirty-four  pound  -Ezads 
of  the  award ;  and  if  the  defendant  should  be  allowec^  ^d 
a  credit  of  thirty-one  pounds  said  to  have  been  strackK  ^^k 
out  of  plaintiff's  book,  the  sum  due  the  defendau  MZ-Mit 
would  be  one  hundred  and  ninety-two  pounds,  or  ^ii^r 
within  three  pounds  of  the  award. 

Be  this  as  it  may,  the  constitutional  duty  of  the^  -^^ 
Court  in  this  case  is  to  determine  the  legal  force  ot.'^^^ 
the  submission  and  award,  and  not  to  ascertain  equi—  ^  '^' 
tics  in  this  instance  excluded  from  their  consideration^^  *^ 
by  rules  and  principles,  which  it  is  their  duty  to  up- 
hold;   and  in  my  opinion  the  award  conclusively 
settled  the  claims  of  both  parties,  and  the  evidence 
offered  to  give  it  a  different  meaning  was  not  admis- 
sible. 

As  regards  the  receipt,  I  am  quite  satisfied  that  a 
receipt  for  five  pounds  in  full  of  all  demands,  is  not 
a  release  of  one  hundred  and  ninety-five  pounds  due 
on  an  award  under  submission  by  bond.    The  autho-  ^^ 

rities  cited  at  the  argument  abundantly  prove  this,  ^^.^ 

and  Doion  v.  Hatchers^  ct  al.^  10  Ad.  &  EIL,  121,  goes 
much  farther.  J 

As  evidence  inferentially  showing  that  the  defend-  | 

ant  did  not  himself  consider  the  debt  of  one  hundred  ^ 

and  ninety-five  pounds  as  due  to  him,  or  as  evidence  -^ 

of  the  payment  of  five  pounds  as  a  final  balance  of 
that  sum,  the  receipt  was,  I  think,  equally  unavailing; 
because  the  debt  being  established  on  legal  evidence, 
could  not  be  abrogated  by  any  inferences,  and  because 
there  was  no  pretence  of  payment  of  the  one  hundred 
and  ninety-five  pounds,  the  plaintiff  instead  repu^ 
diating  his  liability. 

Being  of  opinion  that  evidence  legally  inadmissible 
was  received,  under  which  the  defendant  was  ex- 
cluded from  an  offset  of  one  hundred  and  ninety*five  ^ 
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fK)aDdB9  to  which  he  was  entitled,  and  which  would      1865. 
^ave  brought  the  balance  in  his  favor,  I  think  the  ver-     bbnkett 
^ict  should  be  set  aside,  and  a  now  trial  had.  murkay. 

DoDD  J.*    I  think  we  are  bound  by  the  case  of 

Smith  V.  JohnsoHj  15  East,  213,  in  which  the  Court  refused 

to  allow  a  set-off  of  a  matter  that  was  within  the  scope 

of  a  previous  reference  between  the  parties,  the  object 

of  which  was  to  make  a  final  settlement  of  all  matters 

of  account  between  them.    In  the  case  before  us  the 

flubmission  is  large  enough  to  embrace  all  matters 

of  acoonnt  between  plaintiff  and   defendant  when 

entered  into,  indeed  it  is  so  in  express  terms,  and  the 

award  of  the  arbitrators  is  to  the  same  effect.    Taking 

this  view  then  of  the  case,  I  think  the  evidence  at  the 

trial,  which  was  received  for  the  purpose  of  showing 

that  the  plaintiff's  account  against  the  defendant  was 

not  considered  by  the  arbitrators,  was  improperly 

admitted ;   and,  in  that  case,  the  receipt  in  full  for 

five  pounds,  for  a  debt  of  one  hundred  and  ninety-five 

pounds  clearly  established,  will  not  assist  the  plaintiff 

-to  retain  his  verdict.    It  was  not  pretended  at  the 

airgament,  that  the  receipt  was  given  for  the  award, 

l>at  for  a  distinct  and  separate  claim,  the  plaintiff  at 

^e   trial   contending  that  his  account  against  the 

defendant,  not  considered  by  the  arbitrators,  was  suf- 

JBciently  large  to  satisfy   the  amount  awarded  the 

<lefendant.    The  five  pounds,  then,  is  no  answer  to 

-tJiQ  defendant's  claim,  beyond  a  set-ofi  to  that  amount. 

X  am,  therefore,  of  opinion  that  the  rule  for  a  new 

^rial  should  be  made  absolute,  with  costs. 

DsiBARRBS  J.  The  award  pleaded  by  the  defend- 
ant in  this  case,  as  a  set  off  to  the  plaintiff's  claim, 

produced  in  evidence  at  the  trial ;  and,  as  it  did 
ot  appear  from  the  award  itself  that  the  submission 

confined  to  the  valuation  of  the  work  performed 
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1865.       by  the  deloiuhiut  at  plaintift*'8  ship,  as  the  plaim  ititf 
BENNETT     asserted  it  to  be,  the  learned  Chief  JusikCy  who  tried 
MuiiBAY.     the   cause,  allowed  one  of  the  arbitrators  to  bo    ex- 
amined on    that   point,  who   proved   that  the  oiilj 
subject  matter  submitted  to  and  considered  by  the 
arbitrators  was  the  value  of  the  work  performed   by 
the  defendant  on  the  plaintiff's  ship,  and  that  the 
amount  at  which  the  work  was  so  valued,  was  awarded 
to  the  defendant,  without  making  any  deduction  Jorplam- 
tiff's  ixtyments  to  the  defendant.    It  was  proved  on  the 
part  of  tlie  plaintiff,  that  he  had  made  payments  to 
the  defendant  before  the  submission  to  arbitration  to 
the  amount  of  two  hundred  pounds,  for  the  work 
done   by  the   defendant  on  -the  plaiutift''s  ship,  for 
which  no  credit  had  been  given  by  the  arbitrators ; 
and  it  was  also  proved  that  the  plaintiff*  paid  to  the 
defendant  the  sum  of  five  pounds  after  the  award  was 
made,  for  which  the  defendant  gave  plaintiff' a  receipt, 
stating  it  to  be  in  full  of  all  demands ;  thus  showing 
that  the  sum  of  one  hundred  and  ninety-five  pounds 
awarded  to  the  defendant  was  not  justly  due,  and 
ought  not  to  be  set  off'  as  against  the  plaintiff's  clww 
in  the  present  action. 

The  evidence  given  by  the  arbitrator  having  beea 
received  by  the  learned  Chief  Justice^  subject  to  objeC"      i 
tion,  a  rule  yiisi  was  granted  to  set  the  verdict  asid^' 
upon  the   ground  urged  by  the  defendant's  conn^*^ 
that  it  was  inadmissible,  and  the  sole  question  to  t^ 
disposed  of  is,  whether  this  evidence  was  or  was  n  ^^ 
properly  received — a  point  upon  which  I  think  the  ca^^ 
of  Ravee  v.  Farmer^  4  T.  R.,  146,  is  conclusive.    [Th^ 
learned  Judge  here  stated  the  substance  of  this  case.^' 
I  do  not  think  the  case  of  JEllis  v.  SaliaUj  referred^ 
to  in  the  note  to  Johnson  v.  Durante  4  C.  &  P.,  327,  and 
pressed  upon  our  attention  by  the  defendant's  counsel 
at  the  argument,  has  any  important  bearing  on  the 
present  case.    That  was  an  action  on  an  award,  and 
the  defendant  called    the   arbitrator  to    prove    the 
ground  on  which  he  had  made  hia  award,  in  order  to 
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t  he  had  exceeded  the  limits  of  the  submis-      18G5. 
ansfidd  C.  J.  told  the  witness  that  he  Deed     bkxneti' 
fcamined  unless  he  chose  it,  and  he  declined     muurav. 
.mined,  to  which  ruling,  it  appears,  no  objec- 

made,  on  a  motion  afterwards  made  for  a 
1.    Now,  the  arbitrator  in  the  present  case 

called  to  prove  that  he  had  exceeded  the 

the  submission,  or  acted  wrongfully  in  the 
ibraitted,  but  merely  to  show  that  the  subject 
'the  present  suit  was  not  before  him  and  the 
:)itrator,  and  that  the  only  matter  referred 

valuation  of  the  defendant's  work  on  the 
s  ship.  He  gave  his  testimony  willingly 
lied,  and  it  was  received  as  the  evidence  of 
rator  in  Ellis  v.  Saltan  would  have  been,  if  he 
1  equally  willing  to  submit  to  an  examina- 

lase,  then,  does  not  in  the  slightest  degree 
)  cases  of  Bavee  v.  Farmer  and  Golighily  v.  Jel- 
ch  show  that  the  evidence  of  the  arbitrator 
se  before  us  was  rightly  received ;  and,  there- 
hink  the  rule  for  setting  aside  the  verdict, 
3cording  to  my  judgment,  is  fully  sustained 
roof,  ought  to  be  discharged. 

NS  J.  The  only  issue  material  for  considera- 
hat  raised  on  plaintift^'s  replication  to  the 
ea  of  set-olF  "for  work  and  labor,  account 
and  on  an  award  made  on  a  submission  of 

matters  in  difference  between  plaintiff  and 
ant." 

iplication  is,  in  substance,  "  that  the  reference 
ly  of  the  work  done  at  a  ship  of  the  plaintiff 
an  agreement ;  that  during  the  performance 

contract  the  ship  was  burnt,  and  that  the 

ce,"  (not  the  inquiry  of  the  arbitrators)  "was 

value  of  defendant's  labor  on  the  ship ;  that 

ard  refers  solely  to  this,  and  that  it  was  paid*" 

81 
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180").  The    language    of   the    replication    to    the    te^^  ^»tl' 

'iJESNExr  plea  is,  "  and  that  tlie  award  mentioned  in  the  s  j^a^^iil 
MMtiiAY.  "  tenth  plea  is  not,  as  is  alleged  by  the  defenda  :»nt. 
*'  that  the  plaintift*  should  pay  to  the  defendant  T —  ^^^ 
"sum  of  one  hundred  and  ninety-live  pounds;  1,  m  u1 
"  that  the  submission  and  award  only  have  referent  ^( 
'*  to  the  value  of  the  labor  performed  by  the  defeiii^B^  <1 
''  ant  on  said  vessel  as  aforesaid." 

The  issue  .raised  no  question  for  the  jurj',  but 
pure  question  of  construction  of  the  condition  of  t 
bond  of  submission,  which  was  entirely  for  the  judi 

The  first  and  second  questions,  therefore,  submitt 
to  the  jury  by  the   learned  Chief  Justice  were 
raised  by  the  pleadings.     The  only  question  raia 
was,  "  as  to  what  was  referred  to,"  (not  at  all  as 
what  was  inquired  into  by)  "  the  arbitrators." 

The  legal  question  really  raised  presents  no  di 
culty.     The  allegation  in  the  replication    "thattl*^' 
"  reference  was  only  of  the  value  of  the  work  doi-i  ^ 
"  by  the  plaintiff  at  the  ship,"  is  refuted  by  the  aial  >" 
mission,  which,  per  sCy  shows  iucontestably,  that  tX^  ^ 
reference  was  not  confined  to  that  matter,  but  e?^^' 
tended  toit,  and  to  "their"  (the  parties')  "accounts,  ' 
that  is,  their  mutiuiL  accounts.     We  cannot  const 
the  phrase  "their  accounts"  to  mean  "the  defea 
"  ant's  accoun^ts  alon-e."     The  language  of'  the  parti ^^^ 
in  question  occurring,  in  the  condition  of  the  bond 
submission  is,  "Whereas  said  vessel"  (which  was 
be  built  by  defendiint  under  aii  agreement  with  tl 
plaintift')  "  waa  consumed  by  fire  before  her  compi  ^' 
"  tion,   in   consequence   of   which    difterences   ha'^^'^^ 
"  arisen  between  the  said  J,  -B*  and  the  said  A.  M,  ^^^ 
"  to  their  accounts,  and  the  amount  the  said  Aj^g^^^ 
^^Murray  is"  (?.  e.  at  time  of  submission)  "entitled  "to 
"  receive  under  said  agreement."     These  last  mcx^' 
tioned  words  can  only  be  constFued  thus:   "As  t^^ 
"  their  mutual  accounts,  and  al5  to  the  amount  (if  au^^^ 
"  the  said  Angus  Mwray  is  entitled  to  receive  unde?^ 
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id  agreement/'     The  report  gives  us  the  benefit  ^'^' 

he  plaintiff's  own  construction  of  the  submission      i^KsxKrr 
o  what  was  referred.     He  says :   "  I  wished  the     mlrkay. 
bitrators  to  go  into  the  whole  accounts,  mine  as 
cjU  as  defendant's,"  and,  as  is  significant,  after  he 
just  before  said,  "  the  only  matter  in  dispute  left 

DakiH  and  Mulberrt/  was  the  value  ef  the  work 
)ne  on  tlie  vessel.'*  And  this,  by  the  way,  shows 
'  dangerous  it  would  be  to  break  away  in  construc- 

from  the  plain  language  that  exists  here  as 
>ects  both  submission  and  award.  The  question 
'  are  the  submission  and  award  to  be  explained  by 
e  written  instruments,  perfectly  plain  on  their 
ces,  or  by  the  oral  testimony  of  the  parties  and 
itnesses?'*  The  evidence  afforded  by  the  former 
jsolutely  at  variance  with  that  given  by  the  latter. 

plaintiff  and  the  arbitrator  say,  *'the  value  of 
e  work  done  by  defendant  on  the  vessel  was  alone 
bmitted,  and  is  alone  r»eferred  to  in  the  award.'* 

submission,  on  the  contrary,  is  *'  of  (heir  ac- 
unts,**  and  the  language  of  the  award  is,  not 
e  value  of  defendant's  work  at  the  vessel  is  one 
ndred  and  ninety-five  pounds;'*  but  *'we  award 
at  Bcmictt  do  ;;«//  to  Murraif  the  sum  of  one  hun- 
ed  and  ninety-five  pounds  his  agreement,  and  the 
itters  submitted  to  us." 

his  is  altogether  unlike  the  case  of  a  reference  in 
jral  tennis  of  all  matters  in  difi'erence,  from  the 
•  nature. of  which  it  often  becomes  indispensable 
jcertain  bv  oral  testimon  v,  extrinsic  to  the  writiuirs, 
t  in  reality  was  not  submitted  to  the  arbitrator, 
ould  be  a  dangerous  precedent  to  permit  an  arbi- 
>r  in  the  box  to  contradict  a  written  submission, 
a  written  award  in  terms  so  explicit  as  these. 
Iaintift"s  account,  therefore,  against  rlefendant,  as 
lected  with  the  particular  contract,  was  within  the 
nission.  If,  then,  the  arbitrators  refused  to  con- 
p  that  account,  the  award  would  be  for  that  reason 
lid;  but  under  these  pleadings  it  must  betaken 
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ISOf).  to  be  a  good  award,  and  must  speak  for  itself.  The 
BESKEiT  sum  of  one  hundred  and  ninety-five  pounds  b  ^^i'^?? 
MijuitAv.  then,  as  found  by  tlie  arbitrators,  the  net  balane  -^^  ^^^ 
mutual  accounts  due  the  defendant,  it  is  clear,  iiot- 
withstandiug  the  finding  of  the  jury,  that  defeu  «Lls.int 
having  accepted  five  pounds  in  satisfaction  otf^  it, 
accepted  it  under  mistake,  or  through  fraud,  and  lis 
debt  in  point  of  law  remains  unsatisfied.  For  t  "^^t3sc 
reasons,  I  think,  the  rule  should  be  made  absolute:^. 

Rule  abso^  cife. 
Attorney  for  plaintiff*.   Wade. 
Attorney  for  defendant,  WiVdnSy  Q.  C. 


July  ii.  LOUDLY,   ADMINISTRATOR   OF  MAJOR,  versus 

BECKWITII. 

A  hcparatc         4   SSUMPSIT  ou   a  prouiissory  note.     Pica,  c^^^' 

.lebt  <luo  by         ZA  ,  ,      set-off 

one  member  of  -*--*-    l*iUlt.  StJL-Ull. 

a  Jinn  in  his  ^fjie  eauso  camc  before  the  Court  on  a  special  ca^^^ 
paViiy  "anuot  whicli  was  argucd  in  Michcclmas  Term  last,  by  "* '  [ 
besetuii-.either  4     J)    j/^,,,,^   j„jj   ^[iQ   SoUcUor  General  for  plainti**' 

»t  law  or  HI  *■  ^—  _^  y 

«'<iuity,  against  and    Jl-cVuW/y   Q.  C,   and  J.  W,  Johnston^  Junior,  **-^ 

a    joint    flebt        i     /»        i    .  *. 

.„/,,.,jh,,i,,,,^  dulendant.  ^ 

"»i«'^"*  i'.v  '£\iQ  pleadings,  and  the  statement  of  facts  in  t^**^ 

ajfixjement  with  */i»    •        xi      •      ^i        •      i 

ofi  the  mem-    cusc,  appear  suinciently  in  the  judgments. 
b«is thenM»i\         rji|j^  Court  uow  gavc  judgment. 

YouxG  C.  J.  In  Octoher,  18C3,  BcckicUh,  the  del>  ^^'. 
(hint,  and  Major,  the  intestate,  of  whom  the  plaint  i  *^ 
is  administrator,  agreed  to  dissolve  the  partnersh  ^  V 
Avhich  had  existed  between  them;  Beektcith  purchsisii^  ^ 
Major  s  interest  therein  for  a  sum,  which  he  pai  ^  . 
partly  in  cash,  and  for  the  remainder  gave  notes  C^  . 
hand;  the  last  of  which  is  still  unpaid.  By  one  ^^ 
the  clauses  in  the  deed  of  dissolution,  *'  each  of  tin 
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parties  agrees  to  account  with  the  other  for,      ISGo. 
:o  pay  him  the  proceeds  of  anj-  co-partnership      lokdi.v 
s  he  may  have  sold,  and   the   amount  of  any    iiK^K^Vrni. 
irtncrship   debts  or  monies  he   may  have  rc- 
d,  or  have  discharged,  or  given   receipts  for, 
►ftset    against    his     own    personal    debt,     but 
h   proceeds,  debts,   or  monies,   he   may  have 
ted   up   to   the    date    hereof,  to  pay  into   the 
irtnership,   and    to   enter    in    its   books.'*      It 

alleged  that  any  such  omission  was  made, 
1  the  death  of  Major  an  equitable  set-oft'  is 
d  as  afjainst  the  reniaininc:  note  in  the  hands  of 
ministrator,  upon  the  ground  that  BeckicUh  is 
d  to  credit  for  certain  sums  which  sundrv 
3  to  the  firm  refuse  to  pay  to  BcckicitK  the  sur- 

partner,  because,  as  they  allege.  Major  was 
?d  to  them  in  his  private  capacity,  and  these 
3  claim  under  agreement  with  Major  to  ottsct 
lebts  due  by  3Iq)or  in  his  private  capacity  to 
with  the  demands  aj]:ainst  tliem  of  the  firm  of 
(h  cf-  Major.  It  is  stated  in  the  special  case  on 
the  argument  was  had,  that  among  the  parties 
sing  on  the  above  grounds  is  the  adnunistrator 
r,  and  our  opinion  was  asked  upon  the  follow- 
lestion :  *'  Whether,  by  law,  and  under  the 
jment  and  pleas  pleaded,  plaintift'  ought  not 
duct  from  the  said  note,  in  the  declaration  mcn- 
d,  the  amounts  due  by  the  intestate,  Majo:\  in 
ifetime,  in  his  individual  capacity,  to  those 
38  who  are  indebted  to  the  late  partnership 
and  who  refuse  to  pay  their  said  partnership 
;,  unless  amounts  due  them  by  said  Major^  in 
idividual  capacity,  be  first  paid  or  credited/* 
nderstand  this  matter,  which  has  rather  a  com- 
J  air,  let  us  put  an  individual  case,  ^l  B  owes 
3  firm  of  Beckn'ilfi  J-  Major  one  hundred  pounds. 
A,  as  surviving  partner,  and  having  also  an 
do  right  under  the  agreement,  demands  pay- 

A  -B  says,  I  am  willing  to  pay  yoa  one-half, 
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ISil.').       imt  as  to  llic- other  Imlf,  Major^  in  his  lifetime^,  ^     oire,/ 
j.oni.i.v      ine   tliat  aniovjijt  iu  liis  private  capacit}',  and  aj_^^'ret>{/ 
r.i.rKuiiji.    \\\{\x  inc  to  ollset  tlio  amount  he  so  owed  me  ixs^     ^inst 
tlie  one  hundred  pounds  I  owe  to  tlie  firm.    I  wilB^  pnv 
you,  therefore,  onJy  tifty  pounds  of  the  one  huii    ^Jml 
pounds. 

The  strenii^tli  of  A  B's  position  here  is  tlic  n^rca- 
nient  with  Mnjor^  and  the  first  question  is,  will  it  £«-  v-ail 
liiin  ?     A  Juint  agreement  hy  BeckirlUi  <f*  Major  wc:>n]«l 
have   heen  a  very  different  thing.      1\\  EnrjlaiHl  {\x\q^- 
tions  of  this   kind  have  arisen  almost  altogfethei'    in 
])ankruptcy,  and  the  case  of  KimtcrU'j  v.  lIossacA',   i 
Taunt.,  170,  wliere  the  phiintiffs  sued  as  assignees,   is 
(;ite<l  in  Od/i/er  on  Partnership,  447,  in  proof  of   tJie 
]>osition,  that  although  joint  demands  cannot  ord/ii ai- 
rily he  set  off  against  separate  demands,  or  nVf  rcr*^*, 
yet,   where  there  is  an  express  agreement  betwetj?  >' 
ihe  partners  and  a  person  dealing  with  u  firm,  tlii*-^ 
the  debts   severally  due   from    the   members  of  tlj  ^ 
firm   to   that    person    shall    be   set   oft*   against  an  ^' 
demands  which  the  firn\  jointly  have  on  him,  surli 
agreement  will   l)e   bindiug.      Xow,  hero   there  vi^^ 
an  agreement  of  both  parties  with  the  debtor.    Bl-*  ^ 
I    can    find    no   case    either   at   law   or    in   equity' 
making  the  agreement  of  one  partner  binding  ap(> ''^ 
both,   and   it    is  contrary  to   first   principles  that    '^ 
should  be  so.     The  cases  cited  at  the  argument,  oX^  * 
which   I   shall    ]UTsently   advert   to,   have    a   totai^*-^ 
difterent  application,  and  I   hold  it  too  clear  U>   ^^ 
(lenie<l,  that  the  alleged  agreement  of  JAyW,  wi^^' 
out   the   acquiescence   of  liccIacUh,  was    in    the  cy 
of  the  law  a  fraud   upon  Jkcbclth,  and  offers  no  J^ 
fence    whatever,    either    legal    or    equitable,   to  t** 
-debtors  of  the  firm,  as  against  the   demands  oft-* 
surviviuij  ]»artner. 

r  can  easily  un<lerstand  the  reluctance  of  Bcrbc^'^* 
to  be  involved  in  such  controversies.  Jlajor^  qui^^ 
independentlv  of  the  amercement — for  this  matter  ^"^ 
.really,  beyond  the  agrecTnent — had   no  riglit  to  dc-J^' 
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tbe  debtors  of  the  firm  as  they  now  allege,  and       18Gr). 
with  wishes  to  escape  out  of  these  complications.      i-okdlt 
misfortune  is  that^  other  parties  are  concenicd.    bk^kwith. 
le  estate  of  Major  were  solvent,  the  question,  I 
amo,  would  not  have   come  here.      Mt.  Lordb/ 
lelf  would  have  paid  his  debt  to  the  firm  in  full, 
been  paid  his  own  debt  also  in  full  out  of  Major  a 
;e.     It  is  because  it  will  not  pay  in  full, .that  he 
s  to  be  made  whole  by  means  of  this  res4riction. 
interest  as  an  individual,  and  as  aii  administrator, 
it  variance.     As  an  individual,  it  is-his  interest  to 
in  this  suit,  and  the  eflJsct  would  be  that  a  part 
iajor's  creditors  would?  be  paid  in  full,  and  the 
lend  of  the  other  creditors  proportionably   re- 
id. 

ickicith  seeks  the  protection  of  what  his  counsel 
d  an  equitable  set-ofl:'  to  escape  tbe  obligation  of 
5  parties,  who  ought  to  pay  without  suit,  because 
have  no  defence.  We  may  search  the  boobs  in 
for  any  case  like  this.  Here  there  is  no  a.fi^ree- 
t  for  stoppage,  as  it  is  called,  ''  where  equity,'*  as 
Master  of  the  Bolls  said,  in  Jeffs  v.  Wood^  2  P.  Wms., 
*'  will  take  hold  of  a  very  slight  thing  tado  both 
rties  right."  There  is  no  equitable  set-off  here 
e  sense  understood  by  the  Courts  of  Equity,  and 
h  prevailed  long  before  the  Statute;,  and  it  is 
down  that  the  rules  as  to  set-off,  a&  adminis- 
l  at  law  and  in  equity,  are  the  same,  unless 
\v  very  special  circumstances.  The  modern  rule 
ars  to  be,  that,  w^here  there  are  cross  demands 

purely  legal  nature,  no  jurisdiction  is  practi- 
'  exercised  in  equity.    Hai/nes*  Outlines  in  JEquitt/y 

"Courts  of  Equity,"  says  Story  in  his  Equity 
prudence^  section  1437,  "following  the  law,  will 
b  allow  a  set-off  of  a  joint  debt  against  a  separate 
bt,  or,  conversely,  of  a  separate  debt  against 
joint  debt,  or,  to  state  the  proposition  more 
aerally,  they  will  not  allow  a  set-off  of  debts 
;raiDg  in  different  rights.    But  special  circum- 
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ISiV).       '-stances  may  occur,  creating  an  equity,  winch  wilf 

LoituLY      "justify  such  an  interposition.'*     I  should  judge  fci:  from 
bkckwitii.    an   inspection   of  the    cases   cited   by  S/ory,  Co^^  H^er, 
and  Lindlet/y  that  the  tendency  of  the  Courts  is  ra — ather 
to  restrict  than  to  extend  such  interpositions.  The 

case  in  3  Ves.,  248,  is  overruled  by  JEx  parte  Two(^^ood, 
II  Ves.,  517.     The  case  Ex  parte  Stephens^  11  Ves.^^*.  21, 
so   much    insisted   on    at  the   argument,   procee?^^  ded 
mainly  on  the  ground  of  fraud,  which  alone,  as        the 
Lord  Chancellor  admits  in  19  Vea.^  467,  would  have       ins- 
tified  his  decision.      This  case,  as  well  as  Ex  j^^^irk 
Hanson^  12  Ves.,  346,  are  reviewed  by  the  Maskw —  of 
the  Rolls,  in  Addis  v.  Knight,  2  Men,  117-     "  Tta  «8e 
"  cases,"  said  he,  '*  only  establish  that,  under  certain 
"circumstances,  there   may  be  a  set-off  in   eqoi  itj 
*'  where  there  can  be  none  at  law.     But  it  is  quE  ite 
"  clear  that,  as  at  law,  a  joint  eannot  be  set  off  agai  i38t 
"  a  separate  demand,  the  same  rule  "   (and  the  con- 
verse rule,  of  course)  "  prevails  in  equity,  and  m  ust 
**  continue  to  prevail  so  long  as  the  present  system,  ^^ 
"  regard  to  joint  and  separate  estates,  subsists."     J^ 
was  accordingly  held    in    Addis  v.   Knight^  that     * 
debtor,  by  bond  to  the  separate  estate  of  a  deceas^ 
partner,  could  not  be  permitted  in  equity  to  set  off 
his  bond  debt,  in  respect  of  acceptances  for  which  1*^ 
had    become  liable  to  the  partnership  estate,  aO^ 
which  were  proved  by  him  under  a  joint  commifisi^'^ 
of  bankrupt.     In  other  words,  the  plaintiff,  havir>8 
borrowed  a  sum  of  money  from  one  of  the  partne^^» 
for  which  he  gave  his  bond,  wa»  obliged  to  pay  tl^^ 
whole  amount  to  the  estate  of  that  partner,  althon^'^ 
he  had  much  larger  claims  on  the  partnership,  f5C^^ 
which  he  could  obtain  only  a  dividend.     This  was       * 
harder  case  than  the  present ;  for  the  plaintiff  dea^^ 
with  the  firm  in  the  confidence  that  he  could  set  oi 
at  any  time  to  the  amount  of  his  bond.     The  debtor- 
to  the  firm,  who  are  the  real  parties  here,  may  hav< 
had  a  like  confidence,  but  there  was  no  legal  foun- 
dation for  it.    As  in  Addis  v.  Knight^  they  must  ' 
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content  with  the  dividend  that  Major's  estate  may      1865. 
yield  to  them  in  common  with  the  other  creditors,  and     Iiokdlt 
mast  pay  their  debts  to  the  firm.    The  defendant,    bbckwith. 
therefore,  iR  not  entitled  to  the  equitable  set-off  he 
has  claimed,  and  our  judgment  on  this  special  case, 
mast,  as  I  think,  be  in  favor  of  the  plaintiff. 

Donn  J*.  The  question  raised  by  the  pleadings  in 
this  cause,  and  included  in  the  case,  is,  whether  the 
plaintiff  ought  not  to  deduct  from  the  note  sued  upon 
the  amount  due  by  the  intestate  in  his  lifetime,  in  his 
individual  capacity,  to  the  parties  who  are  indebted 
to  the  late  partnership  firm  of  Beckwith  ^  Major j  and 
svho  refuse  to  pay  their  partnership  debts,  unless  the 
amount  due  by  the  intestate  in' his  individual  capacity, 
be  first  paid  or  credited  to  them. 

In  the  Courts  of  law  it  is  too  clear  to  admit  of 
loubt,  that  if  this  was  an  action  brought  by  Beckwith 
igainst  either  of  the  persons  indebted  to  the  firm  of 
Beckwith  ^  Major^  they  would  not  be  allowed  to  set 
>ff  in  such  action  a  debt  due  by  Major  in  his  indivi- 
inal  capacity ;  but  if  the  law  in  that  respect  differs  in 
Mjuity,  then,  as  there  is  an  equitable  plea  in  this  case 
letting  forth  the  above  facts,  the  defendant  would  be 
mtitled  to  the  benefit  of  it.  No  action  has  been 
>roaght  by  Beckwith  against  the  persons  so  indebted 
o  the  copartnership,  and  the  mere  refusal  to  pay 
^eir  legal  debts,  unless  allowed  to  set  off  their  claims 
Igainst  the  estate  of  Major,  does  not  prove  anything : 
lie  mere  assertion  of  a  legal  right  can  be  only  decided 
n  the  legal  tribunals  of  the  country ;  and  the  case,  in 
ny  opinion,  would  have  come  more  correctly  before 
IS  in  such  an  action.  By  our  Practice  Act,  sec.  112, 
irherever  there  are  mutual  debts  in  the  same  rights 
)Qe  debt  may  be  set  off  against  the  other,  although 

*  SokntUn  £.  J.  and  BU9S  J.  gave  no  opinion,  tlie  former  having  been  con- 
«BHd  in  flM  cause  when  at  the  Bar,  ana  the  latter  not  having  heen  present  at 
henrgoment. 

82 
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1865.       such  debts  may  bo  deemed  in  law  to  bo  of  a  differs •-«  rc»t 
LoBDLT      nature.     Before  the  passing  of  the  Imperial  Actg-iS'  -t,  2 
BffCKWTTH.    George  2,  chap.  22,  sec.  18,  where  there  were  crmi^rm  row 
demands  unconnected  with  each  other,  a  defendi^Sftnt 
could  not,  in  a  Court  of  law,  defeat  the  action  bj 

establishing  that  the  plaintiff  was  indebted  to  hr^tf^bim 
even  in  a  larger  sum  than  that  sought  to  be  recover^^"^^d, 
and  relief  could  only  be  obtained  in  Courts  of  Equi^  -Etj'. 
Burrows,  820, 1230. 

1  Chitty  on  Pleadingy  598,  referring  to  the  statutes       *  of 
set-off,  says:    "The  statutes  require,  first,  that 
'^  debt  sued  for,  and  that  sought  to  be  set-o^  ahou 
"  bo  mutual  debts,  and  due  to  each  of  the  parti 
"  respectively  in  the  same  right  or  character,  so  thai 
"joint  debt  cannot,  by  virtue  of  the  statutes,  and  in 
"  absence  of  an  express  agreement  to  that  effect, 
"  set  off  against  a  separate  demand,  nor  a  separa 
"  debt  against  a  joint  one ;  nor  can  there  be  any  se 
"  at  law  or  in  equity  if  one  of  the  debts  be  due  to 
"  party  in  his  private  right,  and  the  other  be  claimab 
•'by  his  opponent  in  autre  droit;''  and  he  refers 
OcUe  V.  Luttrellj  1  Young  &  Jervis,  180,  as  an  authori 
also  Davies  v.  WUkinsonj  4  Bing.,  678, 1  M.  &  P.^  50; 

The  cases  cited  by  Mr.  McOally  and  Mr.  Johnston 
not  appear  to  me  to  have  any  strong  bearing  upon  th 
case.    They  are  principally  cases  in  bankruptcy,  whie' 
are  governed  by  the  statutes  regulating  bankraptc; 
It  is  true  that,  in  some  of  the  earlier  cases,  where  th^ 
Ijord  Chancellor  sitting  in  bankruptcy  gave  the  sama 
relief  he  would  administer  in  equity,  he  permitted  iir 
some  particular  cases  set-off,  that  would  not  have  been^^"^ 
permitted  in  the  Courts  of  law ;  but  I  can  find  no 
where  it  has  been  permitted  in  equity  to  set-off  a 
separate  debt  against  a  joint  one,  nor  a  joint  debt   ^^^^ 
against  a  separate  one,  unless  by  agreement,  or  there 
has  been  fraud  in  the  transaction,  or  some  extreme 
circumstances  very  remote  from  those  in  the  present 
case. 
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In  ex  parte  Christie^  10  Vesey,  105,  it  was  decided  that  1865> 
3art  owners  of  a  ship  cannot  set-off  their  proportions  i<osin.T 
)f  a  debt  to  the  bankrupt  on  that  account  against  the  BacKwrra. 
lebts  due  by  the  bankrupt  to  them  severally.  The 
Lard  Chancellory  in  dismissing  the  petition,  said  unless 
t  could  be  made  out  that  part  owners  of  a  ship  are 
lot  partners,  it  was  nothing  more  than  a  set-off  of  a 
eparate  debt  against  a  joint  debt.  In  ex  parte  Two- 
ood,  11  Vesey,  517,  a  separate  commission  of  bank- 
uptcy,  relief,  in  the  nature  of  set-off  against  a  separate 
lebtor  of  the  bankrupt,  indebted  to  the  partnership 
0  a  greater  amount,  was  refused.  And  in  ex  parte 
Tckendeny  1  Atkins,  m.  p.,  237,  the  Lord  Chancellor ^  re- 
erring  to  the  clause  in  the  Act  of  5  Geo.  2,  relating 
0  mutual  credit,  said  that  he  did  not  know  that  a 
/Ourt  of  equity  had  gone  further  than  the  Courts  of 
&w  in  the  cases  of  set-off. 

I  have  referred  to  those  old  cases  to  show  how 
lie  law  stood  at  that  time,  and  I  will  now  refer  to  a 
lie  case,  in  which  the  old  cases  are  reviewed,  show- 
ng  that  the  law  is  still  the  same  as  it  formerly  w^as. 

In  JFreeman  v.  LomaSj  5  L.  &  Eq.  R.,  120,  which  was 

case  of  set-off.  Sir  George  Turner^  V.  C,  after  dedu- 
LDg  the  rule  from  the  Banian  law,  proceeds  with  his 
idgment,  and  states  how  it  has  been  dealt  with  in  the 
'ronrts  in  England.  '^IJpon  examining  the  authorities," 
e  says,  (p.  126),  "I  believe  it  will  be  found  that,  except 
upon  special  circumstances.  Courts  of  Equity  have 
never  allowed  cross  demands,  existing  in  difierent 
rights,  to  be  set  the  one  against  the  other.  The  cases 
on  that  point  cited  on  the  part  of  the  plaintiff,  to 
which  may  be  added  Chapman  v.  Derby,  2  Vern.  117, 
are  distinct  authorities  against  a  right,  in  an  ordinary 
ease,  to  apply  one  of  such  demands  in  satisfaction 
of  the  other.  But  it  is  not  to  be  denied,  on  the 
other  hand,  that  an  agreement,  express  or  implied, 
may  confer  such  a  right,  and  that  slight  circumstances 
may  be  sufficient  to  warrant  the  Court  in  presuming 
such  an  agreement/'    In  this  case,  it  appears  to  me, 


r.  __ 


o«  to  take  it  out  of 

-^  ^*^'  X  referred  to  by  ^XJZ^^s^.  <rf  J>^ 

ordinary  rtxie  re  e  that  tn«  ^^^  c=»» 

1  think  we  toay  V  ^^t  have  tbe  P  ,, 

,,Ulveut,  or  ^e  -o^^^.,,  i«  favor  <>f*j;,    ^« 

before  ub,  a"*  ifj^  P'^^'^^Jrom  tbeir  liabi  3i^ 

-'^y'^  CelCeUevetbemselve"  J>-^entof  1^^^^^ 

^bo  no^v  see^  w  jj^j^r,  to  tn 

^  tbe  firm  of  B^*^         ,f  jtfajor.  uy  -^ 

claim  ^^^^'Zr.  tbat  nei&er  at  U^  o      ^^^ .  ^„ 
l^^^'^Ss  plea  o^  «^*^f,,d  t^  Ws  judgn^*-* 

,^,e  d«t«^^,trplaintiff  «  ^'^^^^'^ 
tberefore  tbe  pia 

„pou  tbe  note. 
Mtorncy  to^ 


^'^y*''  <.n  order  ot  tbe^"  ^er  c 

„-ovA.ti  from  fto  °,      -ftfiA  refttsmg  »"  "^ 

^^i.^t-- -f r^t  ^er  .ei.^  ■::x^ 

1X^^,  of  a  PO'*^"  7oT  vvbicb  be  Ixad  ouiy         ^^^^^ 
laico-rt^;:^  terest  >i»^'^f/LviBod  tbe  ^"^^-^^'J^Twrn  and  tbe 

^  »  '^''W  tain  truBtceB,  ana  ^  ^^^g  «^«^^  .  ^^  ^ 

::^S:S^rtl^e  survivor,  on  tru      ^^  rents  ^.c^^^^JJ 
BS:--  Ufe  of  ^^;;^'ot'bundred  pounds  per 
«»«^«SS«.  during  ^^'^^^ 
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tp  the  said  property  insured  and  in  good  repair,      1865> 
.lance  of  rents,  as  they  from  time  to  time  accu-  hutcbtoon 
ed,  to  be  divided  among  his  children,  ^'  in  the  witbam  et  ai. 
3  way  and  manner  and  subject  to  the  same  mat- 
and  things  as  the  several  bequests  were  before 
e  to  them  in  the  division  of  his  personal  pro- 
y/'    The    testator  also  directed    that  on    the 
of  his  wife,  in  case  she  should  live  until  after 
'ungest  surviving  child  should  attain  the  age  of 
y-one  years,  or  in  case  she  should  die  during 
linority  of  his  said  youngest  surviving  child, 
ipon  such  child  attaining  tlie  age  of  twenty-one 

the  said  trustees  or  the  survivor  of  them,  or 
sirs  of  the  survivor,  should  within  three  months 
the  happening  of  either  of  the  before  mentioned 
nstances,  cause  the  whole  of  testator's  lands  to 
id,  and  execute  to  the  purchaser  or  purchasers 
id  or  deeds  thereof;  and  should  cause  the  pro- 
of the  sale  to  be  equally  divided  and  paid  to 
of  his  children  as  might  be  living  at  the  time  of 
sale,  and  in  case  all  his  said  children  should  be 
dead,  then  that  the  said  trustees,  &c.,  should 
the  said  proceeds  to  be  equally  divided  among 
,wful  representatives  of  his  said  children.  The 
V  of  the  testator,  it  appeared,  was  still  living. 
e  summons  for  the  foreclosure  was  duly  served 
harks  jD.  Withamj  the  survivor  of  the  trustees, 
on  the  other  defendant,  the  mortgagor.    The 

made  de&ult,  and  the  former  (now  deceased) 
ured  and  pleaded  in  substance  that  he  was  sur- 
5  trustee  under  the  will  of  his  father,  setting 

the  trusts  precisely  as  stated  in  the  plaintiff's 
and  concluding  as  an  inference  there&om  that 
lortgagor  never  was  entitled  to  any  part  of  the 

80  devised  by  the  testator. 

the  3rd  September,  1861,  (which  was  previous 
3  recent  establishment  of  the  Court  of  Equity  as 
inct  tribunal  presided  over  by  a  separate  Juci^e), 

of  the  Judges  ( Young  C*  J.,  Bliss  and  WUkins 
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1865.  JJ.),  after  hearing  counsel  on  both  aides,  and  aftof 
uuTCBiNsos  argument,  granted  an  order  of  foreclosure  of  Qtargit 
wxTHAxetai.  WUham'a  interest  in  the  whole  of  the  mortgaged 
lands,  but  of  saU  only  as  regards  those  lands  whicii 
he  owned  in  fee.  This  order  also  provided  ths^  aa 
regards  the  lands  to  which  the  said  Geory  TFaAsm 
claimed  to  he  entitled  under  the  will  of  his  ftther, 
and  the  costs  of  the  said  Charles  D.  Withaniy  the  nm  e 
should  be  subject  to  the  further  order  of  the  Conrt 

Under  this  order  a  sale  of  the  absolute  estate  of 
the  defendant,  George  WUham,  was  had,  the  proceeds 
of  which  amounted  to  one  hundred  and  fifty-three 
pounds  seventeen  shillings,  and  left  a  balance  due 
plaintiff  on  his  mortgage  of  three  hundred  and 
twenty-four  pounds  three  shillings. 

In  order  to  realize  this  balance  and  theintereifcy 
the  plaintiff  applied  to  the  Judge  in  Equity  fof 
authority  to  sell  the  remaining  property,  and  fito 
George  WiihanCs  title  and  interest  therein,  but  flie 
learned  Judge  by  an  order  declined  to  grant  the 
authority  asked  for. 

This  last  order  was  the  one  appealed  from,  and  the 
appeal  was  argued  in  Miehmlmas  Term  last  by  MeOnB^ 
Q.  C,  for  plaintiff, — no  one  appearing  on  the  o4*r 
side. 

The  Court  now  gave  judgment. 

Young  C.  J.  The  Judge  in  Equity  consider  i*^ 
doubtful  whether  the  order  of  foreclosure  as  leffx^ 
the  lands  in  which  the  defendant,  George  Wt/Aam,hi^ 
only  a  contingent  interest,  can  be  sustained.  To 
none  of  the  three  Judges  who  granted  the  order  did 
any  such  difficulty  occur,  and  for  the  purpose  of  ©y 
own  judgment  I  shall  consider  the  order  of  foW" 
closure  as  good.  I  think,  however,  that  the  Court  of 
Equity  has  power  to  control  the  sale,  and  to  8uq>^^ 
or  delay  it.  The  interest  of  the  mortgagor,  in  th^ 
property  of  which  an  order  of  sale  is  now  asked,  ^ 
merely  a  contingent  interest,  and,  if  sold  now,itwoaM 
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cbabiy   realize   a  very   Binall  sum.     II'  the  sale  is      1865. 
clayed  until  the  death  of  the  tenant  for  life,  and  the  hotcbikson 
Dftgagor  survives  her,  his  interest  in  the  property  wrmAil  tt  a]. 
>ald  probably  be  worth  some  hundreds  of  pounds, 
think,  therefore,  that  there  is  sound  reason  in  not 
lowing  the  property  to  be  sold  at  the  present  mo- 
ant,  and  that  the  Court  of  Equity  had  a  perfect 
fht  to  withhold  the  order  of  sale.    4  Kent's  Com.^ 
a  edit,  220-1;  2  DanieWs  Practice^  903,  909,  921, 
S,  924,  929 ;   Sugden  on  Vendors  and  Purchasers^  72. 

Jdhnston  E.  J.  I  cannot  help  thinking  that  the 
3er  of  foreclosure,  as  regards  the  lands  in  which 
B  defendant,  George  Wiiham^  had  a  contingent  in- 
rest,  has  been  inadvertently  made,  that  part  of  the 
3er  being  inconsistent  with  what  follows,  that  that 
cstion  should  be  reserved  for  further  consideration, 
^e  legality  of  the  order  has  been  disputed,  and  that 
spute  has  not  yet  been  decided.  In  construing  the 
vtgage  we  must  look  at  the  will,  under  which  the 
3rtgagor  derives  his  interest  in  that  portion  of  the 
Mtgaged  property,  of  which  a  sale  is  now  sought. 
t«  \n\\  is  not  fully  set  out  in  the  mortgage.  One 
Luae  of  the  will  is  set  out  in  the  writ,  but  that 
•use  is  not  perfect  in  itself,  and  even  if  it  were  so, 
^re  are  other  clauses  in  the  will  which  might  affect 
The  clause  set  out  says  that  the  property  shall  be 
%i  and  distributed  in  the  same  manner  as  in  a  pre- 
^ng  clause,  and  what  that  preceding  clause  is  the 
►l!rt  has  not  been  informed.  No  witness  to  the  will 
ft  been  examined,  and  the  will  itself  has  not  been 
>ved.  The  recent  enactments  in  England  show 
Vr  completely  the  sale  of  mortgaged  lands  is  con- 
L«Ted  under  the  control  of  the  Courts  of  Equity.  I 
^k  that  the  soundest  discretion  in  this  case  was  to 
blihold  the  order. 

i^jss  J.,  not  having  been  present  at  the  argument, 
^e  no  opinion. 
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1866.  DoDD  aii<l  DEsliARiiKd  JJ.  coiicuiTiHl  with  the  C-^^-*  *<^ 

UUTCKIN80N  Justice. 

r. 
WIVBAM  ct  al. 

WiLKiNS  J.,  after  stating  the  facts  of  the  case,  p  ^•^•^> 
(deeded  as  follows : 

It  is  understood  that  the  appealed  order  was  laa^i  ^ 
pro  forma,  with  a  view  to  an  appeal.     The  particul^*-^ 
grounds,  therefore,  on  which  the  learned  Judge 
the  order  in  question  do  not  appear ;  but  it  was  ii 
derstood  to  be  contended  adverselj'  to  the  plwnti 
that  equitable   principles  demanded  the  gratmto^n 
interposition  of  this  Court  to  protect,  by  refusing 
decree  of  sale,  certain  interests  in  the  estate  of  tlrm 
late  JoJm  Witkam,  that  might  be,  and  as  was  com 
tended,  would  be,  prejudiced  by  the  effect  of  sucr 
decree.    It  was  urged,  moreover,  that  the  widow 
the  late  John  Witham  still  lives,  and  that,  first,  n- 
benefit  could  accrue  to  a   purchaser  at  a  sale,  3 
ordered,  inasmuch  as  by  the  provisions  of  the  wiX  * 
the  realty  cannot  be  sold  whilst  she  lives;  secondly ^r 
that,  as  at  her  death  the  whole  of  that  real  estate  wil  ^ 
bo  converted  into  personalty,  any  interest  now  exisfc  "^ 
ing  in  it  must  then  become  personalty  also;  thirdly ^ 
that  at  that  event,  in  case  the  widow  shall  happen  t 
survive  George  Witham^  and  leave  one  or  more  du- 
dren  of  the  testator  her  surviving,  there  will  tlu 
exist,  by  terms  of  the  will,  no  interest  whatever  in  th. 
heirs  or  assignees,  or  in  the  personal  representatives 
of  George  Witham  in  the  real  estate  of  his  late  fiither^ 
when  then  by  a  sale  converted  into  money;  »' 
fourthly,  that  the  interest  in  question  purporting 
be  conveyed  by  the  mortgage  being  in  terms  "th 
^^  one  eighth  part  or  share  of  and  in  those  estates  t 
"  which  he,  the  said  George  Witham^  is  entitled  undfi^ 
^^  and  by  virtue  of  the  last  will  and  testament  of  tb- 
^^  said  Joh7i  Witham,''  that  interest  was  and  is  either 
nullity,  or  if  it  exist,  it  was  at  the  execution  of 
mortgage,  and  now  is  an  interest  in  the  personaiHH 
the  late  John  Witham, 
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On  behalf  of  the  plaintifi'  it  was  argued,  and  as  I      1865. 
lliixi.]£  unanswerably,  that,  first,  uo  opposing  equity  "HuroszMtoir 
has  iDeen  suggested  to  the  Court ;  secondly,  that  none     wrbam. 
exists;  and  thirdly,   that  as  it  is  admitted  on  the 
pleadings  that  George  Withaniy  in  order  to  secure  a 
del>t  due  by  him  to  the  plaintiff,  did  convey  to  him 
w'liatever  interest  he  at  the  execution  of  the  mort- 
S^S^  bad,  to  the  extent  of  one-eighth  part,  in  the 
estates  of  his  father,  and  has  ever  since  failed  to 
satisfy  that  debt,  George  Witham  is,  and  ought  to  be, 
so-tgect  to  an  equitable  estoppel  from  denying  the 
plfitintiff's  right,  asked  for  in  the  usual  form,  to  a 
sale  of  that  interest,  whatever  its  value  or  its  nature 
m&y  be. 

The  following  considerations  appear  to  me  decisive 
in.  favor  of  the  plaintiflF's  claim. 

The    contract  between    the   parties  must  be  re- 
garded by  us  as  a  mere  security  for  money  lent,  and 
^^  recognize  on  behalf  of  the  defendant  every  con- 
ceivable equitable  right  or  privilege  in  the  corpus  of 
the  security,  which  is  consistent  with  the  mere  equity 
*^  the  plaintiff  to  have  the  whole  of  that  corpus  avail- 
able for  the  payment  of  principal,  interest,'and  costs. 
-"^t  I  know  of  no  rule  of  equity,  and  no  practice  in 
Cotirts  of  Equity,  which  gives  a  mortgagor  any  right 
^^     privilege  which  extends  beyond  this,  or  which 
beyond  this  limits  the  right  of  the  mortgagee.    The 
defendant,  George  Witham,  has  been  distinctly  notified 
~^t  the  plaintiff  sought  a  foreclosure  and  sale  of  all  the 
int^i^Qg^  (whatever  they  may  be)  in  the  estates  of  his 
^*^  father  which  that  defendant  pledged  to  the  plain- 
"™    as  a  security  for  a  debt,  and  which  it  was  alleged 
*^®    Ixad  not  paid  at  the  commencement  of  the  suit. 
^^^^^^e  Witham  has  made  no  defence,  and  judgment 
^^    l>een  entered  against  him,  and  a  portion  of  the 
^^^^gaged  property  has    been   actually  sold.      He, 
,  ^^ofore,  has  admitted  the  truth  of  every  allegation 
^^  "tJie  plaintiff's  writ.    He  has  not  asked  this  Court 
^^terpose  on  his  behalf.     Charles  D.  Withamj  the 

8S 
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1866.       other  defendautf  brought  into  Court  as  a  trustee  uuii^^ 


HoiGBortoN  the  will  in  which  George  WUham  has  acknowledg< 
wixHAx.     himself  to  be  interested  as  a  cesitd  que  trusty  has  a 

peared  indeed,  and  pleaded,  but  has  urged  no  eqai^^ 
on  behalf  of  himself  or  the  cestuis  que  tnisij  except 
what  may  be  thought  to  arise  out  of  his  mere  rela- 
tion to  the  will  and  to  the  estate  that  he  represented. 
K,  then,  real  or  supposed  equities  on  behalf  of  the 
defendants,  or  either  of  them,  or  of  any  person  or 
persons  who  are  or  may  be  interested  in  the  suljject 
matter  in  question,  are  so  interposed  as  to  preveDt 
this  plaintifi  from  making  the  mortgaged  premises  to 
their  utmost  extent  presently  available  as  a  security 
for  the  mortgage  debt,  (and  they  will  be  so  interposed 
if  the  order  appealed  from  be  confirmed),  then,  un- 
deniably, that  consequence  will  result,  not  from  an 
appeal  made  by  the  defendants,  or  either  of  them,  or 
any  persons  whom  they  represent,  but  from  the  mere 
unsolicited  interposition  of  this  Court.    That  a  spoo- 
taneous  interposition  is  without  precedent,  I  will  not 
undertake  to  say,  but  I  will  venture  to  affirm  that  it 
is  unprccedonted  in  English  Courts,  and  the  Courts  of 
this  colony,  whore  the  equities  that  induce  it  are  not  w 
manifestly  and  prominently  brought  to  the  notice  e* 
the  Court  that  their  existence  cannot  form  the  snV- 
jectof  controversy.    Do  such  exist  in  this  case?   ^ 
a  sale  were  to  take  place  to-morrow,  and  the  intere*^ 
in  question  were  to  bring  the  most  insignificant  stt**^^ 
no  prejudice  to  the  person  who  other  than  thb  mo^' 
gagor  may  prove  to  be  interested,  at  a  future  trust-^ 
sale   after  Mrs.  WUham's  death,   can    by  possibili^^ 
arise,  for  the  purchaser's  title,  under  this  last,  will 
paramount  to  that  of  a  purchaser  under  the  forecl 
sure  sale.     But  it  is  said  George  WUham  may  be  pr^ 
judiced,  because  it  is  not  to  be  assumed  that  u,ufC 
persoH  will  be  found  who,  in  view  of  his  present  in-^ 
terest,  ancl  of  future  contingencies  afirecting  it,  will 
be  prepared  to  bid  any  sum  at  all  proportioned  to 
what  the  intfs^nsic  value  of  that  interest  may  even- 
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liUy  prove  to  be.  To  this  the  following  answerB  1866. 
^1  I  think,  conclusively  suggested :  First,  George  nxnmasimi 
^(ham,  when  he  executed  the  mortgage,  consented  wmini, 
t^at  such  sale  should  take  place  in  case  he  should  fail 
f*^  lie  did  fail)  to  pay  his  debt  at  the  appointed  time 
^^  the  mortgagee ;  secondly,  he  was  notified  that  an 
^^tliority  for  such  sale  would  be  demanded  in  the 
'^tirt  before  which  he  was  summoned  to  appear,  and 
^1  lag  so  notified  has  urged  no  reason  why  it  should 
^^  be  given ;  thirdly,  it  cannot,  and  under  the  cir- 
^^^^stances  it  ought  not  to  be,  assumed,  that  at  a 
^^sent  sale  a  considerable  sum  would  not  be  oflTered 
'^^  the  interest  in  question;  fourthly,  that  if  an 
^tiagined  equity  may  exist  on  behalf  of  defendant, 
educing  a  postponement  of  a  sale  because  it  may 
be  that  if  an  order  therefor  be  withheld  until  Mrs. 
yifUhomCs  death,  the  interest  will  then  produce  a 
larger  sum  than  it  would  now,  for  the  benefit  of  the 
norigagcry  so  on  the  other  hand,  may  and  ought  a 
x>anter  equity,  on  behalf  of  the  mortgagee,  to  be 
'ecognized,  to  the  effect  that  such  a  postponement 
lot  only  leaves,  in  the  meanwhile,  the  creditor's  debt 
mpaid,  to  his  prejudice,  but  that  circumstances  over 
rhich  this  Court  have  no  control,  and  cannot  foresee, 
nay  exist  at  the  time  of  the  trustee  sale,  that  will 
Qi^e  a  sale  of  the  interest  less  productive  then,  than 

I  sale  now  may  possibly  be. 

There  are  two  important  rules  of  equity  law  in- 
volved in  this  question  which  I  should  have  been 
;lad  to  have  heard  argued ;  but  as  they  were  not  at 

II  referred  to,  I  have  felt  it  necessary  to  examine 
hem  for  myself.  They  are  novel  in  practical  appli« 
ation  in  this  province.  I  allude  to  the  doctrine  of 
» equitable  conversion,"  and  of  "  election,"  as  inci- 
[ent  thereto.  "  The  doctrine  of  equitable  conversion 
'  18  embodied  in  the  maxim  that  ^  what  ought  to  be 
^^done  is  considered  in  equity  as  done,'  and  its 
'  meaning  is,  that  whenever  the  holder  of  property  is 
*  Mftject  to  an  equity  in  respect  of  it,  the  Court  will, 
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1866.      "  as  between  the  parties  to  the  equity,  treat  the  sub- 
HoTOHiifsoN   '<  ject  matter  as  if  the  equitj  had  been  worked  ouU 
wiTRAx.     <*  and  as  if  impressed  with   the  character  which   it 
"  would  then  have  bonie."    {Adams*  Equity^  p^^  135.) 
This  is  the  general  principle,  but  the  following  inci- 
dents of  it  are  important  in  reference  to  a  decision  of 
the  particular  question  before  us.     *'  The  conversion 
**  will    operate   for  these  purposes  only   which   fall 
"  within  the  scope  of  the  trust,  and  it  is  limited  to 
**  the  purpose  of  the   donor,  &c."     (Adams'  EquUyy 
page  138,)     "Where  land   is   to   be   converted  iuto 
'*  money,  or  money  into  land,  the  'notional  conversion' 
^*  will  subsist,  only,  until  some  cestui  que  trusL  who  is 
"  competent  to  elect,  intimates  his  intention  to  tftke 
*'  the  property  in  its  original  character.     The  Caurt 
"  will  not  compel  a  conversion  against  the  will  of  th^ 
'*  absolute  owner;  for  should  the  conversion  be  mad©* 
"  he  would  immediately  reconvert  it,  and  equity  iBviU 
"  do  nothing  in  vain.*'     [Lewin  on  Trusts  and  Trusic^9 
page  623.)    "  A  remainder-man  may  elect,  so  as   *^ 
"  bind  the  rights  of  his  heir,  and  pei*sonal  represoJ^' 
**  tative,  inter  se ;   notwithstanding  the  subsistence  ^* 
"  the  prior  estate.    But  the  remainder-man  can,  ^^ 
*'  course,  only  elect  subject  to  the  right  of  the  owa^^ 
*^  of  the  prior  estate  to  call  for  the  actual  conversi^^ 
"  in  accordance  with  the  instrument  of  trust"    {Ibi^^ 
page  625.) 

"It  is  not  the  declaration"  (of  the  donor)  "b"*^ 
"the  duty  to  convert,  which  creates  the  eqnitalr^^ 
"  change."    {Adams'  Equity^  page  136.) 

Stjoryj  with  that  clearness  which  marks  all  his  di 
nitions  of  legal  rules,  thus  expresses  the  equitabl 
rule   under  consideration.      He  says,  in   his 
Jurisprudence,  sec.  793.     "  Upon  the  ground  of  in  ten 
"  tion  also,  if  it  can  be  collected  from  any  present  oi 
"  subsequent  acts  of  the  parties,  that  it  is  their  inten-^ 
"  tion,  notwithstanding  any  will,  or  deed^  or  other 
"  instrument,  that  the  property  shall  retain  its  present 
"character,  either  in  whole  or  in  part»  Courts  of 
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** Equity   will   act   upon    the    inteution.      Thus,   for      1865. 
"instance,  if  money  is  directed  bj'  a  will  or  other  ucrcBiifBox 
"*in3tx*ument  to  bo  laid  out  in  land,  or  land  is  directed     wi^am. 
'•to  be  turned  into  money,  the  party  entitled  to  the 
"beneficial  interest  may,  in  either  case,  if  he  elects 
*•  BO  to  do,  prevent  any  conversion  of  the   property 
"from  its  present  state,  and  bold  it  as  it  is,     ^^     *    It 
"is  til  is  election,  however,  and  not  the  mere  right  to 
"mate  it,  which  changes  the  character  of  the  estate." 
^o\v,  applying  these  principloii   to   the  particular 
case,  we  shall  find  that  they  are  decisive  to  eslablish 
tbe  following  positions : — First.  Looking  to  the  point 
^f  tiTue  when  the  defendant,  George  Withamy  executed 
^^^  mortgage  in  question,  at  which  time  the  estates 
^f  John  Witkam  were  vested  in  the  trustees  under  his 
'^^n,  who  were  directed,  at  the  happening  of  certain 
events,  to  make  an  actual  conversion  by  sale,  and  to 
^^posc  of  the  proceeds  in  the  manner  declared  by 
^n^   testator  for  the  benefit  of  certain  persons  indi- 
cted, amongst  whom  it  is  indisputable  that  George 
^ithaniy  the  defendant,  77iight  then  be  included,  and 
^hom,  indeed,  in   one  way  of  reading  the  will,  he 
^one  might  then  represent  at  that  point  of  time,  the 
defendant  was  beneficially  interested  in  respect  of  his 
''©Version  contingent  on  his  surviving  the  happening  of 
Ae   events  referred  to.     Nay,  it  is  undeniable  that,  if 
«o     should  be  the  oydy  surviving  child  of  his  father 
**'^X33g  at  the  happening  of  those  events,  and  if  the 
^©B'tator  intended  that  one  only  child,  if  so  surviving, 
^^^o-^xld  take  all  the  proceeds,  he  alo7ie  would  be  then 
^ficially  interested  in  the   estates  of  his  father, 
er  in  their  original  or  then  converted  state.     It 
*®  ^^lear,  therefore,  that  at  the  point  of  time  referred 
^>    lie  had  such  an  interest  in  those  estates,  or  the 
?^^^toej  representing  them,  that  he  could  legally  convey  it, 
.  ^^ii^all  have  occasion  to  notice  cases  that  will  establish 
"^^*^,  which,  indeed,  no  equity  lawyer  would  contro- 
^.    The  act  done  by  this  defendant  at  that  point  oi 
^  viz.,  the  execution  of  the  mortgagty  not  onlj^  in 
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1865.      effect,  transferred  to  this  plaintiff  the  whole  beneficis/ 
HDTCHiyBOK  interest  of  the  defendant,  (whatever  it  was),  but  it  tiso 
y^TBAx.     manifested,  unmistakably,  the  election  of  the  defend- 
ant to  treat  as  realty  his  interest  in  the  estates  of  hit 
late  father,  then  vested  in  the  trustees  of  the  latter 
under  his  will. 

My  view  of  this  case  renders  it  necessary  for  me  to 
refer  to  the  original  mortgage,  which  is  the  foanda- 
tion  of  the  action.     That  instrument  began  by  reciting 
the  will,  by  which  George  Wttham  became  entitled  to 
one-eighth  share  of  certain  estates  alleged  to  be  in  the 
will  more  particularly  described.    After  this  recitaU 
the  mortgagor  grants  to  the  plaintiff  and  his  heirs,  &&*i 
all  the  certain  one-eighth  part  or  share  of  and  in  thoB^ 
estates,  to  which  he,  the  said  George^  was  so  entitl^ 
under  and  by  virtue  of  the  said  will,  Sabendm  ^ 
tenendum  the  premises  described,  to  the  said  TWto'* 
Hutchinson,  (the  mortgagee),    his  heirs,   &c..     Tb^ 
mortgage  contains  an  express  covenant  of  the  said 
George  Witham,  his  heirs,  &c.,  with  the  said   WiBtf^ 
Hutchinson,  that  the  premises  are  free  from  all  fonn^'' 
incumbrances, — and  that  the  said  William  HuichxK^9 
his  heirs  and  assigns,  in  default  of  payment  by  th^ 
mortgagor,   shall  have  peaceable  enjoyment  of  ^^ 
mortgaged  premises,  without  interruption  of  any  p^^' 
son  whatever.    And  further,  that  he,  the  said  QtBfr9^ 
Witham^  will  execute  all  further  documents  for  assi^' 
ing  the  premises  to  the  said  William  Hutehinscn  nf^ 
his  heirs. 

Here,  then,  are  a  grant  and  covenants,  iu  respect  ^ 
real  estate,  by  one  asserting  himself  to  be  the  own 
of  it,  which  bind  the  heirs  of  the  person  who  ezecn 
the  instrument  in  question,  and  operate  expressly  tC^ 
the  benefit  of  the  mortgagee  and  ?as  heirs. 

George  Witham,  then,  thus  treated  his  contingei^ 
beneficial  interest  a^  real  estate^  and  so  declared  hi.^ 
election  that  it  should  remain  such,  and  should  not  b^ 
converted  on  the  happening  of  the  events  specified  in 
the  will.    We  shall  see  this  clearly,  as  the  inevitable 
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concseqaence  of  acknowledged  principles,  if  we  sup-      1865. 

poae    the    mortgage   paid    off— the  widow    of  Johi  HuToaorMnr 

Witham  dying  after  the  youngest  child  attained  his     wixham. 

majority — and  the  possible  event  realized   of  George 

Wttham  being  one  of  the  children,  or  the  only  child 

of  liis  father  then  living.     In  this  "  condition  of  cir- 

"cvimstances,"   if  George    Witham    invoked    Equity, 

P^'^yed  that  there   should  be  no  sale,  but  that  the 

^""^cteea  should  be  ordered  to  convey  the  realty  to 

*^Hq  as  alone  interested,  (if  he  were  alone  interested,) 

^^  otherwise,  to  him  and  his  co-survivors  concurring 

iJi     the  prayer,   the  prayer  would   be  granted  as  a 

o^^tter  of  course.      This  state    of  things  and    the 

^Oitable  consequences  of  it  show  also,  the  fallacious- 

^^«i  of  a  contention  "  that  what  John  Witham  gave 

^  oontingently  and  beneficially  to  this  defendant  is 

**  l>tit  a  mere  interest  in  the  proceeds  of  a  future  sale 

**  of   the    realty.'*     In    the    "condition    of   circum- 

"  Btances "  adverted  to,   the  very  corpus  of  the  realty 

^ould  become  the  absolute  property  of  George  Witham, 

Xt  ia  not  necessary  to  enquire  whether,  at  tato,  such 

ft  ocntingent  interest  as  George  Witham  had  under  hi^i 

fitttcr's  will,  at  the  execution  of  the  mortgage,  was 

ft^signable.     It  is  sufficient  that  it  has  long  been,  and 

'^^^W  iSi  a  settled  principle,  m  equity y  that  such  could 

be  Assigned.     Lewin  says,  expressly,  (page  10),  on  the 

ft^fhority  of  cases  which  he  cites,  "  the  equity  of  a 

*  •*<?^^Mi  que  trusty  tlwugh  a  bare  contingency  or   possi- 

**  *«Z£(y,  is  assignable."     And  again  (p.  450),  ''it  may 

/  t^«  laid  down  as  a  general  rule,  that  an  equitable 

^•^"^^rest  may  be  assigned,  though  it  be  a  mere  possibility ^ 

that  either  with  or  without  the  intervention  of  a 

Btee."     A  leading  case — Crabtree  v.  BrambUy  3  Atk. 

^^O,  on  the  point  of  election,  is  not  in  principle  to  be 

^^tinguished  from  that  which  is  now  before  us. 

("IThe  learned  judge,  after  stating  that  case  fully,  and 

'Jtcing  the  arguments  of  Counsel  in  it  that  wer« 

jpted  by  the  Court,  proceeded  as  follows : — ) 
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1865.  Lord  Hardwickt is  judgrueut  concedes  :  First,  Tbat 

HuTOHnisox   where  an  estate  is  directed  to  be  sold,  and  the  pro- 
wiTHAM.      ceeds  of  sale  to  be  disposed  of  in  such  a  way  as  that  a 
particular  person  will,  or  may,  at  time  ot  sale,  have  an 
interest  therein,  an  election  may  be  exercised  by  that 
person,  and  exercised,  whilst  the  estate  is  in  trustees, 
and  during  the  continuance  of  a  life  estate,  which  must 
terminate  before  there  can  be  an  actual  conversion 
Secondly,   That  thai  election  may  be  evidenced  by 
any  act  that  (to  use  Lord  Hardicicke's  words)  ^^m(^ 
to  an  approbation  that  the  subject  matter  shall  contirm  in  fc 
then  existing  state,''    Thirdly,  Where  evidence  of  such 
election  appears,  the  Court  will  not  act  against  the 
intention  merely  because  the  original  trust  was  to  turn  tk 
land  into  money.    The  words  which  I  have  underscored 
are  those  of  the  Attorney  General,  arguing  for  the 
defendant,  BramblCj  and  the^-  were  approved  by  the 
Chancellor.     Mr.  NoeFs  argument  for  the  defendant  in 
that  case,  which  was  also  sanctioned  by  Lord  E(ffd' 
wicke,  was,  and  it  is  very  pertinent  to  the  case  before 
us: — "This    Court    does  not,"   he   said,    "dftsofc^ 
consider  money  to  be  laid  out  in  land,  as  landj  or  land 
turned  into  money,  as  money,  unless  it  is  consistept 
with  the  purposes  for  which  the  land  was  intended  to 
be  sold,  or,  on  the  other  hand,  for  which  the  money  is 
to  be  invested  in  land."    Now,  the  application  of  this 
:to  the  particular  case  will  be  apparent,  if  it  be  asked-- 
What,  referring  to  John  Witham's  will,  are  the  par* 
poses  for  which  he  directed  his  land  to  be  sold?   The 
answer  is — ^For  the  benefit  of  his  children,  and  of 
George  Witham — one  of  them.     He  signified,  unmis- 
takably, his  approbation  of  his  interest  in  his  father  * 
real  estate  continuing  to  be  real  estate,  by  treating  ^^ 
as  such,  and  conveying  to  Hutchinson  and  his  heirs,  1^* 
.( William's)  interest  in  it  in  the  form  and  character  ^^ 
real  estate.     In  Harcourt  v.  Seymour^  2  Sim.  N.  S.  ^ 
there  is  a  perfect  recognition  and  adoption  by  the  V^^^ 
Chancellor  of  the  principles  of  Lord  Hardtoicke's  i^ 
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.    This  will  appear  fully  by  refereuce  to  the  case.       1865. 

commencing  words  of  the  Vice  Chancellor's  judg-  hdtothson 

t  are  as  follows  : — "  I  take  the  law  upon  this  case  ^'t^^**  «  •^• 

•e  perfectly  clear.     When,  by  a  settlement,  land 

been  agreed  to  be  converted  into  money,  or  money 

land,  a  character  is  imposed  upon  it,  until  some- 

''  entitled  to  take  it  in  either  form  chooses  to  elect 

instead  of  its  being  converted  into  money,  or 

land,  it  shall  remain  in  the  form  in  which  it  is 

ally  found.     There  can  be  no  doubt  that  that  is 

aw,  and  the  only  question  in  each  particular  case 

iVhether  there  have  been  acts  sufficient  to  enable 

Court   to    say  that  the  party  has  so  elected.'" 

1  if  I  were  constrained  to  regard  the  property  in 

tion  o5  personalty^  I  should  not  feel  myself  obliged 

ifuse  to  this  appellant  a  judicial  order  of  foreclo- 

and  sale  of  it  as  such.    This  I  say  after  an  exami- 

)n  of  the  authorities.     They  will  be  found  suffi- 

tly  explained  and  elucidated  in  Kent's  Commeri' 

?,  (vol.  2,  m.  p.  532— vol.  4,  m.  p.  138, 139.)     The 

It  would  appear  to  be,  that  in  cases  of  pledges 

tly  speaking,  or  of  mortgage  of  chattels,  a  Court 

liancery  may  make  a  judicial  order  of  foreclosure, 

gh,  in  many  instances,  and  especially  in  those  of 

)  pawns  by  way  of  security  for  a  debt,  the  creditor 

,  on  giving  proper  notice,  sell,  of  his  own  autho- 

without  the  interposition  and  sanction  of  a  Court. 

3e  Tucker  v.  Wilson^  1  P.  Wms.  261 ;  and  Kemp 

esibrookj  1  Ves.,  278.) 

follows,  from  the  views  which  I  have  expressed, 

in  my  judgment,  there  should  be  an  order  of 

losure  or  sale. 

Appeal  dismissed. 

torney  for  plaintift',  H.  Blanchardj  Q.  C. 

tomey  for  the  defendant,  Charles  D.  Witham, 

kLiherlandj  Q.  C. 

84 


664  TRINITY  TERM, 


1865. 


j«/y29.  In  Re  T.  J.  WALLACE. 

A  letter  writ-  XTQUNG    C.  J.,  Oil  the  first  day  of  Term,  static/ 
riate/to  a'      X    that  ill  January  la^t   he   had   received  a  veij 
to^^^e^j^e  extraordinary  letter  from  Mr.  T.  J.  WaUacSy  a  barrister 
and  the  whole  of  this  Court.     At  the  next  Chambers  sitting  there- 

SiiS?  ^^^^^'  '^®  (^'"^-^  Justice)  had  stated  publicly  that  the 

in  cases  in  whole  Court  would  deal  with  the  letter,  which  they 

aparty^irr  ^^^  accordingly  done,  and  had  decided  that  it  was  a 

contempt  of  hiffh  coutcmpt  of  this  Court,  and  would  be  dealt  with 

Court,    for  ^       ,  ^ 

which  the  ^S  BUCh. 

Court  maj,  of      T|^^  learned  Chief  Justice  then  handed  the  follow- 

its  own  motion, 

suspend  him    ing  rulc  to  /.  W.  Nutting,  Esquire,  the  Prothonotary 
from  practice,   of  the  Court,  and  requested  him  to  read  and  file  it. 
whieli  was  accordinsjly  done. 

''  Halifax  SS.     In  the  Supreme  Court,  1865. 

In  re  Thomas  J.  Wallace. 

On  reading  a  letter  addressed  in  vacation  by  Thi0<^ 
J.  Wallace,  Esquire,  an  attorney  and  barrister  of  this 
Court,  to  the  Honorable  the  Chief  Justice^  dated  the 
26th   Januarj/   last,   and  proved  by   the   affidavit  ot 
James  W.  Nutting^  Esquire,  to  be  of  the  handwriting 
of  said  Thomas  J,  Wallace^  and  said  letter  containing 
scandalous  matter,  and  being  a  contempt  of  this  Court  - 
It  is  ordered  that  said  Thomas  J.  WaJlace  have  unti^ 
Saturday,  the   22nd   instant,  to  show  cause  why  h^ 
should  not  be  suspended  from  practice  as  such  atto^' 
ney  and  barrister,   until   he   shall   make  a  8uita*>^^ 
apology  in  writing,  to  bo  read  in  open  Court,  forsU-^^ 
his  contempt. 

By  the  Court,  18th  July,  1865. 

J.  W.  Nutting,  Proth*y. 
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The  following  letter  and  affidavit,  being  the  letter      1865> 
^.ad  affidavit  referred  to  in  the  above  rule,  were  also        inn     . 
tiled  at  the  same  time  : 

"  Halifax,  26th  January^  1865. 

The  Honorable  the  Chief  Justice  : 

Sir, — I  shall  feel  obliged  by  your  filing  the  judg- 
ment given  in  Court  in  my  case  with  Mr.  Sutherland 
vrithout  any  additions.     I  say  without  any  additions, 
because  in  the  case  of  Dunphj  v.  Wallace  I  had  much 
jreason  to  complain  of  the  decision  there  filed,  as  very 
material  additions  were  made  to  it,  and  much  said 
^v^ith  a  view,  as  I  and  others  thought,  of  meeting  me 
at   UngUmd.      I  must,  I  think,   decline  sending  to 
JSngland  the   decision  given  on   my  petition  for  an 
sippeal,  in  consequence  of  a  statement  made  therein, 
to   the  effect  that  other  modes  were  pointed  out  by 
vrhich  the  matter  might  have  been  removed,  but  I 
i-emember  only  one  way  mentioned,  that  by  certiorari, 
2^nd  this  certainly  is  not  modes.    Now,  as  regards 
one's  position  after  the  removal  of  a  cause  by  cer- 
tiorari, I  think  I  can  safely  say  that  no  practitioner 
a,t  our  bar  understands  it.     In  the  case  of  the  City 
of  Halifax  v.  Wallace,  according  to  the  decision  of  the 
Court,  I  would  not  have  been  allowed  to  try  the  cause 
only  for  the  defects  in  the  affidavits  produced  on  the 
part  of  the  city.    Remembering  this  case,  I  was  a  good 
^eal  surprised  to  hear  the  Court  say  that  had  the 
oause  with  Mr.  Sutherland  been  removed  by  certiorari, 
it  would  have  been  sent  to  a  jury,  leaving  the  impres- 
sion on  my  mind  that  the  party  so  removing  a  cause 
lias  a  right,  as  a  matter  of  course,  to  a  trial,  the  very 
:treverBe  of  what  was  decided  in  the  case  of  the  City  of 
^Saiifax  V.  Wallace.    It  is  true,  in  that  case  I  good- 
Xiaturedly  remarked  that  the  decision  would  likely  be 
different  when  it  fell  to  my  lot  to  be  on  the  other  side, 
«^nd  I  venture  to  say  had  my  case  with  Mr.  Sutherland 
iDeen  removed  in  the  first  instance  by  certiorari  (a 
course,  however,  which  never  occurred  to  the  Hon. 
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1865.       Mr.  JohistoHy  then  iiiy  counsel),  1  would  have  beei 


In  re        met  with   a  thousand    objections,   resulting    in  mi 
defeat,  as  on  the  appeal. 

"  I  may  be  wrong,  but  I  can't  help  thinking  that^ 
am  not  fairly  dealt  with  by  the  Court  or  Judges,  a^^ 
that  the  well-beaten  track  is  often  departed  from  ^ 
some  bye-way  to  defeat  me.    Even  in  that  little  a  ^^ 
of  Wallace  v.  Connolly^  the  case  was  not  decided  n\yoi 
the  affidavits,  but  a  person  was  spoken  to  out  of  doors 
and  the  case  decided  upon  what  he  said,  not  under 
oath,  while  the  rule  is,  that  a  Judge  can't  use  even 
knowledge  within  his  own  mind,  much  less  obtain  it 
from   others,  but  must  decide  upon  the  affidavits. 
Better  tell  me  at  once  to  bring  no  affidavit  intoCoart, 
for  if  Mr.  Smith  or  any  such  person  shall  even  state  to 
me  that  there  is  a  different  impression  of  the  facts  ou 
his  mind,  you  must  fail  as  a  matter  of  course.   I  could 
also  recall  cases  where  the  decision  was,  I  believe, 
largely  influenced,  if  not  wholly  based  upon  informa- 
tion received  privately  from  the  wife  of  one  of  the 
parties  by  the  Judge.     Is  this  justice  ?    I  think  a 
Judge  in  England  would  be  a  little  startled  to  hear 
that  a  Judge  in   Nova  Scotia  listened  to,  much  less 
decided  upon,  information  obtained  in  this  way. 

"  I  was  on  more  than  one  occasion  almost  temp^^ 
to  bring  these  things  to  the  notice  of  the  Legislator* 
but  I  overlooked  them,  as  I  trust  you  will  overlooi^ 
anything  in  this,  should  there  be  anything  in  it  ^^^ 
strictly  within  allowable  limits. 

Your  very  obdt.  servant, 

T.  J.  Wallace- 

"  Halifax  S.  S. 

I,  J.  W.  Nuttiyig,  of  Halifax,  in  the  county  ^ 
Halifax  J  Prothonotary  of  Her  Majesty's  Supr^^ 
Court  of  Judicature,  make  oath  and  say  that  I  ^ 
well  acquainted  with  the  handwriting  of  T.  J.  Walt^ 
one  of  the  Barristers  of  said  Court,  and  that  I  ve 
believe  the  paper  writing  or  letter  hereto  anner 
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^■^ci  the  signature  '  2\  J.  WaUace'  thereto  subscribed,      1865. 
^      te  of  the  proper  handwriting  of  the  said    T.  J.        inn 

T»>-      „  Wallace 

J.  W.  Nutting." 

^"^^om  before  me  this  Eighteenth 
<lay  of  My,  A.  D.  1865. 

W.  Young. 


} 


The  afEdavit  of  the  service  of  the  rule  was  now 
(^-July  22nd)  read. 

WaUacey  in  person,  then  showed  cause.  He  was 
Surprised  to  be  called  on  to  show  cause  against  a  rule 
Opened  in  this  way.  He  had  to  answer  merely  an 
affidavit  of  service.  The  letter  complained  of  had  not 
been  read,  and  there  was  no  affidavit  that  it  had  ever 
reached  the  Chief  Justice,  The  rule  should  have  been 
moved  by  a  barrister,  and  not  by  the  Court.  In  re — 
Gent.  3  Nev.'^J  M.,  566;  1  Harr.  Dig.,  517.  He  was 
called  on  to  answer  a  charge,  and  not  a  single  case 
had  been  cited  to  show  that  he  should  be  struck  oft 
the  roll.  The  letter  could  not  be  considered  in  Court, 
as  it  had  not  been  read. 

The  course  pursued  by  the  Court  in  moving  the 
rnle  is  prejudging  the  case.     8  Moore*s  Privy  Council 
Oases,  157.     The  letter,  he  thought,  could  not  be  con- 
sidered a  contempt.     Had  he  been  called  on  by  the 
Court  to  explain,  and  had  refused  to  do  so,  then  he 
xnight  not  have  had  reason  to  complain  of  the  course 
pursued.    Even  if  the  letter  were  a  contempt,  a  bar- 
rister could  not  be  suspended  or  struck  off  the  roll  for 
Writing  it.    There  should  first  have  been  a  rule  nisi 
for  an  attachment.     3  Doiol,  39,  Id.  p.  320.    If  a  party 
can  justify  what  he  has  said,  or  can  explain  it,  or  can 
show  that  he  did  it  without  any  intention  to  insult,  it 
is  not  a  contempt.     Some  opportunity  should  have 
been  aftbrded  in  this  case  to  show  this,  and  there 
should  have  been  an  affidavit,  stating  that  he  was 
guilty  of  contempt.    The  Court  will  not  exercise  sum- 
laary  jurisdiction  over  attornies,  unless  in  cases  of 
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1865.       palpable  fraud.     2  ScoUy  131.    An  attoraey  ma.y  l 
lure        struck  off  the  roll  for  gross  misconduct  or  msiUpnc, 
tice,  but  not  merely  for  writing  a  letter,  or  for  an  net 
for  which  he  may  atone  by  a  mere  apology.     Cta 
2  ChiL  Arch.  Q.  B.  Practice,  (10th  ed.,)  1648 ;  3  Mom's 
P.  a  a,  414 ;  7  do.,  174 ;  1  Harr.  Dig.,  516. 

( Wallace  then  read  an  affidavit  of  his  own,  stating 
that  the  letter  wa^  not  written  bv  him  with  a  view 
to  insult  the  Chief  Justice,  or  to  treat  him  or  the  Court 
contemptuously;  that  he  felt  aggrieved  at  the  time  in 
consequence  of  certain  decisions  given  in  matters  in 
which  he  was  concerned,  and  that  he  did  not  think  it 
wrong,  whilst  requesting  the  Giief  Jusiice  to  file  his 
judgment  in  one  of  said  cases,  to  complain  of  what  he 
( WaUace)  believed  to  be  real  grievances  ;  that  as  this 
was  done  by  a  letter  guarded,  as  he  thought,  by  appro- 
priate terms  of  apology,  he  thought  it  could  not  be  con- 
strued to  be  offensive ;  that  when  he  found  it  was  so 
considered  by  the  Chief  Justice,  he  stated  to  him  that 
he  was  surprised  he  should  construe  it  to  be  an  insult; 
that  he  did  not  intend  it  as  such  to  him  or  the  Court ; 
that  he  regretted  it  very  much,  and  hoped  it  would 
go  no  further,  and  offered,  as  he  {WaUace)  thought, 
an  ample  apology ;  that  he  admitted  that  the  state- 
ments referring  to  the  Court  in  said  letter  were  much 
broader  than  he  intended,  and  he  certainly  did  not 
mean  them  to  apply  to  the  Court  when  fully  consti- 
tuted, and  that  he,  therefore,  for  this  oversight  or 
slip  of  pen,  fully  and  freely  apologized. 

The  affidavit  goes  on  to  refer  to  several  cases,  in 
which  Mr.  Wallace  alleges  that  the  Chief  Justice  treated 
him    unfairly,    and    concludes    with    the    following 

paragraph : — 

"And  I  further  say  that  thus   finding  the  (Mj 
"  Justice  so  hostile  to  me,  and  fearing  I  might  get  into 
"trouble  with  him  or  the  Court,  I  concluded  not  to 
"  do  any  Chamber  business  before  him,  except  what 
"  I  could  not  avoid ;  that  if  I  have  drawn  erroneous 
"conclusions  regarding  the   Chief  Justioe   on   these 
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^ccasionSi  I  regret  it  much,  and  if  convinced  of  it      1865. 
"^ould  gladly  apologize  to  him  for  all.*')  wJf/?/ 

C.  A.  V. 

YouHG  C.  J.  now  (July  29)  delivered  the  judgment 
^f*  the  Court, — the  other  five  Judges  being  present. 

The  judgment  I  am  about  to  pronounce  is  to  be 
ti-ciken  as  the  judgment  of  the  whole  Court,  and 
having  been  submitted  to  my  brother  Judges,  and 
Uiet  their  approval,  it  is  to  be  received  as  the  unani- 
tnouB  expression  of  our  opinions. 

The  Judge  of  Probate  at  Halifax  having  passed  an 
Order  on  the  16th  January^  1863,  declaring  that  the 
said  Tlvomas  J.  Wallace  had  been  guilty  of  a  contempt 
committed  by  him  in  the  face  of  that  Court,  and 
suspending  him  from  practice  therein  as  advocate  or 
proctor,  Mr.  Wallace  appealed  from  that  order  to  the 
Sapreme  Court,  and  the  appeal  was  heard  before  us 
in   December  last,  when  we  decided,   for  the  reasons 
assi^ed  in  a  written  judgment  now  on  file,  that  the 
appoul,  having    been    taken    under  the    Provincial 
Statute  and  not  by  certiorariy  could  not  be  entertained ; 
that  Mr.  Wallace  had  mistaken  his  course,  and  that 
the  contempt,  therefore,  was  not  judicially  before  us. 
In  January  last,  having  taken  charge  of  the  business 
for  that  month,  Mr.  Wallace  moved  me  at  Chambers 
to  allow  an  appeal  from  the  above  decision  to  Her 
Majesty  in  her  Privy  Council.    As  a  matter  of  this 
kind,  whoever  the  mover  might  be,  affected  more  or 
less  the  privileges  of  the  Bar,  I  thought  it  advisable 
to  consult  such  of  my  brethren  as  were  in  town — all 
the  Judges,  in  fact,  being  here  except  Mr.  Justice 
Doddy  then  in   Cape  Breton,  and  they  concurred  with 
me  in  thinking,  as  the  main  question  of  a  contempt 
had  not  been  considered,  and  as  the  case  on  that  ac- 
count was  not  ripe  for  an  appeal,  that  the  appeal 
ought  not  to  be  allowed.    The  reasons  for  that  deci- 
sion were  expounded  in  the  written  judgment  already 
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1865.       referred  to,  which  was  filed  on  the  24th  January^  iu, 


In  re        ^^^^  WaUocc's  presence,  the  instant  it  was  delivered. 
WALLACK.        Q^  ^^^  26th  of  the  same  month  Mr.  Wallace  thou^:—  lit 
tit  to  send  to  me  the  letter  w^hich  has  led  to  these  pi 
ceedings.     In  that  letter  he  not  only  impugns  in  ve=^ 
offensive   terms  my   decision   of   the   24th    Januai 
which  appeared  on  the  face  of  it  to  liave  been  c< 
curred  in  by  the  other  Judges,  but  he  assails  also  t  ^Ki  c 
judgment  of  the  whole  Court  on  his  appeal  in  Decei^yi- 
ber  from  the  Court  of  Probate.    He  then   makes-        n 
general  charge   against  the  Judges  in  language  t^i>o 
insulting  to  be  repeated,  and  winds  up  with  a  crL*^!- 
cism  in  the  same  style  on  some  of  the  minor  matt^  j's 
which  I  had  decided  at  Chambers. 

A  letter  of  this  character,  from  a  practitioner  t(>  a 
Judge  of  an  English  court,  is  an  outrage  which  pro- 
bably was  never  perpetrated  before,  and  which  it 
was  impossible  to  pass  over  in  silence.  Neither  was 
it  a  fit  matter  to  be  dealt  with  by  any  one  Judge,  and 
therefore  I  contented  myself  with  stating,  in  the 
presence  of  Mr.  Wallace  and  of  the  Bar,  at  the  next 
Chamber  day,  that  I  had  received  a  letter  of  this  ex- 
traordinary kind,  and  that  on  the  first  day  of  the 
ensuing  Trinity  Term  Mr.  Wallace  would  be  called 
upon  to  answer  it. 

While  the  utmost  boldness  and  liberty  of  speech 
and  action  are  fully  and   freely  conceded   tp  every 
member  of  the  Bar  as  belonging  to  his  position,  and 
as  essential  to  the  rights  of  his  clients,  no  less  than 
to  his  own,  and  none  on  this  Bench  would  attempt  or 
desire  to  restrain  them ;  on  the  other  hand,  a  gentl^' 
manly  conduct,  and  a  decorous  and  respectful  treat- 
ment of  the  Judges  of  the  land,   in  all  intercourse 
between  them  and  the  Bar,  must  necessarily  be  ob' 
served  by  the  latter.     If  the  Judges  can  be  insulted 
by  language  or  letters  addressed  to  them,  and  such  ^ 
contempt  of  their  persons  and  authority  committee^ 
with  impunity,  their  >vcight  and  influence  would  bcr 
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s,   and  failiug  to  vindicate  the  dignity  of  their      1865# 
ce  thus  outraged,  they  would  forfeit,  and  deserve     ^^» 
^rfeit,  the  public  respect  and  confidence  so  neces- 
y  to  their  character  and  the  due  administration  of 
fcdce. 

t  was  this  feeling,  and  the  necessity  thus  imposed 
us  by  the  letter  of  Mr.  WaUacey  rather  than  any 
Bonal  consideration,  which  has  compelled  us  to 
c   steps  against  him.      On  the   18th  instant  his 
er   was   accordingly  verified  and  filed,  and    we 
eed  a  rule  nisi  as  follows  : 
The  rule  nisi  will  be  found  above.] 
Jy  the  terms  of  this  rule  the  offence  of  which  he 
i  guilty,  and  the  consequences  to  which  it  would 
ject  him,  were  stated,  and  the  mode  b^  which  he 
rht  atone  for  the  one  and  avoid  the  other. 
?o   any  well  regulated  mind,  the  opportunity  so 
irded  for  consideration  and  apology  would  have 
tn  all  that  was  required.    K,  through  ignorance 
want  of  judgment,  or  the  absence  of  proper  feel- 
:,   in  a  moment  of  irritation,   from  infirmity   of 
iper,  or  any  other  cause  short  of  a  deliberate  in- 
tion    to  insult,   such  a  letter  had    been    hastily 
med,  time  and  reflection  would  have  enabled  the 
inquent  to  see  his  error,  and  to  make  such  repara- 
li  for  it  as  was  in  his  power, 
uet  us  see  what  course  Mr.  Wallace  has  pursued. 
>n  the  22nd  instant  he  appeared  in  person  to  shew 
Lse,  and  was  heard  patiently  and  at  length  upon 
eral  objections  to  our   proceeding.      He  urged, 
ong  other  things,  that  the  Court  had  no  authority 
move  in  this  matter  except  at  the  instance  of  a 
blister;  that  there  was  no  evidence  of  the  letter 
^ng  come  into  my  possession,  or  how  it  had  gone 
:    of  the  possession  of  the  writer ;  that  the  letter 
lid  not  be  construed  into  a  contempt ;  that  if  it 
re  a  contempt  it  would  not  vindicate  a  suspension ; 
I  on  these  and  other  grounds  of  a  technical  kind, 
InBiBted  that  he  ought  not  be  called  upon. 

85 
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1865.  But  Mr.  Wallace  entirely  misapprehended  his  pow- 


inw        tion.     This  was  not  a  contempt  for  the  non-pajmeDt 
of   money,   or   for   disobeymg    some   order   of  the 
Court,   in   the  progress  of  a  suit,   but  a  contempt 
levelled  at  the  Court  itself,  and  which  the  Court  has 
the  authority  and  the  right  to  adjudicate  upon  of  its 
own  motion  without  invoking  the  aid  of  any  barrister, 
and  upon  the  production  of  the  obnoxious  letter  by 
the  judge  to  whom  it  was  addressed.     In  Mr.  CAflrf- 
ton'5  case,  reported  in   2  Mylne  ^  Oraig^  316,  Lord 
Cotienham^  then  Lord  Chancellor,  pursued  the  course 
we  have  adopted  here.      Letters  having  been  ad- 
dressed by  Mr.  Charlton^  a  barrister  and  member  of 
parliament,  to  one  of  the  Masters  of  the  Court  of 
Chancery,  And  to  the  Lord  Chancellor,  of  a  highly 
objectionable  kind,  and  reflecting  upon  the  proceed- 
ings of  the  Master  in  an  enquiry  then  before  him, 
His  Lordship,   after  directing  copies  to  be  served 
upon  the  parties  concerned  (here  there  are  no  parties 
to  be  served),  took  notice  thereof  in  open  Court,  and 
after  declaring  that  the  letter  to  the  Master  contained 
scandalous    matter,   and    that    the    conduct  of  Mr. 
Charlton,  in  writing  the  two  letters,  was  a  contempt 
of  the  Court  of  Chancery,  passed  an  order  that  he 
should  show  cause  on  a  certain  day  why  he  should 
not  be  committed  to  the  prison  of  the  Fleet  for  his 
said  contempt.     Mr.  Charlton  having  failed  to  show 
cause,   the  Chancellor,  after  remarking  that  every 
written  letter  or  publication  which  has  for  its  object 
to  divert  the  course  of  justice,  is  a  contempt  of  the 
Court,  and  that  every  insult  offered  to  a  Judge  in  the 
exercise  of  the  duties  of  his  ofloice,  is  a  contempt) 
concluded    by    ordering    Mr.    Charlton's    committal' 
This  was  effected  at  a  subsequent  day,  and  the  Ko^ 
of  Commons  having  refused  to  interfere,  and  J^' 
Charlton  having    made  a    suitable    submission,  B^^ 
expressed  his  contrition  for  the  offence  ho  had  cO^" 
mitted,  he    was    discharged,  after   having    been     ^ 
prison  for  three  weeks* 
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It  will    be  seen,  therefore,  that  we   have  guided      1865. 


iirselves  by  a  precedent  of  high  authority,  while  our  in  re 
ght  to  substitute  a  suspension  from  practice  for 
Qprisonment  is  too  clear  to  be  disputed. 
It  is  proper,  also,  to  add  that  we  have  looked  into 
le  cases  in  the  Privy  Council,  cited  from  3  and  7 
toorCy  as  well  as  several  others  to  be  found  in  1 
happj  1  and  8  Moore^  and  5  Law  Times  Beports,  N.  S. 
In  addition  to  the  technical  and  other  grounds  we 
ive  thus  disposed  of,  in  place  of  the  apology  which, 

I  have  said,  this  Court  might  reasonably  have  ex- 
acted, and  which  any  judicious  adviser  would  cer- 
inly  have  recommended,  Mr.  Wallace  produced  an 
idayit  made  by  himself,  which  aggravates  his  oftence 
id  is  an  accumulation  of  fresh  insults.  Had  we 
ought  fit,  we  would  have  been  justified  in  refusing 

receive  this  affidavit,  or  in  interrupting  him  while 
ading  it.    As  we  had  already  pronounced  his  letter 

be  a  contempt,  it  was  not  competent  for  him  to 
tempt  a  justification,  and  he  could  show  cause  only 
r  denying,  if  he  could,  or  if  possible  explaining 
vay  or  extenuating  his  offence.  But  wc  preferred 
Fording  him  a  full  hearing ;  and  as  no  letter  or  affi- 
ivit  of  his  could  touch  the  reputation  of  this  Bench 

•  of  any  member  of  it,  we  allowed  him  to  go  on  with- 
it  interfering. 

This  affidavit  is  the  more  inexcusable,  because  in 
16  nature  of  things  it  could  not  be  answered.  Parts 
'it  are  founded  upon  hearsay,  which  is  not  evidence, 
id  in  the  liiost  trifling  matters  is  not  admissible  in 
lis  Court.    Parts  ot  it  rest  upon  the  mere  assertion 

*  Mr.  Wallaee,  at  variance  with  all  our  impressions 
id  recollection,  but  in  which  he  must  pass  of  course 
icontradicted,  and  much  of  it  relates  to  recent  tran- 
ctions,  in  the  knowledge  of  one  or  other  of  the 
embers  of  the  Bar  or  of  the  officers  of  the  Court, 
id  which  are  represented  in  a  manner  quite  incon- 
itent  with  th^  facts  and  with  the  papers  on  file.  We 
mutant  ourselves  with  these  general  observations,  for 
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>.      it  is  obvious  that  to  descend  into  details,  and  stoop  " 
r^  a  vindication  of  this  Court,  would  be  a  complete  si 

render  of  its  independence  and  its  dignity.  If  Judg^^ 
forget  their  duty — if  they  lay  themselves  open  to  impi 
tation,  and  are  amenable  to  censure,  adequate  remi 
dies  are  provided  by  the  law  and  constitution  of  tl 
country.  A  single  Judge  at  every  step  is  subject 
control.  Every  charge  he  delivers  to  a  jury — ev< 
order  he  signs  at  Chambers— every  taxation  of 
every  judicial  action,  and  every  refusal  to  act,  may 
appealed  from,  to  his  brethren ;  and,  for  the  higl» 
breaches  of  duty  by  one  Judge  or  by  all  the  Judges  ^^ 
there  are  the  means  of  constitutional  redress, 
this  is  the  first  time  that  Judges  have  been 
in  their  own  Court  by  a  practitioner,  when  invil 
to  atone  for  a  contempt,  putting  upon  the  file  an 
davit,  which,  in  every  paragraph,  is  a  new  ofienc^^. 
It  is  evident  that  no  Court,  having  a  just  regard  to  its 
position,  could  permit  such  an  afiidavit  to  remain 
among  its  records,  and  therefore  we  direct  this  affida- 
vit to  be  taken  off  the  file. 

In  conclusion,  we  have  only  to  repeat  that  we  would 
willingly  have  been  excused  from  moving  in  this 
matter.  We  have  not  been  actuated  by  personal  re- 
sentment, nor  by  any  apprehension  that  Mr.  TTflto'^ 
actions  or  censure  in  any  shape  could  possibly  ezdte. 
We  have  looked  only  to  what  was  required  for  the 
due  administration  of  the  law ;  and  while  there  kw 
never  been  any  difference  of  opinion  or  doubt  among 
ourselves  as  to  what  was  necessarj'  and  proper  to  be 
done,  we  have  taken  care  that  ample  time  should  be 
afforded  to  the  party  to  reflect  upon  his  position,  uA 
avert  the  consequences  he  has  drawn  down  upon  him 
self. 

We  have  no  alternative  now  but  the  performan 
of  an  imperative  duty  in  directing  the  following  t^ 
to  be  filed  : — 
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'*  Halifax  SS.    In  the  Supreme  Court,  1865.  1865. 


In  re  Thoynas  J.  Wallace.  wJullaoe. 

On  reading  a  letter  addressed  in  vacation  by  Thomas 

/.   WaUace,  Esq.,  an  attorney  and  barrister  of  this  Court, 

to  the  Honorable  the  Chief  Justice^  dated  26th  January 

last,  and  proved  by  the  affidavit  of  James  W.  NuiHng^ 

fisq^.,  the  Prothonotary,  to  be  in  the  handwriting  of  said 

T^hamas  J.  Wallace^  and  now  admitted  by  him  to  have 

been  addressed  and  sent  to  the  Chief  Justice,  and  said 

le'tter  containing  scandalous  matter,  and  being  a  cpn- 

tempt  of  this  Court,  and  on  reading  the  rule  nisi  passed 

OTL    the  18th  inst.,  and  said  Thomas  J.  Wallace  having 

b^en  heard  thereon  on  the  22d  inst.,  and  having  failed 

^o.  Bliewing  cause  against  said  rule,  or  in  making  a  suit- 

^lc>le  apology  in  writing  for  such   his   contempt  a& 

^^^cjuired  therein,  it  is  ordered  that  the  said  Thomas  J. 

^^<aUaee  be  suspended  from  practice  as  an  Attorney 

*^d  Barrister  of  this  Court. 

"By  the  Court,  29th  July,  1865. 

J.  W.  Nutting, 

Prothonotary." 

Wallace  then  moved  for  an  appeal  to  Her  Majesty,  in 
^ep  Privy  Council. 

The  appeal  was  granted  on  the  2nd  August,  when 

Young,  C.  J.  delivered  the  following  judgment  ol 
the  Court  on  the  application  therefor : — 

Mr.  Wallace  having  moved  in  person  for  leave  to 
Appeal  to  Her  Majesty  in  her  Privy  Council  from  the 
rule  made  on  the  29th  ult.,  suspending  him  from  prac- 
tice as  an  Attorney  and  Barrister  of  this  Court  for  a 
contempt  thereof,  we  have  referred  to  the  Order  of 
Her  Majesty  in  Council  of  the  20th  March,  1863,  mak- 
ing provision  for  appeals  to  Her  Majesty  in  Council 
from  this  Court,  and  from  the  terms  in  which  that 
Order  is  drawn,  as  well  as  from  the  cases  decided  in 
the  Privy  Council,  and  tlie  practice  thereof  as  laid 
down  by  Mr.  MacPherson,  in  his  treatise,  we  are  of 
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In  re 

fTALLACE. 


opiniou  that  the  Urder  iu  Council  does  not  extend        to 
6uch  cases,  and  that  it  is  iucambeut  on  Mr.  WaUaee      to 
apply  to  Her  Majesty,  in  the  first  instance,  to  admit  k^w 
appeal.     But  inasmuch  as  Mr.  Wallace  has  applied    to 
us  for  such  leave,  complaining  of  the  injury  and  delay 
to  which  our  refusal  would  subject  him,  we  hiL'^e 
decided  on  giving  him  such  leave  so  far  as  we  hi 
power  and  authority  so  to  do,  not  requiring  from  h 
any  security  for  costs,  but  leaving  him  to  act  as 
may  be  advised  therein,  or  as  Her  Majesty  may  see     fit 
to  order.     We  direct,  therefore,  that  the  followL^xig 
rule  shall  be  filed  : — 

'<  Halifax  SS.    In  the  Supreme  Court,  1866. 

In  re  Thomas  J.  Wallace. 

On  motion  of  the  said  Thomas  J.  Wallace  in  person, — 
It  is  ordered  that  the  said  Thomas  J.  WaUace  hsve 
leave  to  appeal  from  the  rule  made  by  this  Court  on 
Saturday  last,  the  Twenty-ninth  ult,  suspending  him 
from  practice  as  an  Attorney  and  Barrister  of  thii 
Court,  to  Her  Majesty  the  Queen  in  her  Privy  Council- 

By  the  Court,  2nd  August^  1865. 

J.  W.  NUTTDIO, 

Prothonotary." 

On  the  7Ui  August  the  papers  were  trtntmitted  hy  the  ProthoBotaiT  ^  ^ 
Privy  Council,  with  a  letter  staUng  that  the  Jadges,  hATing  had  no  psMtti 
IJeeling  or  interest  in  the  matter,  and  haTing  acted  therein  aolelyftvnaMM* 
of  public  duty,  they  did  not  intend  to  appear  by  Coonael  on  the  apptiL  Ot 
appeal  was  accordingly  argued,  and  the  decision  of  the  Supreae  Ooortiti 
reversed  by  Her  Mi^esty  in  Conneil,  on  the  10th  2f&ftmber,  uas,  oa  ths  if 
port  of  the  Lords  of  the  Judicial  Committee  of  the  Privy  ConncU,  dS^ 
ber  2nd,  186G,  and  the  order  directed  to  be  discharged  in  respect  of  lbs  ^' 
ishment  imposed  not  being  appropriate  to  the  ofltence  committed.  TUUtlt 
of  the  Judicial  Committee  state  as  the  ground  of  their  judgment  that«thN|^ 
*'  the  letter  was  a  letter  of  a  most  reprehensible  kind,  and  was  a  cflaMV^ 
of  Court,  which  it  was  hardly  possible  for  the  Court  to  omit  taking  u^uliai* 
of,''  yet^  as  "it  was  an  offence  committed  by  an  individual  in  his  espsdV* 
suitor,  in  respect  of  his  supposed  rights  as  a  suitor,  and  of  an  imaglnsd  i^)B7 
done  to  him  as  a  suitor,  and  had  no  connection  whatever  with  hit  pi«fti*i'^ 
character,  or  anything  done  by  him  as  an  advocate  or  an  attomeyi  vA  w 
offences  of  that  kind  there  has  been  attached  by  law  and  long  practice  sdelslK 
kind  of  punishment,  vis.,  line  and  imprisonment;  that  there  was  no  vff^^ 
for  tlie  Judges  to  go  further  tiian  to  award  to  the  offence  the  customary  P»^ 
ment  for  contempt  of  Court;  that  there  was  nothing  which  rendered  it  iV' 
Oient  for  the  public  interest,  or  right  for  the  Court,  to  interOsre  with  the  K^  ^ 
the  individual  as  a  practitioner  of  the  Court.*' 
The  Judicial  Committee  conclude  their  Judgment  at  follows : 


I 


■Trt 
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**  Wedo  not  approTe  of  the  order  (the  order  of  the  Supreme  Court  suspending        1865. 

Mr.  WUIaee);  at  the  same  time  ure  desire  it  to  be  understood,  that  we  entirely 

cooenrwlth  the  Judges  of  the  Court  below  in  the  estimate  which  they  have     Wallace 

fonned  of  the  gross  impropriety  of  the  conduct  of  the  appellant.   But  we  are 

itOI  of  opinion  that  his  conduct  did  not  require,  and  did  not  authorize,  a  depar* 

^^n  flxnn  the  ordinary  mode  and  standard  of  punishment,  and  ui>on  that  ground, 

*Bd  tfaiu  ground  only,  we  shall  advise  Her  Mnjestj  to  discharge  the  order,  in 

"■V^et  of  it  having  substituted  a  penalty  and  mode  of  punishment,  which  was 

^  the  appropriate  and  fitting  punishment  for  the  case  in  question." 


TUPPER  versK^  LIVINGSTON.  J^». 

r^T  A.  D.  MORSE  moved,  on  the  first  day  of  Term,  The  court  wui 
^    i'  •  for  a  rule  for  publication  or  constructive  service  «!?!♦!!!?*'  ^^^' 

r  *  ^  ucauon  or  con> 

ot  5i'VVrit  of  Revivor,  under  Revised  Statutes^  chap.  134,  tractive  aer- 
*^ti.  135,  the  object  of  the  writ  being  stated  to  be  to  iJ^^Vvor."^^ 
^^able  plaintiff  to  sell  defendant's  real  estate.     The  "^^^^  ^^  de- 
^davit  of  WiUiam  M.  Fullerion  stated  "  That  defend-  i^^bsent 
^Ht  left  the  Province  some  twelve  years  since,  and  has  f^™  ^^  ^^' 

•'  vince  for  up- 

tiever  returned,  and  his  present  place  of  residence  is  wards  of  mt«i 
Unknown,  and  he  is  still  without  this  Province."  l^*  "*  ** 

'  ^  aoes  not  ap- 

On  this,  and  the  Sheriff's  return  to  the  Writ  of  P«uf  that  be 
Hevivor,  that  defendant  could  not  be  found,  the  motion  of*inS^^ 
was  made.  time. 

The  Court  intimated  that  "  sufficient  cause'*  had 
not  been  shown,  as  from  the  lapse  of  time  there  was  a 
presumption  of  the  death  of  defendant,  and  that  the 
plaintiff  should  rather  obtain  administration  to  his 

Mtate. 

Rule  refused. 
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1866. 


July  22,*  MORTON   versus  CAMPBELL. 

wherearuiiia  mr  5  CULLY  Q.  C,  moved  on  the  first  day  of  teri^i, 
rimentbythe  jjIjL.    {Taesday\  to  discharge  a  rule  nisi^  granted    *^ 
SSSdH^thta  Liverpool^  to  set  aside  ati  award,  on  his  own  affidav^it, 
the  first  four    that  the  rule  had  not  been  entered  for  argument  "by 
Tra  to  which  the  defendant,  who  had  obtained  it. 

it  is  retani' 

able,  and  no        The  Cqurt  intimated  that  as  the  entry  and  papers 
flied*by  hta^    might  have  been  delayed  by  inevitable  accident,  and 
within  the  time,  ^ausc  mischt  be  shown  within  the  first  four  days  of 

th«  rale  willf  on  ®  •' 

motion  of  the   the  present  term,  the  rule  being  so  made  returnable. 
2J^A^'  the  motion  should  be  postponed  until  Saturday. 


be  dischaiged 
with  eoBti. 


Mc  Colli/ y  Q.  C,  now  {July  22d)  renewed  the  motioo, 
and  no  cause  being  shown,  and  no  affidavits  accoant* 
ing  for  the  delay  having  been  filed  by  the  defendant, 

The  Court  discharged  the  rule,  with  costs. 

Rule  accordingly. 

*  The  report  of  this  case  has  been  accidentaDj  placed  out  of  its  ct4mkftlt^ 
of  time. 


Aug.s.  LAKE  versus  LAW80N. 

Every  pleading    A   SSUMPSIT  for  the  freight  of  six  hundred  and 

^^er  to. the  JL-L  twclve  barrels  of  flour. 

whole  of  what      pj^^  3     That  the  cargo  having  become  damaged 

aueged,  and  during  the  voyage,  from  the  improper  stowage  and 
proftessedtobe  j^g^gj^jg^l-   dunnage,  the   plaintiff  affreed  with  the 

answered  o    '  r  o 

thereby;  and  defendant  that  if  the  defendant  would  sell  the  dam- 
!^t"SS^ted  by  aged  part  of  the  cargo,  the  plaintiflf  would  make  good 
payment  into  to  him  any  loss  arising  therefrom,  and  that  the  8tf^* 
particniarpiea  should  be  deducted  from  the  freight ;  and  the  defei^' 
MMton  B.  J.  j^Qt  thereupon  sold   the    same,  the    loes  on  which 
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afttotlnted  to  $44.18^  and  the  defendant  was  always      1865. 
ready,  and  willing,  and  offered  to  pay  the  plaintiff  the       lakx 
sum  of  $78.22,  being  the  amount  of  freight  claimed,     lawsok. 
less  the  said  sum  of  $44.18. 

Demurrer  thereto.    Because  the  third  plea  neither 
admits  nor  denies  the  plaintiff's  cause  of  action,  as 
set   out    in   his  writ,  nor  confesses  nor  avoids  it ; 
t>ecauBe  it  sets  out  a  new  and  independent  contract 
alleged  to  have  been  made  by  plaintiff  with  defendant 
^*ler  the  date  of  the  contract  set  out  in  plaintiff's 
^^int,  and  upon  which  he  seeks  to  recover,  and  endea- 
vours to  set  off  the  latter  contract  against  the  former ; 
^^cause  defendant  tenders   no  sufficient  or  proper 
^^ne  in  his  said  third  plea ;  because  if  the  facts  were 
^  set  out  therein,  it  might  be  the  subject  of  a  cross 
Action,  but  cannot  and  ought  not  to  be  set  up  in  bar 
of  plaintiff's  right  of  action  upon  the  contract  set 
forth  in  his  writ;  because  the  plea  invites  issues 
which,  if  taken  by  plaintiff,  would  be  a  departure  from 
his  writ ;  because  if  plaintiff  did  enter  into  the  con- 
tract set  forth  in  defendant's  plea,  and  defendant  had 
fulfilled  his  portion  of  it  and  plaintiff  had  not,  the 
damages  sustained  by  defendant  are  undefined  and 
unliquidated,  and  could  only  be  ascertained  by  a  Court 
and  jury  in  a  separate  action ;  because  the  plea,  while 
alleging  a  tender,  is  not  properly  pleaded  as  a  plea  of 
tender ;  because  it  is  inartificial,  double,  and  insufiSl- 
cient. 

Plea  6.  That  the  plaintiff,  by  a  bill  of  lading 
tmder  his  hand,  agreed  to  deliver  in  good  order,  cer- 
tain barrels  of  flour  to  the  defendant ;  that  on  the 
arrival  of  the  plaintiff's  vessel,  some  of  the  barrels  of 
flour  were  found  damaged,  and  the  plaintiff  agreed 
with  the  defendant  that  if  he  would  take  the  whole 
and  sell  the  damaged  barrels,  he  would  pay  him  the 
difference  between  the  value  of  the  damaged  and  the 
undamaged  barrels,  and  any  loss  arising  therefrom; 
and  the  defendant  made  such  sale  in  accordance  with 
such  agreement,  and  the  difference  and  loss  on  the 

86 
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1865.  fiour  amounted  to  (44.18,  which  amount  the  pUdnii^ 
laks  refuses  to  pay  the  defendant ;  and  the  defendant  mIbo 
LAWfloy.  says  that  the  plaintiff  is  indebted  to  him  for  voik 
done  and  materials  provided  by  the  defendant  fbrtbe 
plaintiff,  at  his  request,  and  for  money  paid,  laid  out 
and  expended  by  the  defendant,  to  and  for  the  plain' 
tiff,  at  his  request ;  and  also  for  the  dischaige  of  t 
vessel  moored  and  kept  by  the  defendant  in  and  about 
his  wharf,  dock  and  premises,  for  the  plaintiiS^  at  Ui 
request. 

Demurrer  thereto.  Because  the  fifth  plea  neither 
denies  the  contracts  set  out  in  plaintiff's  writ,  nor 
confesses,  nor  avoids  it ;  because  the  fifth  plea  sets  out 
a  new  agreement  with  plaintiff  after  breach  of  that  set 
out  in  plaintiff's  writ,  and  avers  performance  on 
defendant's  part,  and  a  violation  of  its  terms  on  plttn- 
tiff's  part,  which,  if  true,  constitutes  no  proper  or 
sufficient  defence  or  plea  to  the  present  action; 
because  if  plaintiff  were  to  take  issue  upon  flie  mak- 
ing or  fulfilment  of  the  terms  of  the  second  agreement 
by  himself  or  by  defendant,  it  would  be  a  departme; 
because  if  plaintiff  entered  into  a  second  agreement 
with  defendant  as  alleged,  and  did  not  keep  it,  it  doei 
not  therefore  follow  that  he  should  be  deprived  of  the 
freight  earned,  as  claimed  by  his  writ  and  partiea- 
lars ;  because  a  non-fulfilment  of  such  second  agree* 
ment  on  the  part  of  the  defendant  is  no  suffidentor 
proper  plea  to  the  plaintifl''8  writ,  and  the  contract 
therein  set  forth  ;  because  the  defendant  does  not 
state  in  his  fifth  plea  whether  the  bill  of  lading 
therein  mentioned  has  any  reference  to  the  particnlar 
cargo  of  flour  for  which  freight  is  claimed  in  plain* 
tift^'s  writ ;  because  it  does  not  appear  whether  the 
flour  was  alleged  to  be  damaged  by  any  fault  or  mw* 
conduct  of  plaintiff;  because  no  proper  issue  is  ten- 
dered which  the  plaintift'can  safely  take ;  and  becaose 
the  plea  is  inartificial,  double,  and  insufficient 
Joinder  in  demurrer. 
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MaOidbf,  Q.  C,  for  defendant.      The  third  plea      1865, 

liad.      The  money  admitted    to   be  due  should       laks 

ve  been  paid  in  under  a  tender  in  this  plea.    The     lawsoh. 

Ml  tenders  several  issues.      The  rule  of  pleading 

plain  and  simple.    A  plea  to  an  action  on  an  agree- 

mt  most  either  deny  the  agreement  or  confers  and 

did  it    [Buss  J..    Defendant  admits  the  contract 

which  you  sue,  but  sets  up  another,  which,  he  says, 

68  away  with  it.]    That  he  cannot  do.    His  remedy 

»ald  be  by  cross  action.    Special  pleading  is  said  to 

the  essence  of  good  logic.    There  is  no  law,  prac- 

e,  or  precedent  for  pleading  a  new  contract  in 

tinction  of  another  on  which  a  right  of  action  has 

sraed.    If  that  could  be  done,  the  plaintiff  might 

me  in  and  plead  another  contract  behind  that  again. 

lere  is  a  good  deal  of  learning  in  the  United  States 

oat  recaupemeni^  but  that  has  never  been  introdu- 

i  here.    [Bliss  J.    Suppose  an  action  were  brought 

an  agreement  to  pay  in  a  month,  and  the  defendant 

tfided  a  subsequent  agreement  that  if  the  whole  debt 

ire  paid  at  once  the  plaintiff  would  take  so  much 

8,  and  that  he  (defendant)  paid  the  amount  so 

reed  on.    Would  that  not  be  a  good  plea  ?]    I  think 

L    One  contract  cannot  be  set  off  against  another, 

in  if  arising  out  of  the  same  transaction.    Dvery 

ta  must  stand  by  itself,  and  be  an  answer  to  the 

lole  declaration.     That  the  defendant  has  always 

m  ready  to  pay,  is  no  answer  to  the  declaration. 

)  may  have  been  ready  to  pay,  and  not  now  ready. 

rhe  fifth  plea  is  no  answer. 

^oUeitor  General  contra.  The  plea  of  payment 
money  into  Court  must  always  be  taken  into  con- 
eration  in  our  pleadings,  because  we  have  not  the 
Qeral  issue.  In  this  case  a  certain  sum  of  money 
a  paid  into  Court.  [Buss  J.  Was  not  your  course 
ry  clear  ?  Should  you  not  have  pleaded,  as  to  so 
ich  the  defendant  says,  &c.]  It  will  be  remem- 
red  that  we  are  not  now  under  the  old  rules  of 


regaraing  any  irapeMectioii, 
lack  of  form,  and  no  judgment  Bball 
stayed,  or  reversed  for  any  such  imperf 
Bion,  defect  in,  or  lack  of  form.  Id., 
plaintiff's  replication  to  the  plea  of  \ 
Court  19  on  the  very  demurrer  book  fi 
Money  may  now  be  paid  into  Court  at  ai 
cause.  [JoiiHBTON,  E.  J.  "When  was  thi 
in  ?]  At  the  time  the  pleas  were  filed, 
ment  appears  on  the  demurrer  book  filed 
[YouNO  C.  J.  Mr.  McCuIly's  argumeoi 
have  nothing  before  us  bnt  the  writ  and  i 
fifth  pleas,  and  that  we  cannot  look  at  at 
Payment  into  Court  is  an  exceptioni 
always  becomes  a  portion  of  the  record,  & 
has  a  right,  in  a  case  of  this  kind,  to 
whole  record.  9  Ad,  ^  El.,  499n.  [Blise 
an  action  were  brought  for  £100  freij 
answer  to  say,  as  to  the  sum  of  £bO,  y< 
waive  your  claim  for  it ;  as  to  the  othe 
always  ready  to  pay  it  ?]  I  meet  the  qu 
way :  as  to  the  £50,  the  plea  would  Tm< 
good ;  as  to  the  other  ^£50,  defendant  say 
you  know  it  was  paid.    I  put  it  on  the 


XXIX.  VICTORIA.  678 

safficient.]    What  is  the  difierence  between  tendering      1865. 
and  offering  ?    [Bliss  J.    I  think  there  is  a  substan-       lakb 
tial  difference.]    They  are,  I  think,  substantially  the     lawsok. 
The  fifth  plea  is  a  plea  otsei-ofoW  throughout, 
what  objection  is  there  to  it  either  in  substance  or 
form  ?    [Young  C.  J.    The  form  of  a  plea  of  set-off  ia 
^^  indebted  in  a  greater  amount  than  the  plaintiff's 
cl^iim."]     Yes,  but  can  we  not  set  off  as  to  part? 
ouNft  C.  J.   Yes,  but  it  must  be  so  pleaded.    Bliss  J. 
you  profess  to  plead  as  to  the  whole,  and  set  off 
'to  part  ?    The  language  of  a  plea  must  be  taken 
ost  strongly  against  the  party  pleading  it.]    The  plea 
payment  of  money  into  Court  must  be  considered 
it;li  this  fifth  plea,  and  with  it  the  fifth  plea  is  good. 
^     3«k  your  lordships  also  to  apply  the  statute  which 
uires  the  Court  to  decide  according  to  the  very 
of  the  cause.    [Bliss  J.    The  very  right  of  the 
^s^nee,  according  to  the  pleas  before  us.] 

JUkCuUy,  Q.  C,  in  reply.     This  case  must  be  argued 

^s     if  there  were  only  two  pleas  on  the  record, — the 

tliixrd  and  fifth.   For  the  purpose  of  this  argument,  there 

is    xxo  plea  of  payment  here.    Every  plea  must  be  a 

sej>«^i.ate  answer  to  the  previous  pleading.    It  is  one 

^f     'fche  commonest  principles  of  pleading,  that  one 

pl^^^  shall  not  be  taken  advantage  of  to  aid  another. 

^b.^^  Court  cannot  look  beyond  the  demurrer  book. 

^^"i^er  uncertain  nor  unliquidated  damages  are  mat- 

*^^"a  of  set-off.    CbM?per '5  jRep.,  66.    Under  the  fifth  plea 

to  ^  <iefendant  might  claim  a  balance.   Th ere  is  no  claim 

*^^     deduction  in  it,  as  in  the  third  plea.    [Johnston, 

**•  O".    So  much  money  has  been  paid  into  Court,  and 

™^^  pleas  are  an  answer  to  the  claim  for  the  balance.] 

^^^:Ckt  statement  is  based  on  looking  at  the  whole 

^^oord.    [Johnston  E.  J.   On  the  payment  into  Court] 

t        T^lien  your  lordship  is  doing  what  the  law  does  not 

II       bUow  you  to  do.    You  are,  then,  assuming  that  we 

Wk      llgve  demurred  to  all  the  pleas.    When  the  plaintiff 

■      JoiBed  in  demurrer,  he  thereby  alleged  that  the  third 


'♦:« 
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de^ndant  was  always  ready  and  willing  to  JJay  is  any      1865. 
answer.  laki 

Where  the  demurrer  is  to  part  only  of  the  decla-  lawsok. 
ration  on  other  pleadings,  those  parts  only  of  the 
pleadings  to  which  the  demurrer  relates  are  to  be 
copied  into  the  demurrer  book.  1  M.  ^  R.  662.  It 
appears,  however,  from  what  is  said  by  Paiteson  J.  in 
a  note  to  Burroughs  v.  Hodgsorij  9  A.  &  E.  499,  that  if  a 
plea  demurred  to  contain  a  reference  to  something 
partly  answered  in  another  plea,  such  Other  plea  may 
be  inserted  in  the  demurrer  book.  Had  the  third 
plea,  therefore,  ended  with  the  words,  "  which  sum 
"has  been  paid  in  under  another  plea,"  it  would 
have  been  good.  As  it  is,  however,  we  think  that 
the  plea  cannot  be  sustained,  as  we  cannot  look  be- 
yond the  demurrer  book. 

It  is  impossible  to  sustain  the  fifth  plea.  It  is  a 
plea  of  set-off,  but  does  not  cover  the  whole  of  plain- 
tiff's claim,— had  it  done  so  it  would  have  been  good. 
In  Thomas  v.  Heathom^  2  B.  &  C.  477, 4;he  demand  in  the 
declaration  was  for  one  thousand  pounds,  to  which  the 
defendant  pleaded  an  acceptance  of  four  hundred 
pounds  in  satisfaction  thereof,  and  the  plea  was  held 
bad.  It  is,  therefore,  clear  that  a  plea  which  professes 
to  answer  the  whole  declaration,  and  answers  only 
part,  cannot  be  sustained. 

Under  these  authorities,  therefore,  we  hold  that 
the  pleas  demurred  to  are  bad.  We  also  consider 
that  the  defects  do  not  come  under  the  definition  of 
duplicity^  argumentativeness,  and  uncertainty,  but  are 
subBtantial  defects,  and  that  the  pleas,  therefore,  are 
bad  in  substance. 

Johnston  E.  J.  I  am  unfortunate  enough  to  differ 
from  the  rest  of  the  Court,  and  I  cannot  say  that  my 
objections  have  been  entirely  removed.  The  view  I 
take  results  from  the  nature  and  effect  of  payment 
into  Court.  It  is  objected  that  the  pleas  profess  to 
answer  the  whole  declaration,  and  answer  only  a  part. 
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1865.      The  question  arises,  do  they  not  answer  the  whc^Ie 
LAKB       declaration?     What  is  the  declaration  now?    T  Jbe 
LAwioK.     effect  of  paying  money  into  Court  is  to  remove     so 
much  out  of  the  action,  and  the  pleas  are  then  pl^^s 
to  what  remains.     Suppose  the  pleas  had  run  in  tin  is 
form:    As  regards  twenty-five  pounds  of  the  8a.ici 
claim,  the  defendant  brings  money  into  Court;  fl»Y:id 
as  regards  the  remainder  of  the  claim,  he  says  tkn.  at 
the  plaintiff  agreed  to  accept  the  said  sum  of  twen.  ^^y. 
five  pounds  in  full  of  his  claim.    Would  the  pl^^as 
not  have  been  good  then,  and  are  they  not  subsL^n. 
tially  in  this  form  ?    I  presume  that  my  view  musti.  be 
erroneous,  as  all  my  brethren  take  a  different  vie^^p^ 

Judgment  for  plaii^-tiff. 
Attorney  for  plaintiff,  H.  Blanchard^  Q.  C. 
Attorney  for  defendant,  Solicitor  General. 


Aug.  1       COULSON,  Abministratoh  ot  GEORGE  COCJUSOK, 

DECEASE!),  vcrsus  SANGSTER  et  al. 

l^^nme^^   A  SSUMPSIT  for  principal  and  interest  due  oP  * 
Law  Amend-    jLjl  promissory  note  made  by  defendants  on  the  ^ 
iMsMsvic.,    September,  1849,  to  George  Coulson,  deceased. 
ch.  10)  hai  a  re-     Plea  3.    That  the  plaintiffs  cause  of  action,  if  ai^^' 
opmttonMre.  did  not  accrue  within  six  years  next  before  the  da^^ 
ganis  righto  of  ^f  ^he  Writ  issucd  herein. 

actioUfbatdoes  x  ^^^^ 

not  apply  to        Replication.    The  plaintiff"  joins  issue  on  the  d^^^ 
^"'^d'^rfore  fendant's  first,  second,  third,  fourth,  and  fifth  plea^  ^ 
ito  passage,      and  for  further  replication  to  defendant's  third  pl^^'^ 
the  plaintiff  says  that  at  the  time  when  his  cause  C^ 
action  accrued,  the  said  George  Coidson  was  out  of  th^ 
Her  Majesty's  Province  of  Nova  Scotia^  and  did  nev^ 
after  return  to  said  Province. 

Demurrer  to  replication  to  third  plea.    Because, 
it  were  true,  as  set  forth  therein,  that  plaintiff 


et  a1. 
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the  Province  when  his  cause  of  action  arose,      1865. 

t  is  no  longer  a  disability  which  will  protect  a     coulbon 

F  after  the  latpse  of  six  years  from  the  time  of    ^jkijowB* 

accrued.* 

ier  in  demurrer. 

Wy  Q.  C,  for  defendant.  The  point  to  be 
is  in  the  third  demurrer.  Until  the  Act  of 
jsion,  (28  Fic,  cluip.  10,  sec.  7),  the  plaintiff's 
(vould  have  been  protected  by  the  absence  of 
estate,  as  alleged  in  the  third  plea.  The  action 
^ught  before,  but  the  replication  has  been  filed 
he  passage  of  that  Act.  The  question  now 
how  far  is  this  third  plea  a  bar  to  the  right  of 
'  A  statute  takes  effect  from  the  day  of  its 
J.  1  Kent's  Com.  (10th  ed.),  510,  515.  Tha 
of  Limitations  affects  not  the  contract,  but  the 
'  only.  3  Peters^  280  ;  JBiggins  v.  Scott^  2  B.  & 
3.  Where  the  will  of  the  Legislature  is  clearly 
;ed,  it  must  be  upheld  by  the  Court,  regard- 
consequences.  The  Statute  of  Limitations  is 
ore  favorably  viewed  by  the  Courts  than  for- 
Angell  on  Limitations,  p.  21,  sec.  12.  It  seems 
e  statute  has  a  retrospective  operation.  Tow- 
hatierion,  3  M.  &  P.,  619 ;  S.  C,  6  Bing.,  258 ; 
et  al  V.  CkitieU,  2  M.  &  P.,  367 ;  Ansell  v.  Ansell, 
P.,  563. 

tor  General,  contra.  The  Act  is  prospective 
lOut.  The  English  Act  on  which  this  is  based 
3sed  in  1856,  and  it  came  up  for  acyudicatlf^ 
immediately  after  its  passage.  It  was  u^^r 
led  in  England  that  the  Act  generally  wae  not 
;tive.  It  was,  however,  contended  tk^jt  qn^ 
(the  14th)  was  retrospective,  and  VicQ  QI\aix^ 
Cindersleg  gave  a  decision  to  that  effect.  Thpmpr^ 
Vaithnum^  3  Drewry,  628.    He  B/t^m^  to  have 

rare  other  damoncrs  in  tbe  demmrer  booli^bat,  as  the  third  was  tl^a 
elied  on  by  the  dtfondant'a  oonnsel  in  ^^qpqAientt^  iUhi^s  Iwea  oqih« 
neeesavy  to  report  the  others*— Bet, 

87 
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1865.      disregarded  Lord  Coke's  rule,  "  Nova  constitutio  fui 
~  couLsoN     formam  imponere  debet  7ion  preieritiSy'*  and  his  decisis  ^z: 
SAHosTEB    has  been  overruled.     The  Court  will  not  so  consti—  -mri 
the  Act  as  to  make  it  retrospective.   Jackson  v.  W6olC^sr;S 
Ell.  Bl.  &  Ell.,  886;  S.  C,  8  Ell.  &  Bl.,  784;  whL^=5^ 
over-rules  the  judgment  of  the  Queen's  Bench  in  t- 
same  case,  Ibid,  778. 

Mc  Cully  Q.  C,  in  reply.    Whether  the  Act  is  ret 
spective  or  not,  is  a  question  of  intention  to 
decided  by  the  Court. 

C.  A.  V. 


Young  C.  J.  now  delivered  the  judgment  of 
Court.* 

The  question  for  our  decision  is,  whether  section-      7 
of  the  Mercantile  Law  Amendment  Act  extends    <o 
actions  existing  at  the  time  of  its  passage.    The  diSE- 
culty  has  been  removed  by  a  discovery  of  my  broth  er 
WUkinSj  who  brought  to  our  notice  the  case  of  0}/m.iil 
V.  Hudson^  8  Ell.  &;  Bl,  429.     In  that  case  it  was 
held  that  the  tenth  section  of  the  English  Act  (whid 
is  similar  to  the  seventh  section  of  our  Act)  applied  to 
cases  where  the  cause  of  action  had  accrued  before 
the  Act  came  into  operation,  and  no  action  had  been 
commenced  until  after  that,  but  did  not  apply  to 
actions  already  commenced.    The  plaintiff  in  CcmH 
V.  Hudson  was  a  prisoner  at  the  time  of  the  passage  of 
the  Act,  and  the  decision,  therefore,  was  on  the  clause 
relative  to  imprisonment  being  no  longer  a  disability? 
but  imprisonment  in  this  Act  stands  on  the  same  foot- 
ing as  absence  beyond  the  seas.    It  is  to  be  under- 
stood, therefore,  that  this  seventh  section  of  our  -^ 
applies  to  all  rights  of  action  existing  at  the  tiia^  ^^ 
was  passed,  but  has  no  operation  on  actions  eomtX^^^' 
ced  before  its  passage.  ^ 

Judgment  for  plainti^' 
Attorney  for  plaintiff,  Moore. 
Attorney  for  defendant,  Blanchardy  Q.  C. 

*  DbsBarrbs  J.  WM  not  preBcnt  at  the  azvn>M&t» 
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1865. 


BOWERS  versus  HUTCHIN80K  ^«^.,. 

ASE  for  libel  of  the  plaintiff  in  a  certain  news-  inanaottonfor 
paper  called  the  "  Burning  Bush;'  and  also  for  ^^'tJf ui^ 

der.  clarttton  alleg- 

he    third    count    of    the    declaration    was    de-  Lidant  hL^ 
red  to, — the  count  and  demurrer  beine:  as  fol-  *^^  m*iicious- 

'  °  ly  printed  and 

i  :  pubUihed  of 

bird  Count.    And  in  a  certain  other  number  of  ^J^J^tohu* 
same  newspaper,  bearing  date  the  15th  day  of  calling  as  a 
ember,  1864,  the  defendant  falsely  and  maliciously  Gospel,  the 
ted  and  published  of  the  plaintiff,  in  relation  to  ^o^dsfouow- 

.    .  -     '^  Ing :  "Notices.'' 

calling  as  a  minister  of  the  Gospel,  the  words  *<aii  persons 

)wing :—  who  haye  at 

<=>  any  time  paid 

Mr.  WUliam 

"  Notices.  Bcwen» 

(meanbig  the 

All  persons  who  have  at  any  past  time  paid  Mr.  Fi*intiir,)"tor  - 
liam  Bowers,**  (meaning  the  plaintiff,)  "  formerly  of  SwwiChmoh 
Lutheran  Church,  in  Nova  Scotia,**  (meaning  that  ^^o^seoua^ 

,  .  -  (meaning  that 

plaintiff,  at  the  time  of  such  publication,  was  thepuontiirat 
3ly  pretending  to  be  a  Lutheran  minister  in  Nova  *^J^*jf'*^** 
w),  "  any  money  for  funeral  services,  will  confer  a  ikueiypretend- 
it  favor  upon  the  public  generally  by  handing  in  SL^Mi^ter 
r  names  to  the  editor  of  this  paper  as  early  as  in^<wo&»to) 
r  possibly  can,  and  before  the  close  of  the  first  tvam^^w^^^ 
k  in  October  next."  ces,  wm eonftr 

emurrer.     That  the  said  words  in  said  count,  upon  the  pub- 
Ted  to  have  been  printed  and  published  by  defend-  "ySS^^ 
do  not  in  law  amount  to  a  libel.  their  names  to 

he  fifth  count  was  also  demurred  to,  but  as  the  thu^^^  as 
ndant's  counsel  abandoned  the  demurrer  thereto  ®*^^y*'**»«y 
de  argument,  it  has  been  considered  unnecessary  to  i^d'befonttia 
►rt  this  count.    The  Court  intimated  on  the  areru-  ?**■•  ®'  *• 

o       first  week  in 

it  that  the  article  set  out  in  this  count  was  libel-  orto6«r next." 
,  from  its  being  headed  "  Lamentable,"  and  con-    ^**^»  ^  *•• 
ing  the  words  '^  sad  state  of  morals,"  in  alluding  the  count  as 

le  plaintiff.  containing  pro. 

per  avemieiita 

)inder  in  demurrer.  and  innoM. 

doeawMgood* 
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3  not  the  usual  way  of  speaking  of  a  miDister.  1865. 
:XKIN8  J.  Suppose  the  defendant  had  said,  the  bowkm 
"before  the  publication  of  the  libel,  "  Bowers  has  hutchikson. 
mitted  such  infamous  crimes  that  he  is  no  longer 
Inister,"  would  not  that  give  point  to  the  words 
rmerly  of  the  Lutheran  Church  in  Ifova  Scotia  ?"] 
lan  may  make  statements  which  are  perfectly  true, 
perfectly  innocent  in  themselves,  and  yet  they  may 
proved  to  have  been  defamatory.  Cites  Goldstein  v, 
f  eial,  2  Car.  &  Payne,  252 ;  S.  C.  (in  the  Exch. 
mber)  4  Bing,,  489;  Roberts  v.  PatiUo,  James'  Rep., 
{Smith  Q.  C.  Although  the  colloquium  is  abolish - 
►J  the  Statute,  it  does  not  alter  the  rule  of  law  that 
innuendo  shall  not  be  more  extensive  than  the 
ds  used.  WiLKiNS  J.  There  never  was  such  a  rule. 
r»a  C.  J.  In  the  model  count  in  BuUen  and  Leakey 
words  charged  are,  "  He  is  a  regular  prover  under 
kruptcies" — innuendo  "  meaning  that  he  was  in 
habit  of  proving  fictitious  debts."  Smith  Q.  C. 
tot  the  meaning  quite  consistent  with  the  words 
1  ?  In  this  case  the  alleged  meaning  does  not 
>w  at  all  from  the  words  used.)  It  does  not  follow 
Q  the  words  charged  in  Goldstein  v.  Foss  et  al.  that 
meaning,  was  that  the  plaintiff  was  a  swindler  and 
larper;  but  the  declaration  was  held  bad  merely 
wsLut  of  an  averment, — Best  C.  J.  in  delivering  the 
^ent  of  the  Court  (4  Bing.,  492)  stating  that  what 
required  was  an  allegation  of  fact  that  the  words 
e  used  in  the  sense  charged.  The  object  of  an 
aendo  is  not  to  allege  facts,  but  to  explain  the 
3e  in  which  words  are  used,  and  it  is  required  in 
declaration.  Siockley  v.  dement,  4  Bing.,  162.  In 
npertz  v.  Levy,  9  Ad.  &  Ellis,  285,  it  was  held  that 
>i]nt  for  libel  could  not  be  maintained  without  a 
etnent  of  the  facts  and  circumstances.  S.  P. 
*4sler  V.  Haynes,  Ibid.,  286  note.  Cites  Barrett  v. 
jr,  16  English  Law  &  Equity  B.,  1 ;  Jtobinsan  v, 
njfu  etal,  1  Price,  14. 
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1865.  Smith  Q.  C«,  in  reply.     Special  damage  must. 


BOWERS     alleged.    If  a  judgment  could  be  arrested  after  a  ^^^f 
Hutchinson,  diet  on  this  third  count,  then  a  demurrer  to  it  is  msti'^" 
tainable.    The  object  of  the  innuendo  is  to  state  -tli« 
true  meaning  of  the  words  used.     [Wilkins  J.    Ifo,^ — 
not  the  meaning  of  the  words  used,  but  the  seus^    i'^ 
which  they  are  used.]    That  is  much  the  same  thiKTsg* 
[Wilkins  J.    No, — it  is  a  very  different  thing.]        K 
the  meaning  given  in  the  innuendo  is  not  the  natu  ^3»\ 
result  of  the  words  used,  the  plaintiff  must  fail. 

C.  A.  V. 


Young  C.  J.  now  delivered  the  judgment  of 
Court. 

Without  the  innuendo,  the  words  charged  in  tl^Euiff 
third  count  would  not  be  libellous.    Under  the  c^M 
practice,  the  coUoquium  was,  no  doubt,  indsspensab  IMe, 
Section  102  of  our  Practice  Act,  however,  is  precis^^iy 
similar  to  a  corresponding  clause  in  the  Common  Lcibir 
Procedure  Act  of  1852,  and  under  that  clause  it  ^^^as 
held    in  Hemmings  v.    Gasson,    El.  Bl.  &  Ell.,  84€, 
(a  case  found  by  Dodd  J.,)  that  the  declaration  u&ed 
no  longer  state  any  colloquium,  but,  after  setting  ouf 
the  words  complained  of,  may  put  any  constraction 
upon  them  by  innuendo  that  the  pleader  thinks  fit,— 
and  the  question,  whether  the  words  were  spoken 
with  such  meaning,  is  for  the  jury.    The  most  inno- 
cent words,  therefore,  may  be  alleged  to  be  libellouB, 
but  on  the  trial  the  jury  must  be  convinced  that  they 
were  used  in  the  defamatory  sense  charged. 

The  relative  functions  of  the  Judge  and  jury,  i^ 
determining  the  meaning  ascribed  to  a  libel  by  the 
innuendo,  appears  from  Blagg  v.  Sturt,  10  Q.  B.,  899. 
In  that  case  in  the  Exchequer  Chamber  on  error  boB 
the  Queen's  Bench,  Wilde  C.  J.  said,  (p.  908):  "Uo'  Ic 
doubtedly  it  is  the  duty  of  the  Judge  to  say  whethw      I  tj 


a  publication  is  capable  of  the  meaning  ascribed  to  it 
by  an  innuendo  ;  but  when  the  Judge  is  satisfied  of 
that,  it  must  be  left  to  the  jury  to  say  whether  th* 


'i 
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^ication  has  the  meaning  so  ascribed  to  it."  All  1865. 
other  Judges  of  the  Exchequer  Chamber  concur-  bowbbs 
in  this  judgment.  hutchikbon. 

iVe,  therefore,  hold  this  third  count  to  be  good. 

Judgment  for  plaintiC 

Attorney  for  plaintiff,  James. 

Attorney  for  defendant,  John  OreightoTiy  Q.  C. 


THE  QUEEN  versus  ROSS.  Aug.s. 

)ERJURY.    The  indictment,  referring  to  certain  in  an  indict- 
proceedings  before  two  Justices  of  the  Peace  on  ^^*^^'^' 
complaint  of  bastardy  against  a  son  of  the  defend-  charged  the  dc- 
t,  charged  the  defendant,  who  was  sworn   as   aharinggworn 
tness  on    such   proceedings,  with    having    sworn  JJ^n^^^^J^' 
ialsely,  maliciously,  and  wickedly,''  as  to  the  time  mgsbefbrejas- 
len  Mary  McLean  (the  mother  of  the  bastard  child)  2^;^,^^. 
[t  his  (defendant's)  house  and  service.    The  aver-  edaaawitness, 
ent  in  the  indictment,  with  regard  to  materiality,  ^f  ^^aui^ 
hs  as  follows:    "The  said  Donald  Boss  beinff  so  »v«n»dthat 

.       **  the  said  D,  R 

iworn  as  aforesaid,  it  then  and  there  became  material  (theDefimduit) 
tx>  enquire  and  ascertain  at  what  time  and  when  the  **^  ^  »y°™ 

^  as  aforesaid,  it 

laid  Mary  McLean  quitted  the  house  and  service  of  then  and  thtn 

she  Baid  Donald  Boss."  SS^'^X 

On  the  trial  before  Johnston  E.  J.  at  Sydney^  in  awi  ascertain 
me  last,  there  was  conflicting  testimony  as  to  the    Heidbad,a» 
act  time  when  Mary  McLean  left  the  defendant's  "^^  "ufflcientiy 

showing  that 

rvice,  and  one  of  the  Justices,  before  whom  the  the  alleged  per- 
Btardy  proceedings  were  taken,  stated  that  he  and  ^J^^"  the*^ 
d  other  Justice,  before  whom  the  proceedings  were  said  proceed- 
d,  did  not  consider  it  material  when  she  left  defend-  *°**' 
t's  service.    The  learned  Judge  instructed  the  jury 
at    the    defendant  was    entitled  to   an   acquittal, 
.  the  ground  of  the  immateriality  of  the  matter 
which  the  perjury  was  alleged  to  consist.     The 
rj,  however,  found  the  defendant  guilty,  but  the 
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1865.      learned  Judge,  under  the  Act  {Revised  SiatuteSy  c 
The  QUEEN    171,  sec.  99),  postponed  judgment,  and  reserved 
ROSS.       question  for  the  judgment  of  the  full  Court,  whet 
the  defendant  was  entitled  to  an  acquittal. 

On  the  first  day  of  the  Term,  a  rule  7im  in  arrests 
judgment  and  for  the  discharge  of  the  defendant 


obtained,  on  the  ground,  among  others,  that  the  av^a 
ment  in  the  indictment — "  it  then  and  there  becaEZH 
material,"  &c. — was  insufficient.* 

This  rule  now  {July  31st)  came  on  for  argument. 

W.  A,  Johnstorij  in  support  of  the  rule.     The  alle^ 
tion  "  it  then  and  there  became  material,"  &c.,  is  ins- 
ficient,  as   not  clearly  pointing  to  the  trial, 
indictment  must  be  good  without  the  help  of  ar| 
ment  or  inference.    Begina  v.  Bartholomew^  1  C.  & 
366 ;   The  King  v.  NichoU,  1  B.  &  Ad.,  21 ;  2  BussdE  on 
Crimes^  639 ;  Begina  v.  BurrastoUj  4  Jurist,  697,  (1840,;/ 
The  King  v.  DowUn,  5  T.  R.,  311. 

Solicitor  General,  contra.  The  case  cited  from  1  Qir. 
^  Kir.  does  not  turn  on  the  words  "  then  and  there." 
The  words  "  then  and  there"  in  this  indictment  suffi- 
ciently point  out  the  prosecution  before  the  Jasticea, 
and,  as  the  precedents  and  decisions  will  show,  are 
all  that  are  required.  3  Arch.  Orim.  Practice  ^  Ply- 
ing, 601.  ITie  King  v.  DowUn,  cited  on  the  other  side, 
also  shows  this.  [Wilkins  J.  Does  not  "  then  and 
there"  often  mean  more  than  the  previously  men- 
tioned time  and  the  previously  mentioned  place,— does 
it  not  often  mean  that  particular  occasion?]  "  On  tb^ 
trial"  is  virtually  charged  in  the  indictment.  [Wl^ 
KINS  J.  There  are  three  antecedents  in  this  indict- 
ment— the  time,  the  place,  and  the  occasion.] 

W.  A.  Johnston,  in  reply.    I  still  rely  on  the  case  of 
Begina  v.  Bartholomew.    I  have  cited  two  cases  to  the 

*  The  rule  was  obtained  on  seyeral  grounds,  bat  m  the  one  mentioMd  i^^* 
was  the  only  one  referred  to  in  the  decision  of  the  Courtv  it  is  oonsideradv*'*' 
ccssary  to  report  the  other  grounds,  or  the  argument  thexeon^— BXF. 
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xie  effect— one  decided  in  1793,  the  other  in  1844, —      1865. 
d  the  latter  shows  that  the  law  on  the  point  remains    thiquboc 
fifcltered.    The  indictment  does  not  say  that  previous       ^*<>"* 
"the  judgment  of  the  Justices  it  became  material  to 
g|uire,  &c.     Th«  oath,  even  if  false,  would  not  be 
!T]ary,  unless  made  previous  to  their  adjudication 
3  in  their  presence.    [Bliss  J.    Is  not  your  objec- 
ts just  this:    "  then  and  there"  refer  only  to  the 
^e  and  place,  but  not  to  the  occasion  ?] 

C.  A.  V. 
I'he  Court  now  delivered  judgment. 

youNO  C.  J.  The  essential  question  for  our  deci- 
►n  in  this  case  is,  whether  iu  the  allegation  of 
ateriality  in  the  indictment  the  averment,  "  it  then 
d  there  became  material,  &c.,"  is  sufficient  without 
lying  *'  upon  the  trial." 

In  the  form  of  indictment  given  iu  3  Arch.  Crim. 
Vac.  and  Pleading,  601,  the  words  given  in  the  allega- 
on  of  materiality  are,  "  and  then  upon  the  trial  of  the 
id  issue  it  became,  &c."  In  the  King  v.  Aylett,  1  T. 
.  64,  the  words  so  given  are,  "on  the  hearing."  In 
e  King  v.  Dowlin,  5  T.  R.  311,  the  words  are,  "  at 
;d  upon  the  said  trial."  The  authorities  and  best 
st  books  all  show  that  the  words  "  upon  the  trial," 

some  equivalent  words,  should  be  used.  I  think 
at  the  judgment  must  be  arrested. 

Johnston  E.  J.  concurred. 

Bliss  J.  I  think  there  is  not  a  single  authority 
aich  does  not  show  that  it  is  necessary  that  the 
)rdB  "upon  the  trial,"  or  some  equivalent  words, 
onld  be  used.  Starkie,  who  is  good  authority,  and 
kiii!/,  both  show  this.  Starkie* s  Orim.  Pleading;  2 
kitty's  Crim.  Law,  807,  352,  354,  355,  et  seq. 

DbsBabrss  and  Wilkins  JJ.  concurred. 

Bule  absolate. 
88 
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1865. 


Ayg.a.  BURRO  WES  versus  ISNOR. 

Where  a  judg-    i   ppEAL  from  the  decision   of  Yodno  C.  J  - 

ment  has  been    /\  _ 

duly  recorded  xX  Chambcrtt,  discharging  a  rule  nisi  for  reviving    "1:1 
S^i^SJ:^' judgment  herein. 

party,  and  hia 

deSapedinaor      Solicitor  General,  for  appellant,  read  the  affidavit  of 
Tent  by  the     j^^  j^  Wallace  on  which  the  rule  nisi  was  granted,  from 
an  execution  '  which  it  appeared  that  the  defendant  had  died  short// 
™*y»?®^®'*^^  after  the  entering  of  the  judgment  (under  a  warrant 
on  such  Judg-  of  Attorney)  against  him,  that  no  part  of  the  debt 
^siiSfgesti^  had  been  paid  since  the  judgment  was  entered  up, 
of  the  facts  on  and  that  the  judgment  had  been  assigned  to  the  said 
agak^hi*  ex-  ^«  ^^  Wallace  who  now  desired  to  have  it  revived  so 
ecutor  or  ad-  as  to  issuo  cxecutiou  thcreou.    The  Solicitor  Ge»fftd 
but  can  bo  ex-  S'lso  read  the  rule  nisi,  and  the  affidavit  of  J(Mt9 
tended  only  on  Proscr,  One  of  the  administrators  of  the  estate  of  the 

the  land  bound  „ 

by  such  jndg-  defendant,  in  reply  to  the  affidavit  of  T.  J.  Wwm* 
"  K^'any  bai-  ^^  appeared  from  James  Fraser's  affidavit  that  the 
ance  remain  estate  of  the  defendant  had  been  declared  insolvent 
Judgmen^^cre-  ^7  *  decree  of  the  Probate  Court ;  that  there  w» 
ditor,  after  a    gome  mouev  in  the  hands  of  the  Sheriff  belonring  to 

aale  of  the  land    -  ^v  o    v 

under  such  ex-  the  estate,  but  that  he  {Fraser)  considered  that  it  be- 
^titi^*  to*  ^  longed  to  the  creditors,  and  should  not  be  allowed  to 
oiohn  therefor  be  Icvicd  upon  under  the  present  proceedings;  that 
aoni?MMt?*(Jf  ^®  ^^^  willing  that  the  judgment  should  be  revived 
the  deceased,  so  as  to  bind  the  real  estate  of  the  defendant,  but  that 
TUions  of  8^  ^o  execution  should  be  issued  to  affect  said  personal 
p^bltel^"*  property  or  funds.  The  SoliciUyr  General  contended 
(Rw,  staiutet,  that  the  real  estate  of  the  deceased  should  be  sold 
****•  ^-^  under  an  execution  on  the  judgment,  and  that  it  mitft 
be  sold  before  the  assignee  of  the  judgment  conid 
claim  a  dividend  in  the  personal  assets. 

Shannon,  Q.  C,  contra.     The  administrator  Frafff 
considered  that  the  object  of  the  rule  to  revive  the 
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gment  was  to  tax  him  with  costs.    He  is  willing       1865. 
i  the  real  estate  should  respond  the  judgment    buxbowbs 
iciior  General.     One  object  of  reviving  the  judg-      uhox, 
it  is  to  show  that  the  debt  which  it  represents  is 
ly  due.]    2  CkiL  Arch.  Q.  B.  Practice  {lOih  ed.)  1077. 
that  we  ask  is,  that  the  personal  estate  shall  not 
effected  at  all  by  these  proceedings.    The  costs  are 
.rely  in  the  discretion  of  the  Court. 

C.  A.  V. 

TouNG  C.  J.  now  delivered  the  judgment  of  the 
irt. 

Ve  all  think  that  the  decree  of  insolvency  is  a 
icient  answer  to  any  attempt  to  levy  an  execution 
the  personal  estate  of  the  deceased.  In  England 
execution  is  allowed  against  the  terre  tenant.  We 
ik  that  that  law  is  wholly  inapplicable  here.  In 
^land,  in  such  a  case,  there  would  be  but  one 
mdant,  the  heir-at-law ;  here,  in  most  cases,  there 
lid  be  several  defendants.  We  think  an  execution 
lid  issue  against  the  administrator,  but  limited  to 
real  estate  only;  and  carefully  guarding  the  rights 
he  other  creditors  in  the  personal  estate.  We 
e,  therefore,  decided  to  grant  a  rule  (which  my 
;her  Wilkins  will  read)  rescinding  the  order 
led  at  Chambers  by  entering  a  suggestion,  and 
blishing  a  precedent  to  be  followed  in  all  future 
^8  where  an  execution  is  taken  out  against  the  real 
te  of  a  deceased  party. 

TiLKiNS  J.  Before  reading  the  order  I  would  re- 
k  that  the  Statute  {Rev.  Stai,,  ch.  127,  sec.  70,)  pro- 
^sthat  judgments  and  mortgages  registered  in  the 
time  of  the  deceased,  may  be  recovered  out  of 
land  as  far  as  the  value  of  the  land  bound  by 
n  extends,  leaving  the  judgment  creditor  or 
*tgagee,  if  there  is  any  deficiency,  to  come  in 
refer  |iari  passu  with  other  creditors. 
he  learned  Judge  then  read  the  following  rale : 
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1865.  "  On  reading  the  order  of  His  Honor  the  Cki^ 

BuBBowss  Jusiicej  made  in  this  cause  on  the  25th  of  AprUy  1865, 
iflHOB.  and  the  affidavit  and  rule  nisi  therein  referred  to; 
also  the  order  of  His  Honor,  made  in  this  cause  on 
the  2nd  of  May  last,  allowing  an  appeal  from  the 
order  first  above  mentioned ;  and  on  hearing  counsel 
on  the  said  appeal,  and  it  appearing  that  the  said 
defendant  is  dead,  and  that  administration  of  the 
goods  and  chattels,  rights  and  credits,  which  were 
his  at  the  time  of  his  decease,  who  died  intestate,  has 
been  duly  granted  according  to  law ;  and  whereas 
the  Court  are  of  opinion  that  the  order  first  above 
mentioned  should  be  modified,  it  is  ordered  that  the 
same  be  rescinded,  and  that  leave  be  given  to  the 
said  plaintifi^  to  enter  a  suggestion,  under  the  Statute, 
to  the  eflect  '  that  it  manifestly  appears  to  this  Court 
that  he  is  entitled  to  execution  of  his  judgment 
against  the  said  defendant,  and  to  issue  execution 
thereon  in  manner  hereinafter  stated,  that  is  to  say, 
that  execution  shall  issue  on  the  said  judgment 
against  the  administrators  of  the  estate  of  the  said 
deceased,  in  such  manner  as  that  the  land  of  the 
intestate  shall  alone  be  held  liable  to  satisfy  the  said 
judgment,  and  the  execution  to  be  issued  thereon.' 

"Audit  is  further  ordered,  that  the  personal  pro- 
perty and  assets  of  the  said  intestate  shall  not  be 
primarily  held  liable  to  respond  the  said  judgment 
and  execution,  nor  be  otherwise  held  liable  for  the 
same,  than  according  to  the  provisions  of  section  70 
of  chap.  127  of  the  third  series  of  the  Revised  Statutes, 
;in  the  possible  event  of  the  real  estate  of  the  said 
intestate  proving  insufficient  to  satisfy  the  said  judg- 
ment and  execution. 

"  It  is  further  ordered,  that  the  suggestion  in  thi» 
case  shall  be  entered  in  the  following  form,  yiz.J— 
'^And  now,  on  ihe  3rd  day  of  August^  1865,  it  i* 
t  iSuggested  and  manifestly  appears  to  the  Court,  that 

the  said   Thomas  Bwrrowes  is  now  entitled  to  hav« 
iKK:ecution  of  the  judgment  aforesiud  against  the  ftu- 
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i-inistrators  of  the  goods  and  chattels,   rights  and       1865. 


credits,  which  were  of  Nathaniel  Isnor,  deceased,  who  bubboivbs 
led  intestate,  at  the  time  of  his  death  to  be  ad-  ismoh. 
linistered,  but  to  be  extended  only  on  the  real  estate 
hicli  was  of  the  said  deceased  at  the  time  of  his 
3ath.  Therefore  it  is  considered  that  the  said  Thomas 
urrowes  ought  to  have  execution  of  the  said  judg- 
ent  against  the  said  administrators  in  manner 
bresaid.' 

•*  And  it  is  further  ordered,  that  the  said  order  of 
e   said   25th   of  April  be  rescinded  without  costs, 
id  that  this  present  order  be  without  costs." 
Attorney  for  plaintiff,  Wallace. 
Attorney  for  defendant,  J.  N.  JUitchk. 


CITY  OP  HALIFAX  versus  MoLEARN.  jmq.i. 

i  PPE  AL  from  an  order  of  Bliss  J.  at  Chambers,  de-  The  appuca. 
Jl-  daring  the  house  of  the  defendant  a  nuisance,  untoas*^** 
ithin  the  meaning  of  the  Act  of  1861,  chap.  45,  and  <*«p-  ^*  »«• 
.e  Act  of  1862,  chap.  37.  '^T^Z 

It  appeared  from  the  affidavit  of  B,  D.  G.  Marshall^  charter  (27  fic. 
ty  architect,  dated  3rd  3Iay,  1864,  on  which  the  be  by  Uo^ 
lie  was  granted,   that  the  house  complained  of  is  ^^^  ^'  «om- 

,  1  /•     J         1  -1    -r^  •         plaint  under 

taate  at  the  north  west  corner  of  Argyle  and  Prince  oath,  stating  * 
reets;  that  it  was,  in  December.  1863,  in  a  ruinous  P"«^«iy  »nd 

/  '       .        .  '  '  ,  clearly  the  ser- 

ndition,  old  and  dilapidated;  that  in  the  said  eraigronndBof 
onth  of  December  the  said  defendant  commenced  to  J!?"^'**"^,!**^ 

tne  proceed- 

ax  down  and  remove  the  chimneys  from  the  centre  inga  thereun- 
the  building  where  they  then  stood,  and  to  com-  2!Liw-*totho8e 
Bcce  repairing  the  same;  that  he  was  then  warned  under /?c»5te<. 
'  the  city  architect  not  to  alter  his  house  without  ^o  WriTo?' 
e  permission  of  the  City  Council,  notwithstanding  iummons  is  re- 
tiich  he  still  continued  to  do  so,  and  to  such  an  ex-  information 
at  as  to  make  it  nearly  a  new  house.    It  also  ap-  m*y^  ■worn 

*"  ,        *    to  before  a 

lared  that  the  defendant  had  added  to  the  building  commJaai<mer. 
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1865.      by  raising  the  roof  from  a  sloping  roof  to  a  flat  roO^ 


MOLSABN. 


ciTT  OF  by  which  the  attic  had  been  considerably  enlarg*^^; 
T.  that  the  chimneys  had  been  removed  from  the  ceut^re 
of  the  building  to  the  north  end  thereof,  and  wer'« 
only  one  half  brick  in  thickness  at  the  back,  and  that 
a  shed  twenty-five  feet  long,  four  feet  eight  inches 
wide,  and  seven  feet  high,  had  been  erected  at  tbe 
back  of  the  building,  where  there  was  formerly  an 
open  space.  Mr.  Marshall  also  swears  in  this  affida- 
vit that  the  building  stands  within  the  limits  where 
all  buildings  and  outhouses  to  be  erected  in  the  city 
of  Halifax  are  directed  by  the  law  to  be  construe  ted 
of  brick  or  stone. 

This  affidavit  was  sworn  before  a  commissioner  of 
the  Supreme  Court,  and  headed  "  The  City  of  Mali/ox 
vs.  William  McLearrij'  although  it  appeared  that  no 
writ  of  summons  had  been  issued,  and  that  the  affida- 
vit itself  was  the  first  proceeding  in  the  Suprerne 
Court. 

On  this  affidavit  a  rule  nisi  was  granted  by  BUss  J- 
at  Chambers  on  the  3rd  of  May^  1864,  which,  it  ^P* 
peared,  was  duly  served  on  defendant. 

This  rule  was  afterwards,  after  argument,  mad^ 
absolute  by  Bliss  J.,  and  the  rule  absolute  is  the  ral^ 
or  order  appealed  from. 

Mc  Cully,  Q.  C,   for  defendant      The  affidavit  on 
which  the  rule  nisi  was  granted,  being  made  whil® 
there  was  no  suit  pending,  is  a  proceeding  which  tb® 
law  does  not  justify,   and  is  therefore  extrajudicial* 
[Bliss  J.    You  mean  to  say  that  the  proceedin^^ 
should  have  been  by  summons  in  the  first  instane^' 
That  was  the  only  point  taken  before  me.]    The  a^^ 
davit  itself  is  not  sufficient  to  support  the  order.    Tl^^ 
Judge  had  no  power  to  make  the  order.    An  Ed^'^ 
lish man's  house  is  his  castle,  and  the  power  given  b, 
this  statute  will  not  be  extended  further  than  is 
lutely  necessary.     This  Act  carefully  diatingoishe 
between  erection  and  repairing  of  houses.      The  sc 


T. 

McLBABir. 
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lained  of  here  is  repairing,  not  erecting,  and  is      1865. 
I  to  be  such.    The  statute  never  contemplated     cirr  of 

IT  AT  YWJlI 

ostruction  of  a  house  which  is  being  repaired, 
proceeding  has  been  taken  as  if  these  two  Acts 
one.  Under  which  Act  has  a  Judge  the  power 
clare  a  man's  house  a  nuisance?  The  Act  of 
does  not  give  him  the  power,  and  the  powers  of 
adge  are  confined  to  the  Act  of  1862  by  section 
*  that  Act.  The  Act  of  1861  is  the  only  one 
i  authorizes  a  pulling  down.  The  Act  of  1862 
not  declare  what  buildings  shall  be  deemed 
nces.  There  must  be  a  summons  under  section 
There  are  only  two  modes  in  which  the  offend- 
arty  may  be  proceeded  against  under  this  Act — 
3ing  brought  before  a  criminal  tribunal,  or  by 
ions.  There  is  a  great  difference  between  a 
list  and  a  summons.  Our  law  provides  that  all 
nal  actions  shall  be  commenced  by  writ  of  sum- 
.  The  commissioner  had  no  power  to  take  the 
vit  in  this  case.    Rev.  Stat,,  chap.  123,  sec.  20. 

herlandy  Q.  C,  contra.  [Younq  C.  J.  refers  to 
Tiat.y  ch.  1,  sec.  6.]  The  objection  to  the  affidavit, 
e  ground  of  its  having  been  sworn  before  a 
lissioner,  should  have  been  taken  below.  The 
nation  to  a  Judge  was  made,  and  the  affidavit 
I J  in  Mai/,  1864;  the  appeal  was  taken  in  Juh/, 
and  it  is  now  too  late  to  take  this  objection. 
X  the  Revised  Statutes,  chap.  134,  sec.  175,  the  com- 
oner  takes  affidavits  where  there  is  no  cause 
mg.  That  section  does  not  state  before  whom 
affidavit  is  to  be  taken,  and  yet  a  commissioner 
^B  acts.  Was  the  affidavit  in  this  case  necessary 
?  It  is  contended  that  this  proceeding  should 
»mmenced  by  summons.  The  rule  nisi  is  in  fact 
mmons.  [Wilkins  J.  The  Act  provides  that 
codings  shall  be  taken  before  a  Judge  at  Cham- 
There  is  a  recognized  and  established  mode  df 
sediog  at  ChamberB,  namely,  by  rule  nisi.']    It  is 
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1865.      unnecessary  to  labor  the  point  that  a  rule  nisi  An^j  a 


ciTT  OF     Judge's  summons  are  the  same  thing.    It  is    onlj 
V.         necessary,  then,   to  meet  the  argument  that  a  'Wiit 
should  be  issued.     There  is   nothing  in  the  Act   to 
show  that  a  writ  is  required.     [Wilkins  J.    WTij 
could  not  a  full  investigation  be  had  before  a  Jndge 
at  Chambers  ?]      There  are  two  modes  in  which  the 
offending  party  may  be  proceeded  against,  either  by 
pulling  down  his  house  as  a  nuisance,  or  by  prose- 
cuting him  for  a  fine  or  penalty.     Section  665  of  the 
present  law,   (Act  of  1864,  chap.  81,)  like  the  Act  of 
1862,  shows  that  the  investigation  must  be  before  s 
Judge.     Why  may  not  the  matter  be  tried  as  well  by 
affidavits  as  by  a  viva  voce  examination  ?    [YouHe  C.J. 
I  do  not  think  a  Judge  has  power  to  settle  the  matter  on 
affidavits.     I  think  there  must  be  an  investigation,  with 
opportunity  of  cross  examination.]      The  defendant 
has  made  his  house  really  a  new  one,  by  pulling  it 
down  piece  by  piece,  and  replacing  what  was  pulled 
down  with  new  materials.    (A  discussion  arose  here 
as  to  whether  the  building  was  within  the  limits  of 
the  district  described  in  section  2  of  the  Ac{  of  1861, 
as  that  within  which  no  wooden  building  should  be 
erected.    It  appears  that  one  of  the  boundaries  in 
that  section  is  the  west  side  of  Argyle  street,  leaving 
the  portion  of  the  city  west  of  that  boundary  outride 
the  district.    The  defendant's  building  faced  on  the 
west  side  of  the  street,  and  extended  back  westwardlj 
some  forty  feet.    Sutherland^  Q.  C,  at  first  contended 
that  the  building  was  within  the  district,  but  the 
Court  being  against  him,  he  finally  abandoned  this 
position.)    Under  the  8th,  9th,  10th,  and  17th  sections 
of  the  Act  of  1861,  the  shed  is  a  nuisance,  to  b^ 
pulled  down  under  the  18th  section.     The  16th  sec- 
tion provides  that  no  building  within  certain  limite 
shall  be  enlarged  or  added  to  without  the  permissi^^ 
of  the  city  council.    The  18th  section  of  tihe  Act  oi 
1861  is  similar  to  the  11th  section  of  the  Act  of 
1862,  only  that  the  latter  requires  that  a  Judge  sbiii 
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re  the  building  a   nuisance  before  it  is  pulled      1865. 
I.      Every  violation    of  the    Act    of  1862  is  a     citt  of 


iDce.    The  chimneys  in  this  case  are  a  nuisance.         ▼. 
of  1861,  section  4.)    Adding  ten  feet  to  a  build- 
8  an  erection. 

•  Cully ^  Q.  C,  in  reply.  The  whole  question  is 
oint  raised  by  the  rule  nisi,  and  the  argument 
Id  not  be  allowed  to  go  beyond  it.  The  Statutes 
161  and  1862,  under  which  these  proceedings 
commenced,  have  been  repealed  without  reser- 
n  of  this  matter.  Are  not  all  proceedings  under 
\  Acts,  then,  abrogated?  K  a  statute  makes  an 
in  offence,  and  before  the  offence  is  adjudi- 
1  upon  the  statute  is  repealed,  both  the  offence 
the  remedy  are  gone.  Revised  SiatuieSj  chap.  1, 
,  does  not  apply.    No  Judge  had  any  power  to 

a  step  in  this  matter  before  the  investigation 
bad.  The  city  did  not  apply  for  an  investigation, 
for  a  pulling  down.  The  Act  of  1862  does  not 
r  a  Judge  to  do  anything  under  the  Act  of  1861. 
Acts  are  so  inconsistent  that  they  cannot  be 
ed  out.  The  654th  and  655th  sections  of  the 
charter  (Act  of  1864,  ch.  81),  are  quite  inconsis- 
The  affidavit  is  defective  as  to  the  shed.  It 
not  state  the  time  within  which  it  was  erected, 
light  consistently  with  the  affidavit  have  been 
;ed  five  years  ago.  A  penal  statute  must  be 
trued    strictly.    {Suiherlandy  Q.  C,    cites    as    to 

2  ChiUy's  Arch.  Q.  B.  Prae.  (10th  ed.,)  1546.) 

0-  A.  Y. 

le  Court  now  delivered  judgment 

)UNQ  O.  J.  Both  the  Acts  of  1861  and  1862,  as 
as  the  Act  of  1864,  are  confused  and  inconsistent, 
he  Acts  must,  if  possible,  be  construed  together, 
question  is,  what  is  meant  by  the  words  ^'  upon 
itigation  of  the  facts,  and  conviction  of  the 
89 
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1865.       owners  or  builders,  before  a  Judge  of  the  Supreme 
ciTT  OF     Court,"  in  the  11th  section  of  the  Act  of  1862.    I 


Halifax 


V.  am  surprised  that  whoever  prepared  this  Act  did  not 

prescribe  the  same  mode  of  enquiry  as  is  laid  down 
by  Revised  Statutes,  chap.  70,  sec.  52,  with  regard  to 
appeals  to  a  Judge  relative  to  railway  damages.     The 
affidavit  was,  I  think,  rightly  sworn  before  a  commis- 
sioner of  this   Court,  as  it  is  a  proceeding  in  the  ^ 
Supreme  Court.     We  pronounce  no  judgment  as  to^ 
whether  the  act  complained  of  was   a  nuisance  or,^ 
not,  as  we  have  not  the  facts  fully  before  us.    Mi^  - 
Justice   Bliss  has  drawn    an    order  expressing  oo^ 
opinions. 

Bliss  J.    When  this  matter  was  before  roe     ^^ 
Chambers,  the  objection  was  that  a  Judge  could  nof 
proceed  as  I  had  done.    I  considered  that  the  pro- 
ceeding was  not  at  all  erroneous.     A  rule  nisi  to  diow 
cause  is  in  effect  a  summons.     The  appeal  most  be 
dismissed,  but  under  all  the  circumstances  without 
costs,  the  Act  being  one  of  considerable  difficolty, 
the  practice  thereunder  entirely  new,  and  the  com- 
plaint of  the  city  not  sufficiently  definite.    The  infor- 
mation docs  not  allege  the  facts  in  the  precise  man- 
ner it  should.     We  have,  therefore,  made  the  follow- 
ing order :    "  It  is  ordered  that  the  appeal  from  the 
order  of  Mr.  Justice  Bliss  in  this  cause  be  dismissed 
without  costs,  and  that  the  said  cause  be  remitted  to 
the  said  or  some  other  Judge,  to  be  heard  and  pro- 
ceeded with;   and  it  is    further    ordered,  that  the 
plaintiff  do  amend  his  proceedings  before  the  Judge 
by  a  more  correct  complaint  or  information,  stating 
precisely  and  clearly  the  several  grounds  of  complaint 
against  the  said  defendant,  upon  which  he  seeks  to 
obtain  the  order  or  judgment  of  the  Judge."    The 
mode  of  proceeding  should  be    like   that  adopts' 
where  an  appeal  is  made  to  a  Judge  in  regaid  (o 
railway  damages.     The  niain  object  of  enquiry  ^ 
this  case  is  gone^  it  having  been  discovered  on  th6 
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argoment  that  the  building  is  not  within  the  brick      1865. 
district.      The  charge  of  repairing  without  leave  of     citt  of 
the  city  council  is  outstanding,  but  I  think  it  never    ^^^^^ 
was  intended  that  a  building  should  be  pulled  down 
on  that  ground.     The  main  question  being  disposed 
of,  I  think  the  matter  might  be  settled  without  an 
investigation,  which  is  an  expensive  matter.    It  is 
<^  nice  question  whether  an  appeal  can  be  had  from 
^he  decision  of  a  Judge  who  has  investigated  all  the 

Appeal  dismissed  without  costs. 


OVERSEERS  OF  THE  POOR  FOR  GREENFIELD      Aug.z. 

versus 
OVERSEERS  OF  THE  POOR  FOR  GOSHEN.   . 

APPEAL  from  the  warrant  of  two  justices  order-  wo  appeal  lies 
.1  in  directly  to  the 

mg  the  removal  of  paupers.  snpiemecourt 

It  appeared  that  in  February^  1860,  two  justices  of  ^™  an  order 
the  peace  for  the  County  of  Guysborough  had  issued  a  Sie  remorai  of 
warrant  for  removing  JRachel  Taylotj  Matthew  Taylor,  panpers. 
and  Henry  Taylor,  from  the  poor  district  of  Greenfield  regalia  appeal 
to  the  poor  district  of  Goshen.    At  the  next  Sessions  new  eridence 
for  the   district  of  St.  3fary'Sj  (within  which  district  k^Si  thu 
both  the  districts  of  Greenfield  and  Goshen  were  situ-  co^rt. 
ate,)  which  was  held  in    October,  1860,  nothing  ap-^^^^ 
peared  to  have  been  done  in  the  matter,  but  it  was  siahaest  t^ap, 
brought  before  the  Sessions  of  October,  1861,  who,  as    *'^' 
shown  by  their  records,  "  dismissed  the  case  without 
decision,  as  not  being  legally  before  them."    An  ap- 
peal was  then  brought  before  the  Supreme  Court  at 
Ouysborough,  and  a  trial  had  before  DesBarres  J.  in 
Jtme^  1863,  who  gave   judgment  for  the  plaintiffs, 
eonfirming  the  order  of  the  justices. 
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1865.  A  rule  nisi  having  been  granted  to  set  asid^    t\\% 

OVKB8BBR8  0F  judgment,  it  was  argued  during  the  present  tertxi  by 
QRBEXFisLD.  W.  A.  JohnstoUy  for  the  defendants  (the  appell^ntB), 
OTMwwaop  and  by  the  Solicitor  General^  for  the  plaintiffs. 

GOSHSN. 


The  argument  turned  almost  wholly  on  the 
larity  of  the  appeal.    The  defendants'   counsel    ooo- 
tended  that  the  order  of  the  Sessions  was  in  faot  a 
judgment,  and  that  the  words    "without  decision," 
should  be   rejected    as   surplusage,    and  that  coose- 
quently  the  appeal  to  the  Supreme  Court  was  regular, 
as  being  substantially  from  the  order  of  the  Sessions. 
He  also  contended  that  if  there  had  been  any  irregro- 
larity  in  the  appeal,  that  irregularity  had  been  waire<l 
by  the  plaintiffs'  counsel  in  going  on  with  the  tri^l 
before  DesBarres  J.      The  plaintiffs'    counsel  con- 
tended that  as  no  decision  had  been  given  by  the  Ses- 
sions, the  appeal  was  entirely  irregular,  and  conl^ 
not  be  entertained  by  the  Court — that  there  wasn^ 
waiver  of  the  irregularity,  as  plaintiffs*    coansel  b^' 
low,  before  going  into  the  trial,  had  moved  to  qtwftl* 
the  proceedings. 

Young  C.  J.  now  delivered  the  judgment  of  th^' 
Court. 

This  Court  has  the  right  of  revision   as  regard^ 
the  decision  of  the  Sessions  in  a  case  of  this  kind,  bo'^ 
no  appeal  lies  directly  from  the  decision  of  the  two^ 
justices  to  the  Supreme  Court.    Revised  StatuieSj  chof^ 
89,  sec.  14.    This  appeal  is,  therefore,  coram  non  JiflficP- 
Both  parties  are  in   fault — ^the  one  in  bringing  4^ 
case  to  a  trial  before  the  Judge,  and  the  other  in  de^ 
fending  it  there.    We  set  aside  the  whole  procoei^ 
ings,  and  remit  the  parties  to  their  original  rights* 
The  question  of  costs  is  reserved. 

Bliss  J.  If  even  the  appeal  had  come  regnlaf^^ 
before  this  Court,  the  duty  of  the  Court  is  not  to  t^ 
the  case,  but  merely  to  say  whether  on  the  eviden^^ 
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m  before  the  two  justices,  their   decision   was       1865. 
rect.     We  have  no  power  to  take  new  evidence. 


OYBBSEBSSOr 

_    _  -,.      ,     a.       THi  Poor  FOB 

Rule  accordingly.*      gbkbifibld. 

0VEB8UB80F 

THB  Poor  fob 

G08HKN. 


MALONE  versus  DUGGAN'. 


Aug,t, 


OTTON  had   obtained  a  rule  nisi,   returnable 
during  the  present  Term,  to  set  aside  a  regular 
:ment  by  default. 

hie  aflSdavit  on  which  the  rule  was  granted  was 
e  by  himself,  he  being  the  attorney  of  defendant; 
be  alleged  therein,  among  other  things,  that  the 
Mras  placed  in  his  hands  by  the  defendant  some 
1  after  it  was  served,  when  he  (defendant)  in- 
led  him  that  the  date  of  service  was  the  24th 
:  ,•  that  he  delayed  putting  in  the  defence  until 
$th  July,  when  he  learned  that  a  default  had  been 
iced,  and  a  judgment  entered,  the  sheriff  having 
rued  the  writ  as  served  on  the  23rd  June. 
:xe  affidavit,  after  some  positive  averments  as  to 
Pacts  of  the  case,  proceeded  thus: — "I  am  familiar 
I  the  facts  of  the  defence  herein,  and  I  verily 
3ve,"  &c.,  stating  several  things  under  this  cap- 
►  among  others  "  that  the  claim  set  up  by  the 
atiff  is  false,  and  without  any  foundation,  *  * 
the  defendant  has  a  good  defence  upon  the 
its,  and  that  this  application  is  not  made  for  the 
>08e  of  delay,  but  to  obtain  justice  herein;  that 
»t  injustice  will  be  done  herein  unless  the  judg- 
1 18  taken  off  and  the  execution  stayed,  and  the 
ttidant  allowed  to  appear  and  plead." 

t^  Court  snbseqaenUy  fitmted  fha  costs  of  the  rale  to  the  plaintifb,  the 

(tor  General  representing  that  the  pUlntUb'  counsel  below,  befbre  the 

had  moTCd  to  quash  the  proceedings  on  the  ground  ef  irregularitjr.— Rep. 


An  aflldATit  to 
set  aside  a  re- 
gular Ju^^eot 
by  de&ult 
must,  fai  gener- 
al, be  made  by 
the  defendant 
himself,  and 
not  by  his  at- 
torney. 

The  deponent 
in  such  a  case 
must  swear  to 
a  personal 
knowledge  ot 
the  Dscts,  and 
not  merely  to 
his  belief. 
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le  affidavit  accounting  for  the  non-appearance,  1865. 

that  the  fact  that  no  affidavit  could  be  received  in  malonb 

Y   on   the   merits,  required  an   unexceptionable  i>uooak. 
avit  from  the  defendant.] 

^ottoUj  contra.  The  affidavit  was  drawn  hurriedly, 
not  based  merely  on  information.  I  have  sworn 
I  am  familiar  with  the  facts  of  the  case.  If  there 
3,  even,  gross  negligence  on  the  part  of  the  attor- 
would  your  lordships  turn  the  defendant  out  of 
rt,  if  there  really  was  a  defence  upon  the  merits? 

W.  Johnston^  Jr.,  in  reply.     An  affidavit  in  a  case 
Ilia  kind  cannot  be  amended.     5  Dowl.<,  588. 

C.  A.  V. 

ouNG  C.  J.  now  delivered  the  judgment  of  the 
rt. 

n  affidavit  to  set  aside  a  regular  judgment  by 
ult  must  state  expressly  that  the  defendant  has 
>od  defence  to  the  action  on  the  merits  thereof. 
ou7^.,  652.  An  affidavit  omitting  the  words  "to 
action,''  has  been  held  bad.  i6.,  218.  Where  the 
avit  is  made  by  the  defendant  himself,  the  words 
he  is  advised  and  believes,*'  are  added,  (5  Dowl.j 
;  where  by  the  attorney  or  managing  clerk  of 
attorney,  the  form  is  "  as  he  is  informed  and 
ly  believes,"  or  "as  he  is  instructed  and  verily 
2>ves."  3  Dowl,  427;  2  C.  M.^R.,  315.  "As 
8  apprised  and  believes,"  in  an  affidavit  by  a 
s:  having  the  conduct  of  the  defendant's  case, 
been  held  bad.  6  M.  ^  G.,  750.  By  the  Im- 
%\  Act  of  1852  (which  is  similar  to  our  Revised 
tteSj  2nd  series,  chap.  134,  sec.  26),  the  affidavit  in  a 
of  this  Jsiind  is  required  to  "  disclose  a  defence 
he  merits."  Under  this  Act  two  Judges  {Martin 
issenting)  held  that  a  common  affidavit  of  merits 
sufficient.     33  Law  ^  JEq.  Rep.y  420.     Our  Legis- 
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1865. 


THE  QUEEN  versus  CUDIHEY.  ^^'^' 

A  RCHTB  ALD,  Q.  C,  moved  on  the  first  day  of  Judgment  wm 
."jL  Term  to  make  absolute  a  rule  nisi,  returnable  on  are«)gnLance 
lat  day,  for  estreating  a  recognizance.  agajnet  both 

It  appeared  that  the  defendant  had  been  charged  sureties, where 
ith  settins:  tire  to  a  barn  at  the  Acadian  Mines,  in  ^^  principal 

has  not  ai^ 

hlchesier  county,   and    that  the    magistrate,  before  peared  in  ac- 
hom  the  preliminary  examination  was  had,  had  re-  ^^'dan*^^*"^ 

*  •'  '  the  condition 

landed  him  for  trial  to  the  Supreme  Court.     He  had  of  anchiecog- 
rterwards  been  admitted  to  bail,  himself  in  a  hun- l^f^j  *!t^ 

'  where  a  mle 

red  dollars,  and  two  sureties  in  eighty  dollars  each.  f*M  for  such 
he  grand  jury  found  a  true  bill  against  him,  hut  {^l^®^^*^^ 
3fore  the  time  appointed  for  the  trial  he  absconded,  the  sureties, 
efendant  was   called  on  his  recognizance  in   open  ^h^sieStte 
onrt  on  the  first  day  of  the  Term  at  which  the  trial  Provhice,  and 
lould  have  been  had,  and  also  on  a  subsequent  day  ©d*^  ^ow 
*  the  same  Term,  but  did  not  appear  or  answer ;  and  ®*'^* 

,  The  Queen  v. 

ie  sureties  were  also  called  in  like  manner  on  the  Thomptan,  a 
icognizance  to  appear  and  bring  in  the  defendant,  ?*®™'*??^" 
at  did  not  appear  or  reply,  and  failed  to  bring  him 
a.  Archibald,  Q.  C,  read  an  afiidavit  of  George 
'penccTy  who  swore  to  the  service  of  the  rule  nisi  upon 
le  two  sureties,  and  also  that  before  the  Term  of  the 
:>urt  at  which  the  defendant  should  have  been  tried, 
ci  at  the  time  of  making  the  ajEdavit,  the  defend- 
t  was  absent  from  the  Province.J 

C.  A.  V. 


ouNG  C.  J.  now  delivered  the  judgment  of  the 
Cfcrt. 

^^e  aflirm  the  practice  established  in  the  case  of 
«  Queen  v.  Thompson,  2  Thompson's  Reports,  9, 
^re  the  Crown  was  allowed  to  enter  up  judgment 

90 
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1865.  on  the  recognizance,  on  an  affidavit  of  the  service  of 
TH£  QUEEN  the  rnle  nisi  therefor  on  the  bail,  and  their  failing  to 
cupiHET.  show  cause.  Some  dijEculty  arose  formerly  from  some 
old  decisions,  which  required  that  the  defendant 
should  be  called  every  day  during  the  Term  or  Sit- 
tings appointed  for  the  trial.  We  do  not  think  that 
necessary,  and  therefore  make  this 

.    Rule  absolute.^ 

*  The  following  is  a  copy  of  the  rule  absolnte  granted  in  this  case:* 

Colchester  SS.    In  the  Supreme  Court  at  Truro,  1865. 

CTiiE  Queen,  Plaintiff. 
Cause  <        versus 

CJOHN  CuDiHEY,  Defendant. 

Upon  reading  the  recognizance  in  this  cause,  and  the  affidatitsof 
David  B,  Fletcher  and  William  McKim,  thereto  annexed ; 

And  upon  reading  the  rule  nisi  passed  in  this  cause  at  TVvro,  on  the 
IGtli  day  of  June  last  past,  and  the  affidavit  of  service  thereof  upon  Jom^ 
Cudihey  and  Alexander  J,  Steele,  the  bail  for  the  said  defendant; 

It  is  ordered  that  the  said  recognizance  be  estreated,  and  that  the  pltln- 
tiff  have  execution  against  tlie  said  defendant  for  the  sum  of  one  hnndied 
dollars,  and  against  Alexander  J,  Steele,  one  of  the  bail,  for  eighty  dol- 
lars, an4  against  James  Cudihey,  another  of  the  baU,  for  eighty  doQtrs. 
being  severally  the  penalties  in  which  the  defendant  and  the  said  baO  vt 
severally  bound  in  such  recognizance. 

Dated  at  Halifax,  this  3rd  day  of  August,  1865. 

By  the  Court. 

J.  W.  NurrncG, 
ProthoDottiT' 
On  motion  of  Mr.  Archibald,  for  the  plaintiff. 


XXIX.  VICTORIA.  708 


1865. 


LADDS  versus  ELLIOTT  et  al.  ■*««.». 

[REPLEVIN  for  plaintiff's  goods,  to  wit,  two  round  where  the  de- 
W  tables,  &c.,  distrained  for  rent  on  the  plaintiff's  pievin  jostues 
remises.  ^^^  "  ' 

disirets  for 

Plea  (among  others),   avowing  the  taking  of  the  rent,  the  ai- 
lid  goods,  and  justifying  the  same  because  the  plain-  |^iJ^°^. 
ff  for  a  long  time,  to  wit,  for  the  space  of  one  year  ly  proved,  pre- 
ext  before  and  ending  on  the  first  day  of  May,  a.  d.,  ^^^J^, 
364,  and  from  thence  until  and  at  the  said  time,  held    ThefoUowing 
ad  enjoyed  the  said  dwelling  house,  with  the  appur-  ^^g  served  oa 
^nances,  as  tenant  thereof  to  the  said  defendants,  by  a  tenant  on  the 
irtue  of  a  certain  demise  thereof  to  her,  the  said  i86i:~"AH4- 
laintiff,    theretofore  made  at  and   under  a  certain  *'^' ^'*' ^; 

'  loo*,     Mrs.  x«. 

early  rent  of  £25,  payable  quarterly  on  the  first  days  wuipieasetake 
^August,  November,  February,  and  May,  in  every  year  Jl^^t'^/^e^* 
y  even  and  equal  portions,  and  because  the  sum  of  honse  she  now 
;6  6s.  of  the  rent  aforesaid  for  the  space  of  three  t^^twlSty  iiYe 
lonths  ending  on  the  first  day  of  August,  a.  d.,  1864,  pounds  per 
^as  due  and  in  arrear  from  the  said  plaintift'  to  the  mencing  May 
aid  defendant.  ^j^-  ^^^' 

Replications.     1.  That  she  "did  not  hold  and  en- The  tenant  had 
>y  the  said  dwelling  house,  with  the  appurtenances  ^^Ja^en^^f 
3  tenant  thereof  to  the  said  defendants,  by  virtue  of  £20  a  year  for 

certain  demise  thereof, *as  alleged."  2.  That  "she  Se  tS^rihe^* 
eld  and  enjoyed  one  half  of  the  said  dwelling  house  tenantwasser- 
rith  the  appurtenances,  from  the  first  day  of  May,  noti^ she  said 
.  D.,  1864,  as  yearly  tenant,  the  rent  of  the  one  half  that  she  would. 
f  the  said  dwelling  house  being  payable  quarterly,  rentfSat  she 
t  the  rate  of  £12  10s.  per  annum,  the  said  tenancy  ^ouidgiveup 
f  one  half  of  the  said  dwelling  house  with  the  ap-  landiordvW 

seqnently  told 
her  that  if  she 
'oold  not  keepthe  house  it  was  let,  to  which  she  replied  that  she  oevtainly  would  not  keep  it. 
Held,  that  the  notice  was  not.  even  under  all  these  circumstances,  a  notice  to  quit. 
The  Cftct  of  the  tenant  remaining  in  the  house  after  receiving  such  notice,  does  not  prove  a  • 
mancy  at  the  increased  rent,  although  she  stated  while  she  so  remained,  and  admitted  hy  one 
«r  pleas  and  at  the  trial,  that  she  actually  occupied  half  the  house,  under  an  alleged  agreemenC. 
>  pay  half  the  increased  rent,  which  agreement,  however,  the  Jury  fbond  not  to  be  proved. 
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1865.       purtenances,  having  been  verbally  entered  into  a:^*^d 
ladds       agreed  upon  on  or  about  the  18th  day  of  Aprilj  a. 


ELuoTT  etai.  1864,  by  and  between  the  said  plaintiff  and  the  sa-  "5d 
defendants  by  their  agent,  one  Patrick  Fuller^  da  Hy 
authorized  by  the  defendants  to  let  said  dwellic^g 
house,  with  the  appurtenances  or  any  part  thereof 
3.  That  "  she  tendered  X3  23.  6d.,  the  first  quartei 
rent  of  said  half  of  the  dwelling  house,  as  soon 
due,  to  the  said  Patrick  Fuller^  and  to  the  said  defen- 
ants,  who  refused  to  accept  the  same ;  and  that  ii:k.o 
rent  was  in  arrear,  or  due  to  the  defendants,  as  i  o 
their  avowry  mentioned  and  set  forth,  at  the  tinrM.e 
therein  alleged." 

There  was  also  a  plea  by  the  plaintiff  of  payme^M^t 
of  money  into  Court,  under  which  the  £3  28.  ft<3. 
mentioned  in  the  replication  was  paid  in. 

At  the  trial  before  'Bliss  J.  at  Halifax^  in  if«^j 
1865,  it  appeared  that  the  plaintiff  on  the  Ist  Febm- 
ari/y  1864,  and  for  some  years  previous,  was  a  yearly' 
tenant  of  the  defendants,  at  £20  per  annum,  of  th^ 
dwelling  house  for  the  rent  of  which  her  goods  wer^ 
distrained — the  year  terminating  on  the  1st  JUoji  i^ 
each  year.     It  also  appeared  from  the   evidence  oti 
both   sides,   that  on  the  1st  February,  1864,  Patr^^ 
Fuller,  the  agent  of  the   defendants,  served  the  fol- 
lowing notice  on  the  plaintiff : — "  JDartmouth,  Febrwsrjf 
1,  1864.    Mrs.  Ladds  will  please  take  notice  that  th^ 
rent  of  the  house  she  now  occupies  will  be  twentf  ^ 
five  pounds  per  annum,   commencing  May  1,  1864r' 
Respectfully,  P.  Fuller'' \  and  that  the  plaintiff,  wheO- 
the  notice  was  served  by  Fuller  on  her,  on  Ist  Febrt^^ 
ary,  1864,  said  that  she  would  not  pay  that  rent  (i25)y 
that  she  already  paid  as  much  as  she  could  affori- 
Fuller  testified  that  she  also  said  on  this  occasion  th*'^ 
she  would  not  keep  the  house,  that  she  would  give  i* 
up.    He  also  stated  that  about  the  end  of  April  h^ 
had  told  her  that  if  she  would  not  keep  the  house,  i^ 
was   let:    to   which   she  replied  that   she  certainly 
would  not  keep  it.    The  plaintiff  and  her  daugbte'' 
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tified  that  Fuller  had,  on  the  18th  April,  1864,  let      1865. 


upper  flat  of  the  house  to  the  plaintift'for  £12  lOs.,  ladds 
;  this  was  denied  by  him.  It  also  appeared  that  Elliott  etiai. 
ceedings  had  been  commenced  by  the  defendants 
liDst  the  plaintift'  for  over-holding,  Fuller  having 
do  an  affidavit  and  a  complaint,  and  applied  to  a 
gistrate  on  the  10th  June  for  a  warrant  for  over- 
ding,  which  was  obtained,  but  on  which  nothing 
3  done.  .  It  appeared  from  the  evidence  of  Joseph 
xks  that  he  had  written  a  letter  to  plaintift*  on  the 
Mai/y  stating  that  he  had  hired  the  whole  house, 
I  signing  himself  as  tenant  of  Ferguson,  He  ad- 
tted  that  he  was  not  the  tenant  of  Ferguson,  and 
d  that  he  had  taken  this  course  as  a  stratagem  to 
;  the  plaintiff  out. 

Che  learned  judge  stated  at  the  close  of  the  trial 
.t  in  his  opinion  the  avowry  could  not  be  supported, 
the  plaintiff,  who  was  a  tenant  at  £20,  when  the 
."ice  was  served  on  her  by  Fuller,  not  only  did  not 
ent  to  the  payment  of  increased  rent,  but  expressly 
I  repeatedly  declared  that  she  would  not  pay  it, 
I  that  even  assuming  that  there  was  no  new  agree- 
Qt,  that  the  plaintiff  should  hold  the  half  of  the 
88  at  the  rent  of  <£12  10s.,  her  continuing  to  hold 
T  the  notice  that  the  rent  would  be  raised  could  not 
e  an  implied  agreement  to  hold  at  that  rent  in  the 
^  of  her  declaration  that  she  would  not  pay  it,  as  she 
Id  not  be  taken  to  promise  to  do  what  she  said  that 
would  not  do.  The  learned  judge  also  said  th^t 
as  then  a  mere  case  of  over-holding,  for  which  th'e 
had  provided  a  remedy,  and  that  to  that  the  resort 
be  first  instance  was  had.  It  appeared  to  him  that 
affidavit  made  by  Fuller,  and  the  warrant  against 
plaintiff,  which  the  landlords  sanctioned,  repu- 
ed  any  new  holding  by  plaintiff,  and  that  they 
Id  not,  after  this  proceeding,  claim  a  right  to  dis- 
u  under  a  new  contract  to  hold  at  £25,  which  they 
.  themselves  thus  repudiated.  He  also  doubted 
dther  defendants  could  be  considered  as  plaintiff's 
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1865.      landlords  after  May  1864,  after  having  let  the  hour^se 
LADDs       to  Weeks  J  and  after  having  allowed  him  to  treat  wS  1h 
ELuoTT  et  ai.  the  plaintiff  as  her  landlord,  and  to  threaten  herwL^i 
proceedings,  as  he  had  done  hy  his  letter  of  6tli  Marj/. 

The  learned  judge,  however,  at  the  request  of  tlie 
Solicitor  General^  the  defendant's  counsel,  leftittotlie 
jury  to  say  whether  there  had  heen  any  such  agree- 
ment as  the  plaintiff  asserted,  that  she  should  hold 
half  the  house  at  the  rent  of  £12  lOs. 

This  was  put  to  the  jury  with  the  understanding 
of  both  parties,  that  if  the  jury  negatived  such  an 
agreement,  the  defendants  should  be  entitled  to  jodg- 
ment,  provided  the  Court  should  decide  the  first  point 
in  their  favor;  and  that  if  the  Court  should  decide 
the  first  point  otherwise,  judgment  should  be  for 
plaintiff*. 

The  jury  found  that  there  was  no  agreement  for 
half  the  house  for  £12  10s. 

A  rule  was  then  taken  out  providing  that  the  (ai^^ 
should  be  argued  before  the  full  Court  on  the  poia^^ 
reserved  at  the  trial,  and  that  upon  such  argume^*^ 
being  had,  the  Court  should  have  liberty  to  ent^*" 
judgment  for  plaintiff*  or  defendant. 

This  rule  now  came  on  for  argument. 


8.  n.  Graxfj  for  plaintiff.     The  tenancy  set  out  i 
the  avowry  must  be  clearly  and  precisely  proved 
laid.     The   variance  here  is  fatal.      2    Oreenleaf 
Evidence^  sees.  564,  5 ;   Clarke  v.  DavieSj  7  Taunt,  72 
Broton  v.  Sayce^  4  Taunt,  320;   Dunk  v.  Himierj 
B.  &  Aid.,  322 ;  WoodfaWs  Landlord  and  Tenant,  p.  79^    ^ 
Johnstone  v.  Hudlestone,  4   B.  &  C,  938.      The  er^^ 
dence  adduced  to  prove  a  tenancy  at  £25,  did  dc^  * 
prove  it,  but  proved  an  overholding.    The  notice  r^  ^ 
ceived  by  the  plaintiff  was  not  a  notice  to  quit,  bi*"^ 
simply  a  notice  that  the  rent  would  be  raised.    TIb^^ 
notice  given  to  Fuller  by  the  plaintiff  was  a  noti^^ 
that  she  would  quit    It  was  a  verbal  notice,  bat  » 
verbal  notice  is  suflicient  if  it  is  explicit  enoujfc* 
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ncy  set  out  by  the  plaintiff  in  her  replication      1865. 
mdby  the  jury  not  to  exist,  she  is  now  in      ladm 
position  as  if  it  had  not  been  pleaded.  ELuoriet  au 

r  General,  contra.  The  plaintiff  in  her  repli- 
leges  that  she  held  half  the  dwelling  house 
t  of  £12  lOs.,  and  she  has  paid  in  under  a 
•ayment  £3  2s*  6d.,  for  the  quarter's  rent  of 

The  tenancy,  therefore,  is  not  denied  at 
is  the  rate  of  rent  for  which  the  defendants 
wed  the  taking.  Fuller's  telling  the  plaintiff 
it  February  that  her  rent  would  be  raised,  or 
must  leave,  was  a  notice  to  quit.  [Court. 
►vas  not  sufficient.]  Assuming  the  tenancy  to 
e  on  the  1st  May,  the  defendants  could  then 
:oceed  against  her  adversely,  or  waive  the 
treat  her  as  a  tenant.  [Wilkins  J.  Could 
:hat  after  having  attempted  together  out?] 
not  pretend  to  say  after  the  notice  that  she 
emain  in  holding  adversely,  but  that  she 
main  in  holding  half  the  house  at  half  the 
11  the  facts  show  a  confirmation  on  her  part 
^25  contract.  Defendants  treated  her  as  a 
ind  she  has  recognized  the  tenancy  herself 
ost  unequivocal  manner  by  tendering  rent. 
LOt  deny  that  she  remained  in  as  tenant,  the 
stion  is  what  was  the  rate  of  rent.  [Wilkins 
d  she  not  elect  to  hold  either  as  tenant  or 
r^?]  I  say  that  she  has  elected.  [Dodd  J. 
sider,  then,  that  the  notice  to  quit  has  been 
ay  with.]  Yes;  she  said  in  her  testimony, 
said  £25  is  to  be  the  rent,  and  that  is  to  be 
ween  Joe  and  you,  (by  Joe  he  meant  Mr. 
but  the  upper  flat  will  go  for  something 
'his  is  a  recognition  on  her  part  of  the  £26 

It  was  not  that  each  was  to  rent  half 
3e,  but  that  they  were  to  regulate  between 
es  what  she  should  pay.  She  supposed  that 
I  get  the  upper  flat  for  something  less  than 
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1865.      half  the  £25,  hut  she  did,  in  fact,  occupy  the  whole. 

LADD8  There  was  no  agreement  in  point  of  fact  as  to  the 
ELuorret  ai.  upper  flat.  She  had  the  power  to  reduce  her  rent  bj 
taking  in  Weeks  or  somebody  else  as  tenant  She 
says  further,  "  I  left  on  the  Ist  May^  1865."  This 
proves  her  use  and  occupation  of  the  house.  [Wil- 
KiNsJ.  Her  alleged  holding  being  negatived  by  the 
jury,  she  must  be  considered  either  as  overholding,  or 
as  holding  on  the  old  rent  of  £20.]  I  contend  that 
she  took  the  whole  house  at  the  £25,  thinking  that 
she  could  make  the  arrangement  with  Weehj  by 
which  she  could  occupy  half  for  something  leas  than 
£12  lOs.  Mrs.  Hudson^  one  of  plaintiffs  witnesses, 
says  "  Mrs.  Ladds  had  told  me  that  FuUer  let  her  half 
the  house.  Fuller  said  Joe  and  she  were  to  fix  the 
rent  between  them."  This  proves  her  tenancy  at  the 
£25.  [Bliss  J.  It  only  ^shows  a  division  of  the 
whole  rent  between  them,  each  to  be  tenant  of  JV&r.] 
Fuller  proves  that  she  or  her  daughter  said  "perhaps 
it  is  a  small  family,  we  could  accommodate  them." 
This  shows  that  she  considered  herself  as  occupying 
the  whole  house.  [Bliss  J .  If  you  get  rid  of  hw 
testimony  by  Fuller's  you  fall  into  another  difficulty. 
Fuller  said  that  Weeks  was  the  tenant,  and  TTeefcswent 
and  demanded  possession.]  After  all  she  remained 
in,  and  the  question  is  simply  what  ought  she  to  pay. 

The  Court.  There  must  be  judgment  for  tlie 
plaintiff  on  the  first  replication  to  the  avowry,  tlie 
new  contract  alleged  in  the  avowry  not  being  proved. 

Judgment  for  plaintiff. 

Attorney  for  plaintiff,  S.  H.  Gray. 

Attorney  for  defendant,  J.  H.  Weeks. 
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1866. 


HUNT  versus  HARLOW,  ^'^'^' 

SMITH,  Q.  C,  on  the  first  day  of  Term,  had  oh-  where  uie  de- 
tained a  rule  nisi,  which  he  now  moved  to  make  J^d^^t^**** 
absolute,  to  set  aside  a  capias,  and  discharge  the  de-  which  a  rule 
fendant  from  custody,  &c.,  on  the  ground  that  he  was  ^ap'Sg  if  ^  * 
not  about  to  leave  the  Province  at  the  time  of  his  granted,  sweaw 

poBlttyely  that 
arreSu  he  waa  not 

In  the  ajfidavit  on  which  the  rule  nisi  was  granted,  ^^^^  ^  ^«*vo 
the  defendant  said,  ^'I  was  not  about  to  leave  the  at  the  time  of 
Province  at  the  time  of  the  said  arrest,  nor  had  I,  nor  ^  •'™«*» 
have  I  now,  the  slightest  idea  of  doing  so,  having  nor  has  any 
business  engagements  and  property  to  attend  to.' '        do^w  tt 

affidavit  In  re- 

J.  W.  Johnston,  Jr.,  now  shewed  cause.    It  is  not  suffi-  J^™Sotii***° 
cient  for  a  defendant  to  swear  merely  that  he  is  not^wehitcan 
going  to  leave  the  Province.    Walker  v.  Lumb,  9  Dowl.  fo^d^that  it 
184,  per  Paiieson  J.     [Youno  C.  J.    The  practice  in  J*"  ^  ^^^ 
England  is  different  from  ours.    The  case  cited  does  orthemieinu' 
not  apply  to  our  practice.]    (Reads  aflidavit  of  plain-  ^^^^^^J?® 
tiff)    [TouNO  C.  J.    There  is  not  a  single  fact  stated 
in  lliat  af&davit  from  which  it  can  be  positively  inferred 
that  the  defendant  was  about  to  leave  the  Province.] 

Rule  absolute. 

Attorney  for  plaintiff,  C.  Morse. 

Attorney  for  defendant, 

91 
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1865. 


AMff.7.  CIIIPMAN  versus  RITCHIE. 

inanactionon -T^T^EATHERBE  had  obtained  a  rule  nisi,  returD- 
note  by  the  in-  MM  able  during  the  present  Term,  to  set  aside  the 
dorsee  against  pj^^s  in  this  case  as  false,  frivolous,  and  vexations. 

the  maker,  the  ^  '  ' 

declaration  The  actiou  was  assumpsit  on  a  promissory  note, 

thattteMte^  brought  by  the  indorsee  against  the  maker.   The 

waa  indorsed  declaration  which  alleged  the  making  of  the  note, 

wmTdue.^  but  did  not  state  that  it  had  been  indorsed  to  the 

Where  the  plaintiff  before  it  became  due,  also  contained  the 

'uTl^LL  con^^^o-^  counts. 

relies  on  an        Pleas.     1.  That  the  defendant  "  has  not  received 

^S^^e  payee  ^^7  value  for  the  said  note."  2.  Denial  of  the  com- 
as a  defence,  mon  counts.  3.  "  For  an  equitable  defence,  that  one 
auege  that  the  Edword  Evcrett^  at  the  date  of  the  said  promissoTj 
dorsed^after  ^^*®'  ^^^  indebted  to  him  in  a  large  sum  of  money, 
became  due.    to  wit,  the  sum  of  $1000,  and  that  the  said  Eboad 

A  general  Everett^  in  payment  of  the  said  sum,  indorsed  to  the 
sideration  or  defendant  a  certain  promissory  note  then  held  by  hto 
stoti*"'*^  ^^^  ^®  indorsee,  bearing  date  the  8th  day  of  May^  A.  n., 
ticniar  facts  1864,  payable  four  months  after  date,  and  made  by 
T^TZ^-  one  John  Flint,  of  Yarmouth,  to  /.  ^  D.  Horion,  of  the 
deration,  is  same  placc,  for  the  sum  of  $1271.66,  and  payable  on 
f!^*^**^    the  8th  day  of  September,  a.  d.,  1864 ;  that  the  said 

Pleas  which  promissory  note  declared  upon  in  the  plaintiff's  writ 
toMffnibie  ^^®  made  to  the  said  Edward  Everett,  for  the  excess 
cannot  be  set  of  the  amount  of  the  said  note,  made  by  the  said 

oions,  and'  *^^^^  Flint,  and  so  indorsed  by  said  Eoereti  to  the  de- 

der  ^"^^S""  f®°^^^^  above  the  amount  due  from  the  said  Ucereii 

eft.  134,  MO.  n!  to  the  defendant.    And  the  defendant  alleges  that  at 

Anappuca-    the  time  of  the  making  of  the  promissory  note  de- 

tion  to  set  aside  or,/ 

pleas  under 

this  section  should  be  made  promptiy. 

In  applications  of  this  kind  the  fUsity  of  the  pleas  is  always  the  main  enquiry. 
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>on  in  the  plaintiff's  writ,  it  was  stipulated      1865. 


ied  between  the  said  Everett  and  the  defen-     chepxax 


V. 


b  the  said  Everett  should  hold  the  said  note     bitghix. 
ands,   and  not  demand  the   amount  there- 
he  defendant  could  collect  the  whole  amount 
id  note  from  Flinty  at  which  time  said  note 
3  sent  to  the  office  of  George  Henderson,  Esq., 
for  payment ;  and  defendant  further  alleges 
as  used  due  diligence  to  collect  the  amount 
ote  from  said  Flint  and  the  indorsee  thereof, 
up  to  the  commencement  of  this  suit  he  had 
do  so,  and  the  defendant  therefore  prays  that 
tiff's  suit  may  be  dismissed  with  costs." 
fidavits  on  which  the  rule  nisi  was  granted 
de  by  Everett,  the  person  referred  to  in  the 
I,  and  Gavazza.     Everett  states  in  his  affidavit 
lote  sued  on  was  given  to  him  by  the  de- 
:br  a  valuable  consideration,  being  the  bal- 
him  upon  a  promissory  note  drawn  by  John 
others  in  hie  {Everett's)  favor,  the  amount  of 
te  he  says  he  verily  believes  has  been  re- 
the  defendant.    He  further  states  that  the 
.  on  was  taken  by  him  without  any  condi- 
that  no  stipulation  or  agreement  as  alleged 
ia  of  defendant  was  made  between  him  and 
idant  in  any  way  touching  the  manner  of 
of  the  same.     He  also  states  that  he   in- 
le  note  to  Gavazza  for  a  full  and  valuable 
tion,  and  as  a  payment  in  cash.    Everett  also 
having  received  a  letter  from  the  defendant, 
I  February,  1865,  a  copy  of  which  letter  he 
to  his  affidavit.     In  this  letter  defendant 
t  he  has  just  received  the  amount  of  Flint's 
that  he  is  prepared  to  pay  the  note  to  Ever- 
at  Henderson's  store  in  Digby,  on  any  day 
I,  on  the  note  being  produced,  and  a  receipt 
en  that  he  (defendant)  will  not  be  called  on 
in.    He  further  states  that  the  note  was  m- 
id  agreed  to  be  a  bona  fide  negotiable  note, 
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1865.  and  as  such  was  drawn  payable  to  him  {Eoereltj  or 
CHiPMAN  order,  and  signed  by  the  defendant  without  any  coadi- 
BiTCHiE.  tions  or  stipulations  as  set  forth  in  the  pleas.  Gtmm 
swears  that  the  note  was  indorsed  to  him  by  £oereU 
for  a  full  and  valuable  consideration;  that  he  received 
it  as  a  payment  in  cash ;  that  it  was  indorsed  to  him 
{Gavazza)  before  it  became  due,  and  that  he  tranB- 
f erred  it  to  the  plaintiff  before  it  became  due,  who 
took  it  as  a  payment  in  cash.  He  also  states  that  he 
had  no  notice  of  any  condition  being  in  any  way  con- 
nected with  the  note,  and  that  he  received  fail  value 
for  it  from  the  plaintiff. 

Counter  affidavits  were  made  by  the  defendant  and 
his  attorney,  and  were  read  at  the  argument   The 
defendant  swears  to  the  agreement  with  UoereU  set 
out  in  his  third  plea,  which  he  states  very  /k%,  and 
also  says  that  he  caused  all  indorsees  to  be  notified 
of  the  non-payment  of  the  Flint  note,  as  soon  as  he 
was  aware  that  the  note  sued  on  was  a  negotiable 
note.    He  also  says  that  the  note  was  drawn  up  by 
Henderson^  as  he  (defendant)  supposed  at  the  time, 
without  the  words  "  or  order  "  being  inserted  in  it; 
that  he  did  not  read  it  before  signing,  but  that  he  posi- 
tively swears  that  it  was  not  intended  or  expected  by 
him  to  be  a  negotiable  note.    He  also  swears  that  at 
the  time  the  action  was  commenced  a  larger  amoont 
than  the  amount  of  the  note  sued  on  was  uncollected 
on  the  Flint  note ;  that  he  received  the  balance  due 
on  the  Flint  note  on  the  6th  February y  1865,  and  at 
once  notified  Eoerett  that  he  had  obtained  said  bal^ 
ance,  and  was  prepared  to  pay  the  amount  of  the  not& 
sued  on,  to  which  he  never  received  any  reply  fion^ 
Everett. 
The  rule  now  came  on  for  argument. 

Weatherbej  in  support  of  the  rule.  It  is  unnece^*^ 
sary  to  read  the  affidavits  on  which  the  rule  wa-^ 
granted,  as  the  pleas  on  their  face  are  badinla^^^* 
[Bliss  J.    We  cannot  take  notice  now  that  the  pU 
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re  bad  in  law.]  The  first  plea  is  bad  on  account  of  1865. 
8  general  nature.  It  should  state  affirmatively  such  chipman 
tots  as  show  a  want  of  consideration.  SioughUm  v.  kitohie. 
hrl  ofKUmorey,  2  C.  M.  &  R.,  72 ;  S.  C.  3  Dowl.,  705 ; 
acey  V.  Forrester,  2  C.  M.  &  R.,  59,  60 ;  S.  C.  3  DowL, 
58.  [Bliss  J.  We  do  not  set  aside  pleas  as  false, 
ad  vexatious,  because  they  are  informally  pleaded.] 
'nder  the  third  plea  no  parol  evidence  can  bo  given 
)  qualify  or  vary  the  note.  No  parol  evidence  is 
dmissible  under  these  pleas  at  all.  Chitty  ^  Hvlme 
%  Bills  (10th  Am.  ed.),  142.  [Bliss  J.  Your  objec- 
ons  apply  only  to  legal  pleas.  The  third  plea  is  an 
quitable  plea.]  The  third  plea  is  no  answer  to  a 
Tna  Jide  holder  for  value  to  whom  the  note  has  been 
idorsed  before  it  became  due.  The  defendant  is 
ot  in  a  position  to  deny  that  the  note  was  indorsed 

>  the  plaintiff  before  it  became  due,  and  we  have 
9Vorn  to  it.    3  Camp.,  194.    If  fraud  were  intended 

>  be  set  up  as  a  defence,  it  should  have  been  specially 
leaded.  J.c^o/1861,  ch.  lySec,  12.  The  defendant 
as  set  up  no  equity  agaainst  this  indorsee.  The 
leas  are  utterly  frivolous. 

W.  A.  Johnston,  contra.  It  is  a  novel  principle  that 
^here  a  party  is  brought  into  Court  to  answer  an  ap- 
>lication  to  set  aside  his  pleas  as  false,  frivolous,  and 
vexatious,  that  he  should  be  told  that  he  has  to 
answer  a  demurrer.  The  principle  of  a  demurrer  to 
ieas  is  that  the  pleas  are  true  in  fact  but  bad  in  law. 
lie  principle  on  which  an  application  of  this  kind  is 
taed  is  that  they  are  false  in  fact.  !N'o  case  can  be 
and  in  which  pleas  simply  demurrable  have  been 
'  aside  on  an  application  of  this  kind.  It  is  said 
^"t  the  third  plea  is  utterly  frivolous  on  its  face.    If 

^ere  is  another  mode  of  dealing  with  it.  If  it 
k^y  is  so  utterly  frivolous  ^the  plaintiff  may  sign 
l^^^ment  as  for  want  of  a  plea.  1  Ch.  Ar.  Q,  B.  JPrac,, 
E>«  The  cases  cited  on  the  other  side  do  not  apply, 
c^suse  they  are  based  on  the  General  Rules  in  Eng- 
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1865.  land  of  4  Will.  IV.,  which  are  not  in  force  here. 
CHiPMAN  French  v.  Archer,  3  DowL,  180;  Easion  v.  PrakMy 
RITCHIE.  Ibid.  472.  [WiLKiNS  J.  We  cannot  pronounce  pleas 
to  be  false,  frivolous,  and  vexatious,  if  there  Ib  any 
question  as  to  whether  they  are  demurrable  or  not] 
(Reads  affidavits  of  defendant  and  his  attorney.)  Is 
there  not  a  limited  time  for  making  applications  of 
this  kind?  The  writ  in  this  case  was  issued  in  JVb- 
vernier  last,  and  the  pleas  filed  in  December j  and  this 
application  was  not  made  until  the  first  day  of  Julg, 
instant.  Equitable  defences  of  this  kind  may  be 
pleaded  in  actions  like  the  present  1  ChiL  Artk 
Q.  B.  Frac.y  232,  note  (w.) 

Weatherbe,  in  reply. 

C.A.V. 
The  Court  now  delivered  judgment. 

YouNO  C.  J.  The  declaration  in  this  case  does  not 
state  that  the  note  was  indorsed  by  Everett  before  it 
became  due.  Such  a  statement,  which  ought  stricfly 
to  be  in  the  declaration,  is  generally  so  inserted  in 
England  in  such  actions  as  this.  The  third  plea  is 
also  clearly  defective  and  bad,  because  it  does  not 
allege  that  the  note  was  indorsed  after  it  became 
due,  so  that  the  circumstances  alleged  in  that  plea, 
even  if  true,  are  no  answer  to  the  action  of  the 
present  plaintiff^,  who  is  an  indorsee.  As  regards  the 
first  plea,  the  general  allegation  of  "no  value"  or 
"  no  consideration "  is  still  good  here,  without  stat- 
ing the  particular  facts  which  show  a  want  of  con- 
sideration. It  appears  from  Easton  v.  Pratchetty  2  C. 
M.  &  R.,  542;  8.  C.  4  DowL,  549,  8  Dowl.,472;  that 
this  pleading  of  the  special  matter  was  introduced  in 
England  by  the  new  rules,  and  these  new  rules  are 
not  in  force  here.  The  plea  of  no  consideration, 
however,  is  no  answer  to  a  bona  fide  holder  of  a  bill  or 
note,  who  has  received  the  bill  before  it  became  dne, 
and  given  value  for  it     ChiUg  on  Bills  (9th  ed.), 
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Phec  lauBe  of  our  Statute,  on  which  this  application  to       1865. 

et  aside  the  pleas  is  made,  rioes  not  exist  in  any  Eng-     chipiian 

ish  Act    The  English  Courts,  however,  act  on  a  prin-     bitchib. 

iple  much  like  it,  though  not  of  such  binding  force  as 

f  enacted  by  the  Legislature.     "  The  Court  will  set 

iside  a  plea  which  is  clearly  bad  and  an  abuse  of  its 

tnthority,  the  object  being  to  perplex  and  delay  the 

>Iaintifl.    In  this  case  the  plea  is  a  mockery  of  the 

iJourt,  and  an  insult  to  its  proceedings,  and  whenever 

he  Court  sees  that  its  process  is  abused,  it  is  autho- 

ized  to  interfere.''    8  Dowl  76 ;  8.  C.  6  Bing.  N.  C.  153. 

', Where  a  plea  is  false  and  sham,  and  calculated  to 

embarrass  the  plaintiff,  the  Court  will  set  it  aside  upon 

iVL  affidavit  of  its  being  a  false  and  sham  plea."  4  Exeh.^ 

190..    Where  a  plea,  then,  is  obviously  a  sham  plea,  the 

3ourt  would  have  no  difficulty  in  setting  it  aside  in- 

lependently  of  the  Statute ;  but  where  it  is  only  de- 

nurrable,  it  would  be  carrying  the  summary  autho- 

ity  of  the  Court  too  far  to  set  it  aside  without  giving 

he  party  an  opportunity  to  amend.    It  appears  that 

lie  pleas  in  this  case  were  filed  in  December^  1864, 

md  that  both  parties  were  ready  for  trial  at  Annapolis 

n  June  last.     The  plaintiff,  then,  has  lain  by  for 

leveral  months  before  he  made  the  application  to  set 

;he  pleas  aside.    We  think  that  in  an  application  of 

:hi8  kind  the  plaintiff  should  move  promptly,  and 

liat  in  the  present  instance  his  application  is  made 

:oo  late.    It  is  a  general  rule  that  irregularities  can- 

lot  be  taken  advantage  of  after  any  considerable 

apse  of  time,  and  especially  after  a  step  taken. 

Johnston  E.  J.  concurred. 

Bliss  J.  Our  practice  in  cases  of  this  kind  differs 
lom  the  English  practice.  Where  a  plaintiff'  under- 
akes  to  swear  that  the  statements  in  the  pleas  are 
Alse,  frivolous,  and  vexatious,  the  defendant  is  called 
VOL  to  answer  the  plaintifl*'8  affidavit,  and  if  it  is  con- 
JoBively  shown  that  the  pleas  are  false,  they  are  set 
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1865.      aside.    In  this  case  the  plaintiff  joined  issue  on    -ti 
CHiPMAN     pleas.    The  pleas  on  the  affidavits  which  have  l>ee 
Ritchie,     filed  must  be  taken,  as  far  as  this  application  is  con. 
cerned,  not  to  be    false.      They  are,  however,  so 
answer  in  law.    The  third  plea  sets  up  a  defence 
which  would  be  good  against  the  payee,  but  is  not 
good  against  the  indorsee.    The  plaintiff  makes  this 
application  after  he  had  himself  admitted  the  pleu 
to  be  good  in  law  by  joining  issue  on  them.    He  has 
failed  in  showing  them  to  be  false,  and  it  is  too  late 
for  him  to  demur.    On  both  grounds,  therefore,  he 
has  failed,  and  he  ought  not  to  be  entitled  to  costs 
because  he  has  failed.    It  would  be  monstrous  to  give 
the  defendant  costs  when  his  pleas  are  bad.   It  would 
be  giving  a  premium  on  bad  pleading. 

♦DbsBarres  and  Wilkins  JJ.  concurred. 

Rule  discharged  without  costs. 
Attorney  of  plaintiff,  /.  C  TVoop. 
Attorney  of  defendant,  ChesUy. 

DoDD  J.  had  left  town,  it  being  near  tht  dose  of  the  Term. 
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1865. 


COWLING  versus  LeCADT.  Aug.7. 

CHESLEY  had  obtained  a  rule  nisi,  returnable  ^  """^e'  'J" 
not  be  set  aside 
during  the  present  Term,  to  set  aside  the  verdict  on  the  gronnd 

in  this  cause,  and  for  a  new  trial,  on  the  around  of  an  ofw»ii»Kniar- 

'  .  /»    1        .  ityinthedraw- 

irregularity  in  the  drawing  of  the  jury.  ing  of  the  jury, 

It  appeared  from  the    report  of   Wilkins  J.,  who  ^^^^  ^^ 
tried  the  cause  at  Annapolis  in  June  last,  that  the  complaining 
iction  was  brought  by  an  attorney  for  his  taxed  costs  Swmsofknow- 
n  certain  suits  conducted  by  him  for  the  defendant,  ledge  of  the  ir- 
The  defence  was  gross  ignorance  in  conducting  them.  SftS^and 
The  learned  Judge  did  not  consider  that  the  defence  made  no  objec- 

•         iii  ...  <,,  -,        tion  then  I  and 

,va8  substantiated  by  the  evidence,  and  the  verdict,  it  was  not 
w-hich  passed  for  the  plaintiff,  met  his  entire  appro-  "^T^^^*  ^* 
ral.  It  further  appeared  from  the  affidavit  of  ChesUyy  othenrite  im- 
;he  attorney  of  the  defendant,  that  the  acting  Pro-  ^y^j^'ti^** 
:honotary,  instead  of  drawing  the  jury  from  the  jury-  wasdonethere- 
30X,  as  required  by  Revised  Statutes^  chap.  136,  sec.  55,  ^^^  ^^o  ^^ 
lad  merely  called  the  jurors  from  the  panel  consecu-  drew  the  jnry 

*  ^^as  inflnenced 

;ively  as  their  names  stood  thereon.     Chesley  swore  by  corrupt  or 
;hat  neither  he  nor  the  defendant  were  aware  of  this  *"*p~p«"»0" 

tiyes. 

rregularity  until  after  the  verdict  had  been  rendered    The  granting 
3y  the  jury  and  recorded.    It  also  appeared  that  the  on^^of 
lefendant's  attorney  did  not  challenge  any  of  the  »«ch  irreguiat. 
urors,  and  it  was  not  alleged  that  the  verdict  was  ly^^thedu- 
>therwise  improper  than  on  the  ground  of  this  ir- cretion  of  the 
regularity,   nor  that  any  injustice  had    been    done    practice  as  to 
;hereby ;  and  no  corrupt  or  improper  motives  were  ^J?  Ts^te 
attributed  to  the  officer  therefor.     Chesley's  affidavit 
pvas  based  mainly  on  information  received  from  the 
jicting    Prothonotary,   and  his  affidavit    was   sworn 
before  the  same  officer,  who  was  not  a  commissioner, 
^nd   the  jurat  did  not  contain  the  words  ^^in  open 
Dourt" 
The  rule  now  {August  5)  came  on  for  argument. 

92 
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1865.  TF.  A.  Johnston^  in  support  of  the  rule.     Th^  trial 

cowuNo     here  may  be  considered  as  a  nullity,  the  course?  pre- 

LBciiif.      scribed  by  the   statute   not  having    been    followed. 
3  Chit  Gen.  Prac,  68,  73,  75.      When  the  prescribed 
mode  of  proceeding  is  not  observed,  the  Court  most 
treat  the  irregularity   as  fatal.      (Cites  4  CIiiL  ff^^ 
Prac,  69 :   Tidd's  Practice  {7ih  ed.)  928 ;  6  Nev.  f  Man-, 
711  ;4:  T.B.  473 ;  4  Mig.  Law.  &  JEq.  Pep.,  244;  Waies' 
Rep.,  484;  4  M.  ^  S.,  467.)     [Wilkins  J.    All  the 
jurors  who  went  into  the  box  in   the   present  case 
were  duly  qualified.]    In  some  of  the  cases  I  have 
cited  the  jurors  were  duly  qualified  but  not  properly 
chosen.     [Wilkins  J.  We  must  look  at  the  spirit  and 
policy  of  the  law.]    (Cites  Hague  v.  Hall,  5  M.  &G--, 
693;  Haldanev.  Beauclerk,  6  D.  &  L.,  642;  The  Kin ff 
V.  TremeaTTie,  5  B.  &  C,  254.)     [Buss  J.    There  is  » 
great  distinction  between  the  two  cases,  where  th« 
act  is  that  of  the  party  and  where  it  is  that  of  th^ 
officer.     Is  it  not  fair  to  look  at  the  Statute  simply 
as  directory  to  the  officer?    In  Haidane  y.  Beauder'^ 
the  fault  was  that  of  the  party.]    I  have  seen  no  flu(^ 
distinction  in  any  of  the  text  books  or  cases.    TIb 
words  of  the  Statute  are  positive,  that  a  jury  drav" 
as  required  by  section  55  of  the  Jury  Act,  "  shall  l^ 
the  jury  for  the  trial  of  the  cause.'*    [Wilkins  J.  i- 
officer,  by  the  course  which  has  been  taken  hei 
might  make  himself  obnoxious  to  the  censure  of  tb 
Court,  or  liable  for  damages:  but  I  do  not  see  that! 
should  affect  the  verdict,  or  the  opposite  party.] 

Weatherbcy  contra.     Several  of  the  cases  cited  hav 
no  bearing  or  reference  to  one  like  the  present 
all  of  them  there  was  neglect  in  the  opposite  partjT^ 
The  cases  show  that  the  objection  must  be  taken  a 
early  as  possible,  and  before  verdict.    The  grantin 
of  a  new  trial  on  the  ground  complained  of  herei 
discretionary  with  the  Court.     The  verdict  is  d<^* 
complained  of,  and  it  is  not  showri  that  any  injurtio^ 
has  been  done^  or  that  the  officer  has  acted  corraptlr' 
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5re  is,  beside,  no  legal  evidence  that  the  jury  was       1865. 
properly  drawn.     ChesUy's  affidavit  is  based  on     cowuko 
)rmation.     Why   did  not   Chesley  ask  MorsCy  the      lbcaiic. 
ing  Prothonotary,  to  make  the  affidavit  ?    Have  I  ^ 
a  right  to  assume  that  Morse  would  not  make  the 
davit?     (Reads  affidavit  of  George  B.  Grassie^  the 
)thonotary,  in  which  he  swears  that  if  any  irregu- 
ty  occurred  in  the  drawing  of  the  Jury,  it  arose 
irely  from  inadvertence,  and  the  inexperience  of 
acting  Prothonotary.)    The  neglect  of  the  defend- 
in  not  taking  this  objection  earlier  is  a  waiver  of 
irregularity.     The  affidavit  of  Chesky  is  sworn  to 
ore  the  acting  Prothonotary,  and  the  jurat  does 
state  that  it  was  sworn  "in  open  Court."     (Cites 
?Ai^.  Arch.  Q.  B.  Practice,  1553 ;   8  A  ^  C,  417 ; 
?.  &  C,  254 ;  Doe  d.  Ashbumham  v.  Michael,  16  Q.  B., 
;  4  B,  ^  Ald.y  430 ;  Lessee  of  Seaman  v.  CampbeUy 
les'  Rep.,  94 ;  Kington  v.  Groom,  11  M.  &  W.,  826.) 

P^.  A.  Johnston,  in  reply.  In  i  B.^  Aid.,  430,  there 
no  violation  of  the  Statute.  (Cites  Dover/  v. 
9on,  6  Taunt.  460.)  I  contend  that  11  M.^W.  826, 
>tlaw;  it  is  not  sustained  by  other  cases.  It  is 
illy  competent  for  a  Prothonotary  to  pick  and 
'3e  the  jurors  from  the  panel  as  to  read  them  off 
^nsecutive  order.  It  need  not  appear  that  a  ver- 
"XP^SLS  corrupt.  The  objection  here  was  made  at 
Earliest  possible  moment.  This  is  all  that  the  law 
ires:  that  the  party  should  make  the  objection  as 
as  possible  after  the  irregularity  comes  to  his 
v^ledge.  [WiLKiNS  J.  It  might  have  come  to  the 
v^ledge  of  the  Attorney  in  this  case  earlier  by  his 
5*  a  little  common  vigilance.]  (Cites  Fairman  v. 
1  Chit.  Rep.,  85.)  None  of  the  authorities  say 
in  an  affidavit  sworn  before  a  Prothonotary  the 
-  must  say  that  it  was  sworn  in  open  Court. 
*jr  officer  is  presumed  to  act  properly  and  within 
^cope  of  his  authority.  If  the  affidavit  had  been* 
Ml  before  Grassie,  the  Prothonotary,  it  would  have* 
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1865. 


ZDTK  versus  ZIKK.  Aug.i. 

JW.  JOHNSTOlsr,  Jr.,  on  a  former  day  {July  31),  ^*^^^^^"^ 
•  had  moved  for  a  rule  to  compel  the  plaintiff  to  for  trial  by  a 
pay  the  costs  of  the  day  for  not  proceeding  to  trial  ST^^Jf 
pursuant  to  notice.  the  plaintiff's 

It  appeared  that  a  special  jury  had  been  ordered  in  ^^^^  no\ 
the  cause,  at  the  instance  of  the  plaintiff's  Attorney,  baving  been  is- 
but  that  the  venire  not  having  issued  in  time,  ten  only  ten  only  of  ie 
of  the  special  jurors  attended.     The  plaintiff  offered  8p«ciai Jnry at- 

^  ,  .  tended.   The 

to  go  to  trial  with  nine  of  the  jurors  who  so  attended,  piainturoffered 
or  with  the  common  jury,  but  the  defendant  would  ^^^^ISeof toe 
not  consent,  and  the  cause  was,  therefore,  continued.  Jnrors  who  eo 

attended,  or 
with  the  com- 

J.  W.  Johnston,  Jr.,  contended  that  it  was  not  the  ™on  jury;  but 
fault  of  the  defendant  that  the  trial  had  not  been  reftisedto con- 
had,  and  that,  therefore,  he  was  entitled  to  his  costs  »ent,andthe 

cause  was  con- 

of  the  day.     (Cites  Cook  v.  Smith,  1  Dowl.  N.  S.,  861 ;  tinned. 
Blow  V.  Wuatt,  7  Dowl.,  86;  Jones  v.  Williams,  8  M.  &  Held  Thatthe 

•^      '  '        '  '  defendant  was 

W.,  359 ;  Brown  v.  Wallace,  James*  Rep.,  264.)  not,  under 

P     A     V        these  clrcum- 
^.  ii..   V .        stances,  enti- 
tled to  the  costs 

Young  C.  J.  now  delivered  the  judgment  of  the  ^     ^    ^' 
Court. 

In  MuUings  v. ,   5  Taunt,  88,   the  Court 

held  that  a  plaintiff  who  had  entered  four  causes  for 
trial  as  to  tithes,  but  found  on  the  trial  of  the  first 
that  he  was  in  bad  odour  with  the  jury,  could  with- 
draw the  others  without  subjecting  himself  either  to 
judgment  as  in  case  of  nonsuit,  or  to  the  defendant's 
cost  of  the  day  on  the  rule  for  such  judgment  being 
discharged.  In  Sleeman  et  al.  v.  The  Governor  and  Com- 
pany of  the  Copper  Miners  of  England,  6  t).  &  L.,  451, 
a  replication  to  one  of  the  pleas,  and  the  award  of 
venire  were  omitted  in  the  nisi  prius  record  by  the 
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1865.       Clerk  of  the  plaintiff's  Attorney,  which  omission  the 
ziNK        Judge  had  power  to  amend  with  the  consent  of  the 

V  

ziKK.  parties.  The  defendants  having  refused  their  eon- 
sent,  the  Court  refused  to  grant  them  the  costs  of  the 
day,  although  the  defendant's  counsel  offered  to  con- 
sent, if  the  Judge  could  give  him  an  assurance  that 
the  whole  proceedings  would  not  be  a  nullity  after 
the  amendment,  which  the  Judge  could  not  give. 
Erie  J,  delivering  the  judgment  of  the  Court  in  that 
case  said,  "the  defendants  improperly  caused  the 
waste  by  refusing  their  consent  to  amend."  This  case 
modifies  Cook  v.  Smith,  1  DowL,  N.  S.,  861.  In  Pope 
v.  Flemwgy  5  Exch.,  249,  the  Court  refused  to  grant 
the  defendant  his  costs  of  the  day,  where  the  plaintiff 
had  offered  to  try  the  cause  out  of  its  turn,  or  to  let  it 
go  to  the  bottom  of  the  list,  to  which  the  defendant 
had  refused  to  consent.  On  the  authority  of  these 
cases,  and  the  authorities  showing  clearly  that  allow- 
ing the  costs  of  the  day  to  a  party  is  always  in  the 
discretion  of  the  Court,  and  looking  at  the  circum- 
stances of  this  case,  wo  think  that  the  costs  ought  not 
to  be  allowed. 

Rule  refused. 

Attorney  for  plaintiff,  DesBrisay. 
Attorney  for  defendant,  Grdghton,  Q.  C. 
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THE  NOVA  SCOTIA  LAND  AND  GOLD  CRUSH-      -"«•  '• 
ING  AND  AMALGAMATING  COMPANY 
(LIMITED)  versus  ARCHIBALD 
BOLLONG. 


M 


IDEM  versus  NEAL  BOLLONG. 
» CULLY  Q.  C.  on  the  first  day  of  Term  had  where  two 

suits  Ar6 

asked  that  the  witnesses  in  these  cases,  who  brought  for  the 
were  the  same  persons  in  both,  should  receive  fees  for  "™e  cause  of 

*  ,         '      •       ,  action  by  the 

travelling  and  attendance  in  both  suits.  same  piaintiiiii 

It  appeared  that  both  suits  were  actions  of  trespass,  ^tdefendamts 
that  the  lots  set  out  in  both  writs  were  the  same,  and  i>atthe  pieas 
the  pleas  the  same  in  both  suits.     The  plaintiffs  had  ll^thewitoes. 
given  notice  of  trial  for  the  same  day  in  both  suits,  ms  the  same  in 
and  when  the  cases  were  called  did  not  appear,  and  notice  o?trua^ 
rules  were  obtained  against  them  by  the  defendants'  "given  in  both 
Attorney  for  costs  of  the  day.    The  plaintiffs  objected  t?me,tiieMi* 
to  the  defendants*  having  subpoenaed  the  witnesses  in  nessesareen- 
boih  suits,  and  contended  that  their  fees  should  be  paid  onij^in^nrof 
only  in  one  case.     There  was  no  affidavit  of  the  actual  the  suits, 
payment  of  any  fees  to  the  witnesses. 

C.  A.  V. 

Young  C.  J.  now  delivered  the  judgment  of  the 
Court 

In  these  cases  the  ordinary  rules  were  granted  to  the 
defendants  for  payment  of  their  costs  of  the  day  by 
the  plaintiffs.  The  question  for  our  consideration  is, 
whether  the  witnesses  being  the  same  persons  in  both 
cases,  they  are  entitled  to  fees  for  travelling  and  at- 
tendance in  both.  From  the  case  of  Bettiey  v.  McLeod^ 
6  Dowl.,  481,  it  appears  that  it  is  unnecessary  to  pay 
or  tender  his  expenses  to  a  witness,  if  they  have  been 
already  paid  by  the  opposite  party  who  has  subpcenaed 
him,  and  that  he  cannot  receive  his  travelling  fees 
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It  appeared  that  McCuUy  Q.  C.  was  the  partner  of      1865. 
the  plaintiff's  attorney.     The  action  was  assumpsit  on      gibson 
a  promissory  note.    The  pleas  were :   1.  Denying  the       eilet. 
making  of  the  note.     2.  Note  not  made  within  six 
years  before  the  suit.    3.  Action  did  not  accrue  within 
six  years  before  the  suit. 

The  rule  now  came  on  for  argument.  No  affidavits 
were  produced  in  reply. 

McOuUy^  Q.  C,  in  support  of  rule.  [TouNa  C.  J.  If  a 
simple  allegation  on  the  part  of  the  attorney  that  a  plea 
is  false,  frivolous,  and  vexatious,  is  sufficient  to  obtain  a 
rale  to  set  aside  pleas,  then  the  defendant  must  come  in 
ind  swear  to  every  plea.]  He  must  do  so  to  protect 
aimself.  [Young  C.  J.  Do  you  think  that  reasonable  ?] 
S^ee.  [Johnston  E.  J.  You  swear  to  an  inference^  you 
lo  not  swear  to  2^  fact  Bliss  J.  You  have  never  said 
iiat  the  defendant  did  make  the  note.]  Yes,  I  have 
(tated  so  in  the  declaration.  [Johnston  E.  J.  How 
lo  you  know  that  the  defendant  did  make  the  note  ? 
You  have  no  affidavit  from  the  plaintiff*.  Bliss  J. 
Phe  original  practice  certainly  was  that  facts  were 
itated  in  these  affidavits,  and  not  a  mere  bald  state- 
nent  that  the  pleas  were  false.  You  should  have 
worn  that  the  note  was  made  by  the  defendant. 
W^iLKiNS  J.  There  is  no  express  allegation  that  the 
lefendant  made  the  note,  and  by  his  first  plea  he 
lenies  the  making  of  it]  One  of  the  pleas  must,  at 
A\  events,  be  set  aside.  [Bliss  J.  I  think  that  to  be 
'  frivolous,"  within  the  meaning  of  this  act,  {Revised 
^iaiuteSy  Srd  series,  chap.  134,  sec.  71,)  a  plea  must  be 
'false."]  I  do  not  think  that  is  sound  English 
triticism.  [Young  C.  J.  It  is  rather  novel  to  me 
hat  an  application  to  set  aside  pleas  should  be  made 
m  the  affidavit  of  the  attorney.  It  might  be  done  in 
tases  where  the  attorney  has  had  personal  communi- 
cation with  the  defendant ;  then  he  swears  to  factR 
^thin  his  personal  knowledge.]  In  the  former  Aeries 
>f  the  Revised  Statutes  the  words  ^^  frivolous  or  vexa- 
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1865. 


RISSER  ET  AL.  versus  HART  et  al.  J^Hf^,^ 

A  SSUMPSrr.    The  declaration  stated  that  defend-  whew  a  yer- 
LJL  ants  were  indebted  to  plaintiffs  for  freight  of  agminBt  om 
ertain  ffoods  from  Montreal  to  Halifax,  and  the  parti-  **•'«•  ^  **"• 

-^       '  *.  Jadg6|  and  tha 

ulars  were  for  freight  of  388  barrels  per  schooner  uncontradioted 
HtpresSj  from  Montreal  to  Halifax,  at  60  cents  per  ^^y*^^*^ 

•arrel,  (232.80.  examined  at 

the  trial,  for  a 
larger  amount 

Pleas.    1.  Never  indebted  as  alleged.    2.  Charter  omu»  ttw  eri- 
f  the  whole  vessel  from  Halifax  to  Montreal  and  back  r^u^tte' 
t  40  cents  per  barrel  each  way,  payment  for  the  9??^  ^^ 

I,  .  ,  jy    ir  J  either  order  a 

*eight   to    Montreal   at    that   rate    and    acceptance  new  trial,  or, 
lereof  by  plaintiffs,  reception  at  Montreal  on  freight  ^^^^ 
>  Halifax  on  account  of  defendants  of  706 J  barrels,  ducethedam- 
18  of  which  were  for  G.  J.  Mitchell  ^  Company,  100  JS^SdbT 
arrels  for  Puxih.  and  the  balance  for  defendants,  ^^  evidcnoe. 

The  Genrt 

ayment  by  Mitchells  and  Pugh  to  plaintiffs  of  freight  have  power 
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>r  the  said  318  J  barrels,  at  60  cents  per  barrel,  ^  reduce  the 

^  *■  '  damage!  wttti. 

moanting  to  (191.10,  leaving  a  balance  of  $91.50  theoon«mtor 
ae  plaintiffs,  which  defendants  had  before  action  ^^^^^ 
ronght  tendered,  bat  plaintiffs  had  wholly  refused,  asainat  the 
ad    which    defendants   now    brought    into    Court.  Jrfe^diSt 
.  Payment,  except  as  regards  the  said  sum  of  $91.50,    ^«  qneiti«i 
hich  defendants  have  always  been  ready  and  willing  ^asea  wiu  ST 
>  pay,  and  now  bring  into  Court.    Replication.    Sum  p«»idonthe 

*^   .  ^        .  /x»   .  particular  cir- 

fdd  into  Court  not  sufficient.  cunstaneei. 

At  the  trial  before  WUkins  J.  at  Halifax  in  May, 
364,  one  of  the  plaintiffs,  who  was  the  only  witness 
giamined  at  the  trial,  admitted  on  cross-examination 
lat  he  had  contracted  with  the  defendants,  to  take  a 
ill  freight  for  them  from  Halifax  to  Montreal  and 
ack  at  40  cents  per  barrel,  and  that  he  had  received 
ayment  at  Montreal  for  the  up  cargo  at  that  rate. 
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tend  with  this  difficulty,  that  he  has  inserted  no  count       1865. 
m  his  declaration  for  breach  of  contract.  bibskb  etai. 

As  it  is  impossible,  under  the  pleadings,  to  sustain  habt  *et  ai. 
the  verdict  as  it  stands,  we  will  grant  a  new  trial, 
unless  the  plaintifis  consent  to  the  reduction  of  the 
verdict  to  $44.  In  that  event  we  will  give  the  plain- 
tiffs the  costs  of  the  action,  reserving  the  costs  of  the 
argument. 

Judgment  accordingly. 

JS.  JB.  Harringioriy  for  plaintiffs,  stated  that  he  con- 
sented to  the  proposed  reduction  of  the  verdict. 

Mc Cully ^  Q.  C,  for  defendants,  objected. 

The  Court  then  intimated  that  they  would  hear 
Counsel  on  the  point  of  practice  on  the  last  day  of 
the  Term. 

McCaUj/y  Q.  C,  now  {August  7)  argued  that  the 
Court  had  not  the  power  to  reduce  the  damages  with 
the  consent  of  the  plaintiffs  alone,  that  there  must  be 
the  consent  of  both  parties.  (Cites  Dennison  v.  DSly 
Cochran's  Reports,  34 ;  Leeson  v.  Smithy  4  N.  &  M., 
306.) 

SoUcUar  Generaly  contra,  cited  Mayne  on  DamageSy 
844 ;  10  Bing.y  25.  [Young  C.  J.  refers  to  1  C.  JB., 
607.  Bliss  J.  refers  to  MuihcUl  et  aL  v.  BarsSy 
2  Thomson,  46.] 

The  Coukt  held  ( WUkins  J.  diss.)  that  under  the 
special  circumstances  they  had  the  power  to  reduce 
the  damages  with  the  consent  of  the  plaintiffs  alone, 
and  without  the  consent  of  the  defendants,  and  made 
the  following  rule :  "  It  is  ordered  that  the  damages 
given  by  the  jury  in  this  case  be  reduced  with  the 
consent  of  the  plaintiff  from  £68  4s.  to  Xll,  and  that 
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1861. 


LAWSON  ET  AL.  versus  SALTER  et  al.  j^w. 

[The  following  is  the  dissentient  opinion  of  Dodd  J. 
in  this  case,  {aniCj  p.  79,)  which  has  been  found  since 
the  publication  of  the  first  part  of  this  volume,  and 
may  be  conveniently  inserted  here :  ] 

Dodd  J.  This  cause  was  tried  without  a  jury  by 
consent  before  Mr.  Justice  Bliss^  when  judgment 
was  given  for  the  plaintiffs,  with  leave  to  move  on 
the  part  of  the  defendants  to  set  it  aside.  The  case 
may  be  shortly  stated.  The  defendants  being  in- 
debted to  Messrs.  Allison  ^  Co.  gave  two  promissory 
notes  for  the  amount  due,  payable  at  a  day  after  date. 
These  notes  were  indorsed  by  Allison  ^  Co.  to  the 
Halifax  Bartting  Company ^  and  before  the  notes  became 
due  the  drawers  and  payees  had  become  insolvent, 
the  former,  by  arrangement  with  their  creditors,  pay- 
ing eight  shillings  and  nine  pence  in  the  pound,  and 
the  latter  ten  shillings.  The  plaintiffs  became  the 
assignees  of  Allison  ^  Co.y  and  in  that  character 
appear  in  this  action.  The  notes  were  unpaid  when 
due,  of  which  the  defendants  had  notice,  and  subse* 
quently  by  arrangement  with  the  bank  gave  new 
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case  out  of  the  ordinary  cases  that  occur  where  the      1861. 


holder  of  a  bill  compromises  with  the  acceptor  and  lawboit  etaL 
discbarges  him,  they  would  be  so.  SiXTSBetai. 

The  facts  and  circumstances  of  each  case  vary  the 
general  principles  contended  for  by  the  counsel  for 
^e  defendants,  and  the  cases  cited  by  them  at  the 
argument  were  decided  upon  a  state  of  facts  differing 
materially  from  those  under  consideration.  It  is  true 
that  the  bank  and  the  defendants  entered  into  an 
agreement  by  which  the  latter  were  to  be  discharged 
fjTom  future  liability  as  the  drawers  of  the  notes, 
upon  their  paying  eight  shillings  and  nine  pence 
in  the  pound,  but  no  notice  of  this  agreement  was 
given  to  Allison  ^  Co.y  and  the  acts  and  conduct 
of  the  parties  in  the  transaction  would  lead  AUi- 
son  ^  Co.  naturally  to  believe  that  no  such  agree- 
ment existed.  Unfortunately  for  the  defendants, 
when  they  made  their  agreement  with  the  bank, 
they  included  in  it  the  right  of  the  bank  to 
retain  the  notes  for  the  purpose  of  looking  to 
Allison  ^  Co.  for  the  balance  then  due  upon  them. 
This  they  could  not  do  without  continuing  their 
liability  over  to  Allison  ^  Co.y  and  any  attempt  to  fix 
Allison  ^  Co.  by  such  an  agreement,  and  discharge 
themselves,  would  be  held  fraudulent  and  void.  It 
was  their  duty  to  take  up  their  notes  when  they  say 
they  were  discharged,  if  they  did  not  intend  to  con- 
linae  their  liability  to  Allison  ^  Co. 

Every  person  is  supposed  to  know  the  law  and  the 
[e^l  effect  of  an  agreement  that  he  enters  into,  {per 
Bay  ley  y  J.,  in  Lewis  v.  Jones,  4  B.  &  C,  512,)  and,  there- 
fore, the  defendants  were  bound  to  know  that  if  by 
jheir  acts  they  made  Allison  ^  Co.  liable  to  the  bank, 
;hey  could  not  discharge  themselves  from  liability  to 
;heir  own  payees  of  the  notes.  The  difiiculties  in 
^hich  they  are  now  involved  might  easily  have  been 
ivoided,  had  they  contented  themselves  by  paying  to 
lie  bank  what  the  bank  was  prepared  to  receive,  and 
lien  to  have  taken  up  their  notes.    In  that  matter  the 
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1861.  transaction  would  have  been  properly  closed.  The 
lawson  etai.  mere  circumstance  of  a  bill  or  note  not  being  ^ven 
SALTEftetaL  lip  will  afford  a  presumption  against  a  party  who 
alleges  he  has  paid  it.  Bremhridge  v.  Osborne,  1  Stark. 
R.,  374.  The  drawer  and  indorsers  have  a  right  to 
insist  on  the  production  of  the  bill,  and  to  have  it 
delivered  up  on  payment  by  them.  Powell  v.  jBoacA, 
(Sittings  at  Westminster  before  Lord  EUenborough,  1806,) 
6  Esp.9  76.  Chitty  en  BiUs,  p.  425,  says  it  is  not  pru- 
dent to  pay  the  bill  or  note  to  a  party  who  is  not  the 
holder,  nor  without  his  first  producing  or  delivering 
up  the  instrument,  for  otherwise  the  party  paying 
may  be  liable  to  pay  over  again  to  another  party  who 
may  really  be  the  holder. 

Here  AUison  ^  Co.  exercised  the  prudence  recom- 
mended in  the  foregoing  authorities.  They  first 
examined  the  notes  in  the  bank,  saw  there  were  not 
any  indorsements  upon  them,  then  compromised  with 
the  bank,  paid  the  dividend  agreed  upon,  and  took 
up  the  notes.  They  were  then  in  a  situation,  it  ap- 
pears to  me,  to  claim  from  the  defendants  the  amoont 
of  the  notes.  "We  must  not  forget  that  AUison  ^  Co* 
acted  throughout  in  ignorance  of  the  agreement 
between  the  defendants  and  the  bank,  and  if  thiswai 
simply  a  case  between  two  innocent  parties,  the  role 
has  always  been  that  the  least  innocent  of  the  two 
must  suffer.  Here,  in  the  application  of  this  rule,  it 
is  clear  that  Allison  ^  Co.  are  entitled  to  the  benefit  of 
it.  Giving  time  or  releasing  by  a  creditor  to  his  prin- 
cipal debtor  will  in  general  discharge  the  surety,  and 
the  rule  is  equally  applicable  to  bills  of  exchange  and 
promissory  notes,  but  it  must  be  done  without  any 
such  condition  as  that  entered  into  between  the  bank 
and  the  defendants  in  this  case  of  allowing  the  bank 
to  retain  the  notes  for  the  purpose  of  looking  to 
AUison  ^  Co.  for  their  amount.  The  acceptor  of  ft 
bill  of  exchange  is  considered  as  the  principal  debtor, 
and  all  the  other  parties  to  the  bill  are  considered  ai 
sureties.    PhUpot  v.  Brimt,  4  Ring.,  717,  720.     The 
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laker  of  a  promissory  note,  after  the  note  is  in  circu-      1861. 

ition  by  indorsement,  stands  in  the  same  situation  as  lawbom  etsi. 

le  acceptor  of  a  bill.     Here,  then,  the  defendants  SALTBRetai. 

lay  be  considered  the  principal  debtors,  AUison  ^  Co. 

areties,  and  the  bank  the  creditor.    Now  I  will  refer 

>  some  of  the  leading  cases  to  shew  that  the  agree- 

lent  between  the  defendants  and  the  bank  does  not 

ome  within  the  general  principle  contended  for.     In 

bhier  v.  Loring^  6  Cush.,  537,  Metcalf  J.  said :   "It  is 

jttled  in  England  that  a  discharge  or  giving  time  by 

creditor  to  his  principal  debtor  will  not  discharge 

16  surety,  if  there  be  an  agreement  between  the 

reditor  and  the  principal  debtor  that  the  surety  shall 

ot  be  discharged,  and  this  rule  of  law  is  applicable 

)  parties  to  bills  of  exchange  and  promissory  notes 

^ho  are  liable  only  on  the  failure  of  prior  parties, 

lOUgh  they  are  not  technically  sureties  of  these 

arties."    1  Stephen's  N.  P.,  936 ;  Montague  on  Compo- 

Hon,  36 ;  Chitty  on  Bills  {10th  American  ed.),  420.     The 

ime  doctrine  was  advanced  by  Messrs.  Hamilton  and 

iicker  in  argument,   and    was    recognized    by    the 

upreme  Court  of  New  York  in  Stewart  v.  JSien,  2 

iunes\  121,  very  soon  after  it  had  been  laid  down  by 

lOrd  Mdon  in  ex  parte  Oiffordy  6  Ves.,  805.    In  this 

kflt  case  Lord  Eldon  said  that  sureties  would  not  be 

iBcharged  by  a  discharge  of  the  principal,  if  there 

as  any  reserve  of  a  remedy  against  the  surety,  and 

lat  Lord  Thurlow  had  so  admitted  in  a  previous  case 

ot  reported.    He  afterwards  laid  down  this  principle 

tore  authoritatively  in  Bovltbee  v.  Stubbs,  18  Vesey,  20, 

ad  ex  parte  Carstairs,  1  Buck,  560.    In  ex  parte  Olen- 

mingy  1  Buck,  517,  he  said,  if  a  man  by  deed  agree 

»  give  his  principal  debtor  time,  and  in  the  deed  ex- 

ressly  stipulate  for  the  reservation  of  all  his  remedies 

jainst  other  persons,  they  shall  still  remain  liable, 

otwithstanding    the    arrangement    between    their 

rincipal  and  the  creditors.     In  Nichols  v.  NorriSj 

B.  k  Ad.,  41,  the  Oourt  of  King's  Bench  decided  that 

composition  made  with  the  indorser  of  the  note 
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1861.      given  for  his  accommodation  did  not  discharge 


LAW80M  et  aL  maker.    It  was  said  by  the  Court  that  such  com] 
Salter  et  ai.  tion  deeds  were  very  common,  and  that  the  sp^cjj 
proviso  (a  reservation  of  the  remedy  against  the  (^tiei 
parties)  took  the  case  out  of  the  common  rale  ae  to 
the  discharge  of  sureties  by  giving  time  to  the  p/w- 
cipal.    Story  on  Promissory  Notes y  sec.  423,  note. 

In  the  work  last  referred  to  (sec.  416)  Story  says; 
^^  The  fact  that  there  is  ^  valid  consideration  pafising 
between  the  maker  and  holder,  as,  for  example,  a  col- 
lateral security  given  by  the  maker  to  the  holder,  will 
not  affect  the  rights  of  the  latter  against  the  indorsen, 
unless  accompanied  with  some  stipulation  to  give  time 
to  the  maker ;  for  the  holder  is  at  full  liberty  to  take 
any  such  security,  and  indeed  it  is  for  the  benefit  of 
the  indorsers  that  he  should  do  so."  Bring  v.  Ckarkm^ 
1  B.  &  C,  14 ;  Twopenny  v.  Young,  3  B.  &  C,  208. 
It  is  also  material  to  state  that,  as  the  ground  upon 
which  an  agreement  to  give  time  to  the  maker,  made 
by  the  holder  without  the  consent  of  the  indorsers, 
upon  a  valid  consideration,  is  held  to  be  a  discharge 
of  the  indorser,  is  solely  this,  that  the  holder  thereby 
impliedly  stipulates  not  to  pursue  the  indorsers  or  to 
seek  satisfaction  from  them  in  the  intermediate 
period;  it  can,  therefore,  never  apply  to  any  case 
where  a  contrary  stipulation  exists  between  the 
parties.  Story  on  Bills j  sec.  425 ;  Philpot  v.  Brianij 
4  Bing.,  717.  Hence  if  the  agreement  for  delay 
expressly  saves  and  reserves  the  rights  of  the  holder 
to  the  intermediate  time  against  the  indorsers,  it  will 
not  discharge  the  latter,  for  the  very  ground  of 
objection  is  removed,  that  it  varies  their  rights  and 
subjects  them  to  the  disadvantage  of  having  their  own 
rights  postponed  against  the  mi^er,  if  they  should 
take  up  the  note.  3  jB.  &  Ad.,  41 ;  3  -B.  ^  C,  208; 
1  A  ^  a,  14;  2  B.^  Aid.,  210;  ^Story  m  Bills,  sec 
426 ;  2  Starkie's  Rep.,  178 ;  Stewart  v.  Edm,  2  Caines' 
R.,  121 ;  Wood  v.  Jefferson  County  Bank,  9  Cowen,  190; 
Sucldey  v.  Purse,  15  Johns.,  B.,  388. 
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I  have  extracted  the  whole  of  the  section  from  Six>ry      1861. 


«rith  the  authorities  he  refers  to  in  support  of  his  posi-  lawsow  et  ai. 
ion,  considering  it  peculiarly  applicable  to  the  case  Salter  etai. 
mder  consideration,  and  conclusive  in  favor  of  the 
ight  of  the  plaintiffs  to  recover  in  the  action.  The 
>ank  not  only  with  the  consent  of  the  defendants, 
lot  with  their  advice  and  directions,  reserved  their 
ights  against  Allison  ^  Co.y  and  retained  the  notes 
iter  their  compromise  with  the  defendants  for  the 
xpress  purpose  of  enforcing  those  rights,  and  did 
ubsequently  receive  from  AUison  ^  Co.  sl  dividend 
ipon  the  whole  face  of  the  notes,  thus  bringing  the 
iresent  case  perfectly  within  the  exception  to  the 
general  rule  that  the  indorsers  of  a  promissory  note 
,re  discharged  by  the  holder  releasing  or  giving  time 
o  the  maker.  It  is  very  difficult  to  reconcile  the  acts 
>f  the  defendants  with  their  present  disclaimer  of 
►eing  liable  upon  their  notes.  The  receipt  given  to 
hem  by  the  bank  is  something  more  than  an  ordinary 
eceipt  for  money,  it  embodies  the  terms  upon  which 
he  compromise  is  made  between  those  parties,  it 
9  not  only  a  receipt  for  eight  shillings  and  nine 
>ence  in  the  pound  upon  the  amount  of  the  notes, 
»at  it  goes  further,  and,  in  express  terms,  states  the 
lotes  are  to  be  retained  by  the  bank  for  the  purpose 
if  receiving  a  dividend  upon  them  from  the  estate  of 
iUison  ^  Co.  It  is  also  difficult  to  reconcile  Mr.  SM's 
ividence  with  the  receipt  which  he  signed  as  the  agent 
f  the  bank.  In  his  evidence  he  says  the  notes  were 
eft  in  the  bank  by  the  defendants  of  their  own  accord, 
hat  had  they  been  required  by  the  defendants  they 
irould  have  been  delivered  to  them,  and  yet  the  receipt 
ipon  its  face  is  directly  opposed  to  this  evidence.  If 
he  receipt  is  to  be  taken  as  conclusive  upon  the  par- 
ies to  it,  and  as  containing  the  agreement  upon  which 
he  compromise  took  place  between  them,  then  it  is 
»nly  a  receipt  for  so  much  money  on  account  of  the 
lotes,  reserving  the  rights  of  the  holders  of  the  notes 
.gainst  their  indorsers.      This  construction  of  the 
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1861.      receipt  is  in  perfect  consistency  with  the  acts  and        <'^ 


lawson  etai.  duct  of  the  bank  and  the  defendants,  and  wonld  hq 
SALTBBetai.  have  the  effect  of  discharging  the  indorsers  as  it  ^^^ 
manifestly  for  their  benefit  in  having  their  liab7/y>^ 
diminished  by  the  holders  receiving  a  part  payment 
from  the  drawers.  But  the  argument  of  connse]  for 
defendants  is  that,  although  their  composition  deed 
was  not  signed  by  the  bank,  still  the  bank  was  boQod 
by  it,  and  as  it  contained  a  release  the  defendants 
thereby  became  absolutely  discharged  from  further 
liability  upon  the  notes.  Such,  no  doubt,  would  have 
been  the  case  had  the  conduct  of  the  defendants  and 
the  bank  squared  with  the  deed ;  but  throughout  the 
transaction  their  conduct  was  the  reverse,  tending  in 
each  particular  to  deceive  and  mislead  Allison  ^  Co,  in 
the  first  place  by  allowing  the  notes  to  remain  with 
the  bank  after  the  receipt  of  the  dividend,  and  with- 
out having  it  indorsed  as  it  should  have  been,  and, 
secondly,  by  the  bank,  when  Allison  ^  Co,  inquired 
of  them  if  any  indorsements  were  on  the  note, 
answering  that  enquiry  with  a  full  knowledge  that 
eight  shillings  and  nine  pence  in  the  pound  had  been 
received  from  the  defendants,  and  that  there  were  no 
indorsements  upon  them  but  their  own.  The  previous 
conduct  of  the  defendants  in  allowing  the  notes  to 
remain  with  the  bank,  and  in  not  seeing  that  they 
were  indorsed  with  the  amount  they  had  paid  upon 
them  enabled  the  bank  to  pass  upon  Allison  ^  Co.  the 
deception  which  they  did,  and  yet  they  now  come 
before  this  Court  as  innocent  parties  asking  for  a 
favorable  construction  of  the  law  in  their  favor. 

It  was  admitted  at  the  argument  that  the  bank  had 
not  signed  the  composition  deed  of  the  defendants,  and 
there  is  no  evidence  showing  that  they  had  ever  seen 
it,  or  were  fully  aware  of  its  covenants  and  conditions; 
and  taking  the  evidence  altogether  I  have  arrived 
at  the  conclusion  that  the  agreement  between  tiis 
defendants  and  the  bank,  if  not  independent  of  the 
deed,  must  be  taken  in  connection  with  it  in  the  same 
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anner  as  if  the  receipt  given  by  the  bank  to  the  1861. 
jfendants  had  formed  a  separate  clause  in  the  deed,  lawson  etai. 
id  in  this  manner  we  reconcile  in  a  great  measure  SALTBietai. 
e  testimony  in  the  cause,  and  we  are  enabled  to 
rive  at  a  just  and  equitable  conclusion,  which  may 
>  sustained  by  the  principles  of  law  and  the  authori- 
38  to  be  found  in  the  books  in  support  of  them, 
this  were  a  question  between  the  bank  and  the 
rfendants,  the  former  attempting  to  recover  from 
e  latter  the  difference  between  eight  shillings  and 
nepence  in  the  pound  and  the  full  amount  of  the 
>tes,  the  argument  that  such  an  attempt  would  be  a 
and  upon  the  general  creditors  of  the  defendants 
at  had  signed  their  composition  deed,  might  proba- 
y  be  well  sustained;  but,  in  my  opinion,  that  case 
18  no  analogy  with  the  present  action ;  and  in  this 
kse  if  the  defendants  are  liable  and  have  to  pay  the 
aintiffs'  demand,  as  this  suit  is  defended  at  the 
stance  of  the  bank,  there  is  not  anything  to  prevent 
leir  recovering  over  from  the  bank  the  amount  of 
lo  plaintiffs'  judgment,  leaving  the  composition  deed 
itered  into  by  the  general  creditors  to  be  carried  out 
ith  undiminished  funds.  In  a  note  to  Lewis  v.  Jones, 
B.  &  C,  516,  it  is  said  that  there  is  a  class  of  cases 
.  which  it  has  been  held  that  a  person  joining  other 
editors  in  compounding  with  a  debtor,  or  signing  a 
uikrupt's  certificate,  cannot  lawfully  stipulate  for 
ly  benefit  to  himself  beyond  that  which  the  other 
■editors  receive,  whether  that  benefit  be  given  by 
le  debtor  himself,  or  any  third  person  for  his  relief, 
it  that  all  those  decisions  related  to  new  securities 
Lven  as  a  consideration  for  signing  the  composition- 
3ed  or  certificate,  and  proceed  on  the  ground  that 
le  advantage  gained  by  the  particular  creditor  was 
fraud  upon  the  others,  but  that  they  do  not  appear 
pplicable  to  securities  existing  before  the  negotia- 
on  for  a  composition ;  and  reference  is  made  to 
Tiomas  v.  Courtmy,  1  B.  &  Aid.,  1,  in  support  of  this 
Mition. 
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1861.  There  is  no  evidence  here  that  the  creditors  o£^  tb 


lawsok  otai.  defendants  knew  anything  of  the  agreement  h^t^vp-een 
SALTEsetai.  the  bank  and  the  defendants,  and  there  is  not  ai?/. 
thing  in  the  deed  of  composition  that  would  give 
them  that  information,  neither  is  there  any  evidence 
to  show  that  the  creditors  were  induced  to  sign  the 
deed  from  any  representations  that  the  bank  was  to 
be  bound  by  it,  and  therefore  the  agreement  between 
the  bank  and  the  defendants,  as  I  read  it,  is  no  more  a 
fraud  upon  the  creditors  than  if  the  bank  had  declined 
entering  into  any  agreement  with  the  defendants,  bat 
held  them  liable  for  the  whole  amount  of  the  notes. 
There  was  not  anything  that  could  compel  the  bank 
to  become  parties  to  the  deed,  or  they  might  become 
parties  to  it  upon  any  conditions  or  stipulations  which 
they  and  the  defendants  agreed  upon,  provided  they 
acted  in  good  faith,  and  did  not  make  use  of  their 
agreement  to  deceive  and  mislead  the  general  credit- 
ors.   Here,  then,  we  have  an  agreement  according  to 
the  evidence  that  the  bank  consented  to  take  from 
the  defendants  eight  shillings  and  nine  pence  in  the 
pound,  the  same  sum  that  the  other  creditors  had 
consented  to  take  under  the  composition  deed,  and  in 
addition  to  which,  according  to  the  receipt  given  by 
the  cashier  of  the  bank  with  whom  the  agreement 
was  made,  the  bank  was  to  retain  the  notes  for  the 
purpose  of  looking  to  Allison  ^  Co.  for  the  difference 
between  the  eight  shillings  and  nine  pence  and  the 
full  amount  of  the  notes,  and  this  not  only  with  the 
consent  of  the  defendants  but  at  their   particnlar 
request,  they  saying  at  the  time  that  AUison  ^  Co* 
were  liable  for  the  difference.  I  admit  that  the  cashier 
of  the  bank  says  that  had  the  defendants  requested 
that  the  notes  should  be  given  up  he  would  have  com- 
plied with  the  request,  considering  that  under  the 
agreement  they  were  entitled  to  them ;  but  looking 
to  the  whole  evidence  I  cannot  but  come  to  the  con- 
clusion that  the  cashier  was  mistaken  upon  this  point, 
rather  trusting  to  the  receipt  which  he  at  the  time 
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^ave,  as  expressing  the  correct  intention  of  the  parties,  1861. 
than  to  his  memory  after  a  period  of  a  year  or  two.  lawson  etai. 
In  my  view  of  the  case,  as  I  have  already  intimated,  SALT^eiai. 
'.  think  the  deed  and  the  receipt  should  be  taken 
ogether,  that  is,  that  the  receipt  may  be  considered 
us  engrafted  upon  the  deed,  and  forming  part  of  it, 
or  all  the  purposes  of  carrying  out  the  true  agree- 
aent  between  the  parties  to  it,  and  without  any  fraud 
^eing  committed  upon  the  general  creditors;  and  then 
^e  have  the  case  of  a  party  entering  into  a  composi- 
ion  deed  and  still  reserving  his  rights  against  sureties, 
ks  in  some  of  the  cases  I  have  already  referred  to,  and 
II  the  later  case  of  KearsUy  v.  CoU^  16  M.  &  W.,  128. 
n  that  case  the  plaintiff,  a  shareholder  in  a  banking 
ompany,  became  a  surety  for  advances  to  be  made  by 
he  company  to  the  defendant.  The  defendant  after- 
wards executed  a  composition  deed,  to  which  the 
>laintiff  and  the  banking  company  were  parties, 
j'hereby  he  assigned  his  property  to  trustees  for  the 
•enefit  of  his  creditors ;  and  this  deed  contained  a 
tipulation  for  a  reserve  of  remedies  against  sureties 
3r  the  defendant.  The  plaintiff  having  been  compel- 
sd  to  pay  the  debt  to  the  banking  company,  it  was 
leld  that  he  was  entitled  to  recover  back  the  amount, 
a  an  action  for  money  paid,  from  the  defendant.  In 
hat  case,  Parke  B.  says:  "It  appears  that  the  plaintiff 
nd  defendant  both  executed  the  deed,  and  the  plain- 
iff  solicited  different  creditors  to  become  parties  to  it ; 
onsequently  it  must  be  assumed  that  he  consented  to 
tie  reserve  of  remedies;  and  the  question  is,  what  is 
lie  effect  of  a  discharge  with  the  reserve  of  remedies 
Tusenied  to  by  ike  surety?**  "We  do  not  mean," 
e  continues,  "  to  intimate  any  doubt  as  to  the  effect 
f  a  reserve  of  remedies  without  such  eonseniy  and 
be  cases  are  numerous  that  it  prevents  the  discharge 
f  a  surety,  which  would  otherwise  be  the  result  of  a 
omposition  with,  or  giving  time  to  a  debtor  by  a  bind- 
ag  instrument;  and  the  reserve  of  remedies  has  that 
ffect  upon  this  principle:  first,  that  it  rebuts  the 

95 


742  TRINITY  TERM, 

1861.      implication  that  the  surety  was  meant  to  be 


LAWftON  etAi.  charged,  which  is  one  of  the  reasons  why  the  sur  -, 
HALTBBetai.  is  ordinarily  exonerated  by  sueh  a  transaction;  a^^ 
secondly,  that  it  prevents  the  rights  of  the  soir©^ 
against  the  debtor  being  impaired,  the  injury  to  sxxcb 
rights  being  the  other  reason ;  for  the  debtor  cs^unot 
complain  if  the  instant  afterwards  the  surety  enforces 
those  rights  against  him,  and  his  consent  that  the 
creditor  shall  have  recourse  against  the  surety,  is, 
impliedly,  a  consent  that  the  surety  shall  have  recourse 
against  him.    This  is  the  efiect  of  what  Lord  Mdm 
says  in  ex  parte  Gifford  and  Boulibee  v.  Stubbs^  as  to 
the  reserve  of  remedies ;  and  the  general  proposition, 
that,  with  that  recourse,  the  composition,  or  ginng 
time,  does  not  discharge  the  surety,  is  supported  by 
those  and  the  foUowiug  cases:  ex  parte  Glendinninj, 
1  Buck,  517;  NwhoU  v.  ^'orris,  3  B.  &  Ad.,  41;  Smith 
V.  Winter,  4  M.  &  W.,  464,  and  others." 

I  might  here  be  content  without  referring  to  another 
case,  conceiving  as  I  do  that  the  case  under  cousiderft- 
tion  is  governed  by  Kearaley  v.  Cole,  in  both  cases 
there  being  a  reserve  of  remedies  under  the  composi- 
tion  against  the  surety.  But  the  case  of  MaM  v. 
Thompson,  5  Esp.,  178,  not  cited  at  the  argument,  is 
so  illustrative  of  the  principle  I  am  contending  for, 
that  I  am  induced  to  refer  to  it.  It  was  an  action  by 
the  plaintiff  as  indorsee  of  Twigg,  who  was  the  payee 
of  a  promissory  note  made  by  the  defendant  payable 
to  Twigfs  order.  Erskine,  for  the  defendant,  stated 
his  defence  to  be:  that  Thompson,  the  defendant, 
had  only  lent  his  name  to  accommodate  Twigf 
by  drawing  the  note  in  favor  of  Twigg  without  any 
consideration  whatever  from  him,  but  merely  to  a^ 
commodate  him,  that  it  was  known  to  the  plaintiff  at 
the  time  that  the  fact  was  so,  and  he  took  the  note 
with  full  knowledge  that  the  defendant  had  no  value 
for  it ;  that  when  it  became  due,  Twigg  had  become 
insolvent,  and  assigned  his  effects  by  deed  to  trusted 
for  the  benefit  of  his  creditors;  that  the  plaintiff 
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'^zecoted  the  deed  of  aBsignment  of  Twigg^B  effects.      1861. 
TThe  deed  contained  a  covenant  whereby  the  plaintiff  i-awboh  etai. 
oovenanted,  in  consideration  of  a  composition  on  his  siLXMietaL 
debt,  not  to  sue  or  otherwise  molest  Twigg  on  account 
of  the  debt  for  ninety-nine  years,  and  that  he  after- 
^vv^ards  received  a  dividend  on  Twigg's  estate.    Not- 
Tvithstanding  this,  and  after  receiving  the  composition 
from  Twigg,  the  plaintiff  brought  the  action  against 
Thompson  as  maker  of  the  note.    Mrskine  contended 
that  to  allow  the  plaintiff  to  support  the  present  action 
i^ould  be  to  allow  him  to  defeat  his  own  covenant,  by 
hie  own  act;  for  if  the  plaintiff  was  allowed  to  recover 
a^inst  Thompsonj   Thompson  would  have  a  right  of 
action  over  against  Drngg  after  he  had  paid  the  money, 
the  note  having  been  made  on  Twigg' s  account ;  the 
consequence  would,  therefore,  be  that  Twigg  would  be 
molested  for  the  debt  contrary  to  the  plaintiff's  cove- 
nant with  him.    Lord  JEllenboroughj  in  this  case,  said : 
^^Tvngg  may  be  molested,  but  not  by  the  plaintiff 
Taking  the  statement  as  made  by  the  defendant's 
connsel  to  be  proved,  the  deed  stands  unbroken,*  for 
the  plaintiff,  (as  he  covenanted,)  does  not  sue  or  molest 
Twigg  J  which  is  all  that  he  has  covenanted  to  do.    It  is 
true  that  the  plaintiff  recovering  on  the  defendant  in 
this  case,  he  may  have  his  action  over  against  Twiggy 
but  it  will  be  for  money  paid  to  his  use  at  the  defend- 
ant's suit.    The  payment  creates  a  new  debt,  but  the 
old  debt  is  satisfied  as  between  Twigg  and  the  plaintiff. 
A  deed  cannot  be  carried  farther  than  the  plain  import 
of  it  between  the  parties."    So  the  plaintiff  had  a  ver- 
dict.   In  that  case  it  must  be  remembered  that  Twigg 
was  the  principal  debtor,  and  the  defendant  the  surety, 
reversing  the  general  rule  that  the  maker  of  a  note  is 
the  principal,  because  there  it  was  an  accommodation 
note  given  without  value  within  the  knowledge  of  the 
plaintiff  at  the  time  the  note  was  made ;  and  yet  upon 
giving  time  to  the  principal  by  the  composition  deed, 
it  was  still  held  that  the  plaintiff  could  maintain  his 
action  against  Thompson^  the  surety,  and  that  ThompscUy . 
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1861.      notwithstandiDg  the  covenant  in  the  deed  by  whiC 
i^wBON  et  ai.  the  plaintift'  had  undertaken  not  to  sue  or  mol*  j 
HALTBBetai.  Twigg  for  ninety-nine  years,  might  still  have  his  aet^ 
against  him  for  money  paid  to  his  use. 

I  have  given  to  this  case  the  best  consideration 
could,  and  very  much  regret  I  cannot  arrive  at  "it^ 
same  conclusion  at  vrhich  the  majority  of  the  Co  137 
have  arrived.     In  my  opinion,  the  plaintiffs  are  en. 
titled  to  retain  the  judgment,  and  for  eight  shillic^ 
and  nine-pence  in  the  pound  upon  the  whole  amooiif 
of  the  notes.     More  than  that  they  cannot  recover^ 
Allison  ^  Co.  having  signed  the  defendants'  deed  of 
composition  by  which  they  agreed  to  take  that  sum. 
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IXVII.  VIOTOEIA. 


.     In  Rb  estate  OF  JOHN  SIMPSON.  Mpn. 

[The  following  dissentient  opinion  of  Bliss  J.  in 
this  case,  handed  to  the  Reporter  by  his  Lordship 
iince  the  publication  of  the  first  part  of  this  volume, 
may  conveniently  be  inserted  here :  ] 

Bliss  J.,  after  stating  the  facts  of  the  case,  said :  — 
[t  is  clear,  nor  was  this  disputed  at  the  argument, 
that  under  the  will  of  his  father  James  Simpson^  John 
Simpson  J  his  son,  took  an  estate  in  tail  male  in  the 
property  in  question,  the  only  question  being  whether 
the  statute  {Rexdsed  Statutes^  chap.  112,)  applied  to  this 
estate  tail,  which  was  created  so  long  before  the  statute 
was  passed,  and  what  effect,  under  the  language  of 
the  statute,  the  remainder  which  was  limited  over  on 
the  estate  tail  would  have  on  its  operation  in  this 
case. 

"With  respect  to  the  estate  tail,  though  it  existed 
prior  to  the  passing  of  the  statute,  coming  within  its 
Dperation,  I  have  not  from  the  first  entertained  any  . 
doubt.  The  general  rule  certainly  is,  that  any  statute 
mast  be  taken  to  be  prospective  in  its  operation, 
unless  it  is  clearly  expressed,  or  can  as  clearly  be 
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1863.      gathered  from  it,  that  it  was  intended  to  have  a  wi< 


In  Be  Ksute   range  and  not  merely  a  future  application. 


of 


Simpson.  This  Statute,  it  appears  to  me,  most  clearly  inten(^^ 
to  abolish  not  only  such  estates  tail  as  should  i 
thereafter  created,  but  those  also  which  then  actua^ 
existed. 

1.  In  the  first  place  the  language  of  the  Act  itae//" 
shows  this.  There  is  no  expression  to  restrict  its 
meaning,  nor  anything  to  give  it  a  future  applicatioD, 
as  referring  to  what  was  afterwards  to  take  place; 
but  the  words  are  as  general  and  comprehensive  as 
words  can  be,  and  of  a  present  and  immediate  signifi- 
cation :  "  All  estates  tail  are  abolished,"  and  when  the 
future  tense  is  employed,  as  it  is  immediately  after, 
"  and  every  estate  which  would  hitherto  have  been 
adjudged  a  fee  tail  shall  hereafter  be  adjudged  a  fee 
simple,*'  it  is  because  now  it  refers  to  that  which  mast 
necessarily  be  future,  i,  €.,  tiie  adjudication  thereon. 
And  this  change  of  tense  is  not  without  much  significa- 
tion in  seeking  for  the  meaning  of  the  legislature  from 
the  language  it  has  employed.  Indeed,  it  would  be 
impossible,  I  think,  to  exclude  existing  estates  tail 
from  the  operation  of  the  statute,  without  a  manifest 
violation  of  the  plain  import  of  the  words,  and  their 
necessary  and  grammatical  construction. 

2.  In  the  next  place,  the  statute,  in  potting  an  end 
to  estates  tail,  superseded  altogether  the  old  methods 
of  barring  such  estates.  In  addition  to  the  ori^nal 
mode  of  effecting  this  purpose  by  fine  antl  recovery, 
we  had  another  course  provided  by  the  Statute  of  66 
George  3  (1815),  but  this  Act  being  no  longer  neceaaary 
was,  simultaneously  with  the  Act  abolishing  estates 
tail,  repealed  by  the  repealing  Act  of  the  RexisA 
Statutes.  So  that  if  the  Act  {R.  S.,  chap.  112,)  did  sot 
equally  apply  to  estates  tail  then  existing,  the  tenantt 
under  such  would  be  placed  in  a  much  worse  position 
than  they  were  before,  inasmuch  as  tbey  would  no 
longer  have  this  easier  statutable  method  of  barring 
the  entail  which  had  now  been  repaired. .  So  that  tloi 
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tatate,   (22.  &,    chap.   112,)   which    was   obviously      1863. 
Dtended  for  the  general  benefit  of  tenants  in  tail,   in  ae  Estate 
srould,  in  effect,  become  more  prejudicial  to  them     smwoii. 
han  those  then  in  existence ;  an  inconsistency  which 
ve  cannot  for  a  moment  attribute  to  the  legislature, 
rud  which  will  be  avoided  by  construing  the  Act,  as 
!  think  the  words  only  can  be  construed,  to  include 
he  then  existing  estates  tail. 

3.  In  the  last  place,  too,  I  would  remark  that  the 
»bjection  to  giving  statutes  their  retrospective  effect 
loes  not  apply  to  the  present  statute.  It  is  a  highly 
•eneficial  one  to  tenants  in  tail,  relieving  them  of  the 
arthensome  and  somewhat  dilatory  process,  by  which 
he  estate  tail  could  have  been  at  any  time  converted 
ito  an  estate  in  fee,  doing  the  same  thing  for  the 
Bnant  in  tail  by  this  simple,  statutable  declaration, 
rhich  he  could  before  have  done  for  himself.  Why 
bould  not  such  a  remedial  and  beneficial  measure 
Bceive  the  largest  construction,  and  be  applicable  to 
iien  existing  tenants  in  tail  also?  The  Statute  of 
5  George  3,  which  I  have  already  mentioned,  was 
qually  retrospective  in  its  operation,  and  enabled  all 
aen  existing  tenants  in  tail  to  bar  their  entail  by  the 
lethod  then  given ;  and  any  other  process  still  more 
imple,  which  the  legislature  might  have  devised, 
rould  scarcely  have  been  considered  objectionable  on 
be  ground  of  its  retrospective  effect. 

Now  this  statute  (JS.  S.,  chap.  112,)  may  be  cousi- 
ered  more  as  an  enactment  of  this  kind,  converting 
be  estate  tail  into  a  fee  for  the  tenant  without  any 
recess  on  his  part  to  effect  it.  I  think,  therefore, 
bat  when  the  legislature  used  the  words  de  prcesenti, 
all  estates  tail  are  abolished,"  they  meant  to  include 
be  existing  as  well  as  future  estates  tail. 

The  only  real  difliculty  is  as  to  the  construction  of  the 
Lot  itself.  It  declares  that  ^^  all  estates  tail  are  abolish- 
d,  and  every  estate  which  would  hitherto  have  been 
^judged  a  fee  tail  shall  hereafter  be  adjudged  a  fee 
imple."     The  object  and  effect  of  this  are  plain 
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T)ecame  thereby  changed  from  a  conditional  to  an      1868. 
absolute  fee  simple,  at  least  for  certain  purposes,  that  inBeXstate 
of  the  right  to  alienate  being  one,  though  if  he  did     Bnanox, 
not  exercise  this  right,  but  died  still  seised  of  the 
land,  it  would  revert  on  failure  of  heirs  to  the  donor 
as  before. 

And  this  is  the  nature  and  character  of  the  estate 
iv'bich  our  statute,  when  it  abolished  estates  tail,  has, 
I  conceive,  by  the  language  it  has  used,  substituted 
for  such  estates  tail  where  there  was  a  valid  remainder 
limited  thereon.  It  is  true,  that,  properly  and  legally 
speaking,  a  remainder  cannot  be  limited  on  a  fee ;  and 
that  holds  equally  with  respect  to  a  fee  simple  condi- 
tional, as  to  a  fee  simple  absolute.  But  the  remainder 
which  the  statute  here  speaks  of  is  one  that  was  limited 
on  the  estate  while  it  w^as  an  estate  tail ;  and,  when 
the  statute  converted  that  into  an  estate  in  fee,  it 
must  have  intended  to  leave  the  remainder,  which  was 
limited  on  it  and  its  rights,  untouched,  and  just  as  they 
had  existed  while  the  fee  tail  continued;  and,  there- 
fore, it  is,  that  it  has  made  such  a  clearly  marked 
distinction  in  the  conversion  of  estates  tail  where 
there  was,  and  where  there  was  not,  a  remainder. 

The  whole  effect  and  meaning  of  the  Act  will  then, 
in  my  view  of  it,  amount  to  this :  Every  estate  tail  is 
abolished  and  converted  into  an  estate  in  fee  simple^ 
and  if  no  valid,  t.  e.,  good  and  legal  remainder  be 
limited  on  the  estate  tail,  it  will  then  be  a  fee  simple 
absolute ;  but  if  there  be  such  a  remainder,  it  shall 
be  a  fee  simple  conditional,  subject,  as  it  was  before, 
to  the  effect  and  operation  of  such  remainder.  This 
appears  to  me  to  be  the  only  sensible  meaning  which 
the  statute  will  bear,  viewed  in  all  its  integrity,  and 
giving  force  and  effect  to  every  clause  and  expression 
in  it,  as  the  true  sound  rule  of  construction  requires. 

Let  us  then  see  what  the  effect  of  this  construction, 
will  be. 

If  there  be  no  remainder  limited  on  the  estate  tail, 
it  becomes  at  once  a  fee  simple  absolute  by  the  terma 
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Torkj  but  the  section  which  is  borrowed  from  it  is      1868. 


there  followed  immediately  by  this  other:  "Where  a  inBeBstate 
remainder  in  fee  shall  be  limited  upon  any  estate  simp»ow. 
'wbich  woold  be  adjudged  a  fee  tail  according  to  the 
law  of  th«  State  as  it  previously  existed,  such  re- 
mainder shall  be  valid  as  a  contingent  limitation  on  a 
fee,  and  shall  vest  in  possession  on  the  death  of  the 
£r8t  tak«r  without  issue  living  at  the  time  of  such 
death." 

If  I  understand  this  clause,  it  means  that  notwith- 
standing tike  estate  tail  has  been  converted  into  a  fee^ 
if  the  first  taker  has  no  issue  living  at  the  time  of  hi& 
4eath,  so  that  the  tenancy  in  tail,  if  it  had  been  left 
ii«di8turbed  by  the  statute,  would  have  run  out  o£ 
itself  and  expired,  and  so  let  in  the  remainder^  the- 
remainder  shall  still  take  effect  as  it  would  have  done- 
if  the  statute  had  not  passed.  This  does,  in  effect, 
convert  the  estate  tail  into  an  estate  in  fee  simple- 
conditional,  so  as  to  let  in  the  remainder  upon  fiiilure 
of  issue  of  the  first  tenant  in  tail.  But  whether  it  is 
considered  to  be  limited  by  this  clause  to  the  case  of 
the^r^^  taker  dying  without  issue,  as  it  seems  to  me 
to  be,  I  am  unable  to  say.  We,  however,  either 
through  accident  or  design  have  not  borrowed,  this 
second  section  of  their  Act,  and  the  construction  of 
our  own  must  be  made  without  any  reference  to  it, 
and  ours,  as  I  have  already  said,  appears  to  me  to  let 
in  the  remainder  at  any  time  until  barred  by  aliena- 
tion by  the  holder  of  the  estate. 

Now,  to  apply  the  statute,  as  I  have  thus  interpreted 
it,  to  the  case  before  us :  Here  there  was  an  estate 
tail  devised  to  John  Simpson^  with  remainder,  oxu 
&ilure  of  such  issue,  to  the  daughters;  and,  oui 
failure  of  such  issue  again,  to  the  next  entitled  to 
the  said  estate.  There  is,  then,  a  good  and  legale 
and,  therefore,  a  valid  remainder.  John  Simps^^^  the 
devisee,  the  first  tenant  in  tail,  became,  by  force 
of  the  Statute,  {It.  &,  chap.  112)  the  teBant  in  fee 
simple    conditional,   and    having    had   issue   could 
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1861.      immediately  after  have  alienated  the  westate,  and  by 


In  Be  Estate  taking  it  back  have  become   tenant  in  fee  simple 


of 


SDfPsov.  absolute.  Bat,  not  having  done  so,  the  estate  under 
the  fee  conditional  descended  in  due  coarse  to  bis 
eldest  son,  the  heir  in  tail,  John  Simpson^  the  present 
claimant.  The  other  children  of  John  Simpson  de- 
ceased, the  first  taker,  who  would  have  been  co-heirs 
with  the  eldest  son  if  the  estate  tail  had  been  convert- 
ed into  a  fee  simple  absolute, — as  it  now  is  have  no 
right  or  share  therein.  It  follows,  according  to  this 
view  of  the  case,  that  the  order  or  decree  of  the 
learned  Judge  of  Probate  in  favor  of  those  children 
cannot  be  supported,  and  the  appellant,  John  Simpson^ 
is,  therefore,  in  my  opinion,  entitled  to  our  judgment. 
The  majority  of  the  Court,  however,  take,  I  believe, 
a  different  view;  and,  as  I  understand,  consider  the 
latter  part  of  the  statute  as  repugnant  to  that  which 
went  before,  and,  therefore,  reject  it  as  inoperative 
and  void.  I  have  not  felt  myself  at  liberty  bo  to 
regard  it,  but  conceiving,  as  I  have  endeavored  to 
explain,  that  the  last  part  of  the  statute  may  receive 
an  apt  and  reasonable  meaning,  quite  consistent  with 
the  whole  object  of  the  statute,  and  in  no  respect 
repugnant  to  the  former  part  of  it,  I  have  thought 
myself  bound  to  expound   it   in   this   way,  so  that 

eftect  may  thus  be  given  to  every  part  and  expression 
of  it. 
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SUPREME  COURT  OF  NOVA  SCOTIA,     i865. 

IN   EQUITY. 


TRINITY  VACATION, 

XXIX.  VIOTOEIA. 


FOSTER  versus  FOWLER,  et  al.  sept.  n. 

This  was  an  action  on  the  Equity  side  of  the  Court  ^  co*"^  oi 
combining  the  ordinary  count  in  ejectment,  with  other  noMnfkvor 
<K>uuts  setting  out  certain  alleged  facts  under  which  ofajudgment 

,.,,^  ^-11  11  n    y       creditor  who 

It  "was  claimed  that  certain  deeds  made  by  one  of  the  haa  obtained 
defendants,   Oilbert  Fowler ^  to  the  other  defendant,  *»  aasignment 
Wallace  O.  Fowler ^  should  be  set  aside  as  fraudulent,  soireiit  dom- 
and  that  both  defendants  should  be  ordered  to  pay  <>"'-^f'o'» 

'^   '^   lather's  pro- 

the  amount  of  the  judgment  held   by  the  plaintiff  perty,  treat  as 
against  the  defendant,  GUbert  Fowler,  &c.  T™S"e* 

At  the  trial  before  DesBarres  J,,  at  AnnapoliSj  in  imperial  acu 
June,  1864,  the  jury  rendered  a  verdict  for  the  defend-  5,and27ite.i 
ants,  in  which  they  found  that  the  deeds  were  made  ch. 4,  deeds 
in  good  faith,  and  for  a  valuable  consideration,  and  ^thertohis 
not  for  the  purpose  of  defrauding  the  plaintiff.  "toto^  ^^ 

where  such 
deeds  were  made  In  consideration  of  valuable  past  services,  and  bonnd  the  son  to  the  payment 
of  oertain  sums  to  the  fkther's  other  children  and  his  grand-children,  and  the  Jnrj  found  that  the 
deeds  were  not  executed  with  intent  to  defWtnd  the  creditor ;  although  at  the  time  the  deeds  were 
nukde  the  Judgment  creditor  had  obtained  a  verdict  against  the  fkther,  which  verdict,  however, 
thetfather  believed,  and  was  advised  by  counsel,  would  not  be  sustained,  and  did  not  in  flust 
ripen  into  a  Judgment  nntil  a  year  after  the  execution  of  the  deeds. 

Conveyances  made  under  such  circumstances  are  not  mere  voluntary  conveyances  within 
tbe  ^meaning  of  the  Acts  referred  to. 

A  voluntary  conveyance  by  one  not  indebted  at  the  time,  not  in  embarrassed  circumstances, 
aad  not  made  with  a  fraudulent  intent,  cannot  be  impeached  in  Equity  by  a  subsequent 
cveditor. 

The  existence  of  a  single  debt  will  not  per  te  invalidate  even  a  voluntary  conveyance,  at  the 
laifinrfr  of  a  prior,  or  of  «  subsequent  creditor. 
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1865.  A  rule  nisi  for  a  new  trial  was  taken  out  under  the 

Foster      Statute,  and  the  cause  was  heard  before  the  Judge  in 
FowLEB     Equity  J  and  Bliss  and  WUkins  J.J.  as  associate  Judges, 

in  March  last,  31c  Gully  Q.  C.  arguing  on  behalf  of  the 

plaintiff,  and  Ritchie  Q,  C.  and  S.  L.  Morse^  for  the 

defendants. 
The  pleadings  and  the  facts  are  sufficiently  set  out 

in  the  judgments. 

TViLKixs  J.   now  delivered   the  judgment  of  the 
Court. 

This  cause  was  argued  before  the  Judge  in  E^, 
having   associated   with   him    Mr.  Justice  Bliss  and 
Mr.  Justice  Wilkins.     The  action  was  commenced  at 
Annapolis,  on  the  11th  August,  1862,   by  a  uni  of 
summons,  the  first  count  of  which  demanded,  in  the 
ordinary  form  of  ejectment,  possession  of  the  real 
estate    hereinafter    described.      The    second  connt 
stated,  in  substance,  a  judgment  obtained,  on  the 
12th  January,  1861,  by  the  plaintiff  against  the  de- 
fendant, Gilbert  Foxcler,  for  $472.37,  debt  and  costs, 
of  which  a  certificate  was  registered,   at  AnnapcKSy 
on   the   24th  January  of  that  year.      The  plaintiff 
further  alleged  that  the  cause  which  resulted  in  that 
judgment  was  tried,   a  second  time,  in  Jtme,  1859, 
when  a  second  verdict  was  given  for  the  plaintiff,  and 
that  that  verdict  was  sustained  by  the  Supreme  Court 
at  Halifax  ;  that,  in  the  interval  between  the  delivery 
of  the  verdict  and  the  entering  of  the  judgment,  the 
defendant,    Gilbert   Fowler,    executed    to    the   other 
defendant,  Wallace  G.  Fowler,  his  son,  certain  deeda 
whereby  there  was  conveyed  all  Gilbert  Fowler's  fenn 
and  real  estate  and  also  his  personal  property.    The 
deeds  show  that  the  subject  of  their  operation  waa 
the  homestead  farm  and   personalty,  which  wovM 
appear  to  comprise  aU  the  stock,  farming  utensils^ 
and  household  property  of  Gilbert  Fowler.    The  deed, 
transferring  these,  was  recorded  at  Annapolis  on  the 
28th   Jwie,    1864.      There   was   also   ezeeated  a& 
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ssignment  to  the  son  by  the  father  of  a  certain      1865. 


lortgage.  foster 

The  second  count  further  stated  the  arrest  of  Gilbert  fowler 
hwleTy  under  an  execution  issued  on  the  23rd  January^ 
361,  on  the  above  judgment,  and  his  final  discharge, 
nder  the  Insolvent  Acts,  by  a  Court  of  Appeal,  who, 
t  the  expiration  of  nine  months,  for  which  period  he 
ad  been  remanded  for  fraud  in  respect  of  the  transfer 
f  his  property,  made  an  order  for  his  discharge  on 
19  making  an  assignment  to  the  plaintiff  of  all  his 
iterest  in  the  real  estate  and  personal  property 
escribed  in  the  deeds.  It  is  further  set  forth  in  the 
3Cond  count  that  Gilbert  Fowler^  in  compliance  with 
lat  order,  executed  such  assignment,  which  bears 
ate  the  4th  Janxuiry^  1862.  After  recitals,  the 
laintiff  alleged  "that  the  deeds  were  made  fraudu- 
mtly  pending  the  determination  of  the  suit  between 
im  and  Gilbert  Fowlery  to  put  the  property  of  the 
itter  beyond  the  reach  of  any  judgment  that  the 
Drmer  might  obtain  against  him,  and  that  these  two 
lefendants  in  executing  the  deeds  fraudulently  con- 
ipired  to  deprive  the  plaintiff  of  his  rights."  He 
concluded  by  praying  an  account  of  the  amount  due 
m  his  judgment,  and  a  decree  that  in  respect  thereof 
the  property  conveyed  should  be  taken  to  be  held  in 
trust  by  Wallace  Fowler^  for  payment  of  the  judg- 
ment, that  the  two  defendants  might  be  ordered  to 
pay  the  same,  and  that,  in  default  thereof,  the  pro- 
perty assigned  should  be  directed  to  be  sold  lor  pay- 
ment of  it  with  interest  and  costs ;  or,  in  the  event  of 
ft  trust  not  being  found  to  exist,  that  the  estate,  real 
ftnd  personal,  conveyed,  should  be  held  to  be  still  the 
property  of  the  defendant,  Gilbert  Fowler^  and  that, 
)8  liable  to  respond  the  judgment,  it  should  be 
iecreed  to  be  sold. 

The  defendants'  pleas,  in  substance,  maintain  the 
g^ood  faith  of  the  transactions  involved  in  the  deeds, 
iosisting  on  their  legal  operation  according  to  what 
appears  on  the  faces  of  them.    Defendants,  moreover. 


etal. 
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children  and  grahd  children,  parties  thereto,  as  might  1865. 
be  just  and  equitable,  —  the  said  Oilberi  Fowler^  "in  foster 
consideration  of  the  services  of  the  said  Wallace  0.  fqwLeb 
FowleTj  and  in  consideration  of  the  several  sums 
charged  upon  the  lands  thereinafter  described,  and 
the  covenants  thereinafter  contained,  on  behalf  of 
the  said  Wallace  G.  FowUr^  his  heirs,  &c.,  to  be  per- 
formed to  and  with  the  said  parties  of  the  third  part, 
severally  and  respectively,  and  their  several  and  re* 
spective  heirs,  &c.,  and  also  for  the  further  considera- 
tion of  the  sum  of  five  shillings  to  the  said  Oilberi 
Fowler  by  the  said  Wallace  O.  Fowler  paid,"  conveys^ 
to  the  said  Wallace  O.  Fowler^  his  heirs  and  assigns,. 
the  homestead  farm,  (particularly  described,)  with  a 
proviso  that  the  same  was  subject  to  payment  of  the- 
following  sums  to  be  paid  by  the  said  Wallace  G^ 
Fowler;  and  the  said  real  estate  is  made  chargeable 
with  the  payment  thereof,  viz.,  ^250  to  E.  J.  Lovtgleyy 
£75  to  Nancy  Chesley,  jE25  to  William  R.  Gibbon,.  £2& 
to  George  G.  Gibbon,  jE25  to  FlUa  Gibbon,  which  sum& 
respectively  are  to  be  paid  as  thereinafttr  cove- 
nanted. The  indenture  then  proceeds  to  state  that 
the  said  Gilbert  Fowler,  "for  the  consideration  of  the 
said  services,  charges,  and  covenants,"  conveys  to  the 
said  Wallace  O.  Fowler,  his  executors,  &c.,  "the  two 
yoke  of  oxen,  four  cows,  eight  young  cattle,  the  brood 
maVe,  and  twenty-two  sheep ;  and,  also^  all  the  hay^ 
grain,  and  corn  in  the  barn  and  buildings  on  the 
premises ;  also  the  farming  utensils  on  the  farm  and 
premises,  and  the  household  furniture- and  implements 
in  the  house  and  about  the  premises  thereby  convey- 
ed, and  all  other  goods  and  chattels  eontained  in  the 
schedule  thereunto  annexed  in  and!  about  the  same.'^ 
Then  follows  a  covenant  for  good  title  by  the  said 
Gilbert  Fowler.  This  is  followed  by  a  covenant  of 
Wallace  G.  Fowler,  his  heirs,  ko.,  with  each  of  the 
parties  to  the  deed,  of  the  third  part,  and  with  his  or 
her  heirs,  &c.,  for  payment  of  the  several  charges 
above  mentioned  at  the  following  times  and  manner, 

97 


XXIX.    VICTORIA.  759 

•cpudiated    the    English    decisions,   and    adopted    a      1865. 


iitferent  principle.  (See  Story's  Eq.  Jur.y  sec.  427,  et  fostbr 
^q. ;  also,  sec.  1503  b, ;  also,  sec.  426,  note,)  Nothing  fowler 
688,  therefore,  than  the  obligation  of  an  express 
English  authority  running  on  all  fours  with  the  par- 
icular  case  before  us  would,  under  any  circumstances, 
)e  deemed  sufficient  to  make  us  regard  this  plaintift' 
18  "a  subsequent  purchaser**  under  the  27th  oi  Eliza- 
iethy  in  respect  of  the  coerced  assignment  made  by 
;he  defendant  Gilbert  Foxolerj  viewed  in  connection 
vith  the  deeds  which  the  plaintiff  now  seeks  to  im- 
peach as  fraudulent  and  void.  An  important  question, 
lowever,  remains,  viz.,  *'How  are  these  deeds  affected 
>y  the  operation  of  the  13th  Elizabeth?''  In  ordinary 
5ase8  the  office  of  an  Equity  Judge,  when  invoked  by 
i  creditor  to  carry  out  that  statute,  is  exercised  i» 
veighing  all  the  circumstances  which  surround  the 
leed  sought  to  be  invalidated,  or  are  connected  with 
t.  and  in  inferring  fraud,  or  good  faith,  as  the  result 
)f  his  inquiries.  The  statute  only  operates  where 
here  appears  "  the  end^  purpose  or  intent  to  delay ^  hinder ^ 
r  defraud  creditors^'  and  the  fact  of  indebtedness  .of 
he  settlor,  to  a  greater  *or  less  extent,  is  treated  like 
iny  other  fact,  as  a  means  of  proving  that  the  case 
:omes  within  the  provisions  of  the  statute.  Where 
lie  settlor  is  insolvent,  or  in  embarrassed  or  failing 
lircumstances,  consciously,  at  the  time  of  the  execu- 
ion  of  the  voluntary'  deed  in  question,  the  inference 
>f  the  fraudulent  intent  will  be  raised  almost  of 
jourse;  and,  perhaps,  as  an  inference  of  feu?.  Such 
18  the  settled  doctrine  of  cases,  ancient  and  modern. 
[See  Richardson  v.  Smalbcood,  Jac.  556 ;  Townshend  v. 
Westacott,  2  Beavan,  343;  Scarf  v.  Soulby,  1  H.  &  T., 
i28,  and  the  preceding  cases  therein  noticed;  Reade 
V.  Livingston,  8  Johns.,  Ch.  R.,  481 ;  Sexton  v.  Wheaton^ 
8  Wh.,  229,  and  the  cases  which  it  reviews ;  see  also 
Oale  V.  Williamson,  8  M.  &  W.,  405;  Caldwell  v.  Kins- 
7ia»,  James'  Rep.,  898.) 
In  order,  however,  to  rebut^  the  presumption  of 
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1865.      fraud,  it  is,  to  use  the  language  of  Rolfe  B.,  in  (kit 


Foster  V.  WUUamsony  (8  M.  &  W.,  411,)  "  competent  to  the 
FowLEB  party  against  whom  fraud  is  sought  to  l>e  established, 
to  give  in  evidence  the  circumstances  of  the  transac- 
tion, in  order,  if  he  can,  to  take  it  out  of  the  operation 
of  the  statute."  The  following  distinction,  stated  hy 
the  Master  of  the  Halls  in  JRiehardson  v,  Smalhmd, 
(Jacob's  Rep.,  667,)  is  important:  "No  doubt,"  that 
learned  jadge  said,  "if  the  party  be  not  indebted  at 
the  time,  the  07ius  of  proving  the  fraud  is  thfown  on 
the  other  side,  for  he  may  fairly  intend  to  give  away 
his  property,  but  still  it  may  be  fraudulent  as  eoutem- 
plating  future  debts."  In  such  a  case,  therefore,  th» 
onus  of  proving  not  merely  legal  fraud,  but  frauidift 
fact,  would  be  on  him  who  would  invalidate  the  deed. 
Sir  Thomas  Plumer  remarked,  in  the  same  case,  (IbHj 
p.  656,)  "I  do  not  recollect  any  instance  of  validity 
being  given  to  a  settlement  where  the  party  waa 
largely  indebted  at  the  time,  and  subseqlient  creditors 
have  applied  for  relief.  All  the  cases  say  that  the 
deed  will  stand  if  the  party  be  not  indebted,  and  if 
it, be  not  fraudulent." 

In  ordinary  cases,  as  has  been  remarked,  the  Judge 
is  bound  to  institute  the  inquiries  referred  to  in  the 
light  of  these  settled  rules  of  equity  law;  in  this  case, 
however,  he  is  relieved  from  that  necessity,  for  they 
have  been  made  by  a  jury,  and  we  have  the  result  of 
them  reported  by  the  learned  judge  who  conducted 
the  trial  of  the  issues.  The  substantial  issue  raised 
was,  "  whether  the  deeds  in  question  were  executed 
with  intent  to  delay,  hinder,  or  defraud  this  plaiutiffy 
who,  at  the  time  of  the  trial,  was  a  creditor  of  Oilbert 
Fowler f**  That  issue  was  thus  submitted  by  the 
learned  judge.  He  said,  "if  they  (the  jury)  thought 
there  was  any  collusion  between  old  Fowler  and  his 
son,  and  that  no  agreement  had  «ver  been  made 
between  them,  and  there  was  in  fact  no  debt  due  by 
him  to  his  son,  and  he  had  executed  the  deed  with 
the  view  of  divesting  himself  of  his  property,  and 
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thereby  to  preclude  the  plaintiff  from  recovering  any  1866. 
damages  and  costs  that  might  be  awarded  against  yostek 
him  in  the  pending  suit,  and  in  that  way  to  defraud  fowIer 
the  plaintiff  of  his  legal  remedy  against  him,  they 
would  find  a  verdict  for  the  plaintiff;  but  if,  on  the 
other  hand,  they  thought  the  conveyance  had  been 
made  in  good  faith  and  in  fulfilment  of  the  agreement 
testified  to  have  been  made  between  the  father  and 
the  son,  and  as  a  compensation  for  the  services  of 
the  son,  they  would  find  a  verdict  for  the  defendants." 
The  verdict  is,  "We  find  that  Oilbert  Fowler  had  a 
right  to  convey,  and  did  convey,  his  homestead  farm 
to  his  son,  Wallace  G.  Fowler^  in  good  faith  and  in 
fulfilment  of  the  agreement  made  between  the  father 
and  the  son,  and  as  a  remuneration  for  the  services 
of  the  son,  and  all  the  personal  property.  We  also 
find  that  the  assignment  of  the  Calvin  Phinney  mort- 
gage by  Gilbert  Fowler  to  Wallace  G.  Fowler  was  made 
in  good  faith,  and  not  for  the  purpose  of  defrauding 
the  plaintiff  of  his  debt  and  costs."  Now,  if  we  turn 
our  attention  to  the  facts  of  this  case,  as  reported,  on 
which  the  defendants  rested  their  answer  to  the 
plaintiff's  writ,  and  which  the  verdict  of  the  jury  has 
established,  and  view  these  in  the  light  of  equitable 
principles,  w^e  are  precluded  from  considering  that 
the  deeds  in  question  are  within  the  operation  (»f  the 
Statute  of  13  Eliz. 

The  case  presents  the  following  facts,  which  were 
in  proof  at  the  trial,  and  which  we  must  regard  as 
now  incontrovertible,  because  adopted  as  true  by  the 
jury: — Gilbert  jPoirfer, advanced  in  years,  not  indebted 
to  any  body,  contemplating  indeed  the  possibility  of 
his  becoming  the  judgment  debtor  of  this  plaintiff, 
bat  advised  by  his  counsel  that  he  was  not  likely  to 
become  such,  and,  himself  persuaded  that  he  wonld 
not  stand  in  that  relation, — unequal  to  the  further 
management  of  his  farm,  and  therefore  determined 
to  relinqnish  it, — urged  by  his  son  to  perform  an 
agreement  which,  many  years  before,  the  father  had 
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1865.       made  with  him  to  give  him,  by  way  af  compensa- 
'  Foster      tion,  a  title  to  his  estate  on  which,  for  upwards  of 
FOWLER     twenty-five  years,  the   son   had  worked  laboriously 
and  greatly  to  the  improvement  of  it, — not  intending, 
to  use  his  own   expression,   "to   cheat  any  body," 
executed  these  conveyances  in  good  faith,  and  having 
at  an  anterior  period,  when  he  could  not  have  con- 
templated his  present  indebtedness,  applied  to  his 
solicitor  to  prepare  these  very  conveyances  in  effec- 
tuation of  the  previous  agreement  with  his  son.   And, 
here,  adverting  to  the  able  and  learned  decree  of  the 
late  Master  of  the  Rolls ^  in    Caldwell  v.  Kinsman,  to 
which  our  attention  was  very  properly  directed  at  the 
argument,  which  judgment  is  suggestive  in  many  re- 
spects to  the  case  before  us,  we  are  forcibly  struck  by 
the  consideration,  that  that  very  hypothetical  case  pot 
by  the  learned  Judge,  as  not  existing,  but  which,  if  it 
had  existed,  would,  in  his  opinion,  have  established  the 
bona  fides  of  the  conveyances  in  question  before  him, 
has  actually  been  found  by  the  jury  to  mark  the  case 
now  under  our  consideration.     These  are  the  words 
of  the  learned  Judge:  "If,  instead  of  the  case  actually 
before  me,  Nathaniel  Kinsman  had  shown  that  the  ori- 
ginal understanding  between  himself  and  his  father 
was,  that  the  farm  should,  on  his  death,  descend  to 
him  (Nathaniel  Kinsman) ;  that,   seeing  a  probability 
that  he  would  be  prevented  from  being  thus  reInun^ 
rated  for  his  labor,  he  had  called  on  his  father  to  payor 
secure  to  him  a  reasonable  compensation  therefor,  by 
a  deed  or  mortgage  of  his  farm ;  and  this  had  been 
complied  with  by  the  father;  or,  if  Nathaniel  Kirismm 
had,  as  he  alleges,  remained  with  him  under  the  ex- 
press agreement  stated  in  his  answer,  and  to  secure 
himself  against   the  proceedings  of  other  creditors, 
(all  being  done  in  good  faith,)  secured  himself  in  like 
manner,  this  Court  could  have  afforded  no  relief  to 
the  complainants."     Examining  the  deeds,  we  find, 
indeed,  seemingly,  all  the  property  real  and  personal 
transferred  to  the  son;  and  whilst  we  cousider,  on  the 


XXIX.   VICTOBIA.  763 

ouc   Laud,  that  such  universalll)/  of  transfer  i8  often       1865. 
justly  viewed  as  a  badge  of  fraud,  so,  on  the  other,      foster 
reflecting  that  the  son's  services  (to  say  nothing  of  his      fowleu 
disbursements)  extended  over  a  period  of  twenty-five 
years,  that  the  value  of  the  whole  property  conveyed 
does  not  much,  if  at  all,  exceed  X800  or  X900,  that 
the  son's  covenants  bind  hini  to  pay  to  the  children 
and  grand-children   £200,   and    that    he,    doubtless, 
recognizes  a  moral  obligation  {to  ^ay  nothing  of  a 
legal  one)  to  support  his  parent  during  life,  we  can 
easily  understand  why  the  jury  did  not  infer  fraud 
from  that  circumstance  in  the  case  before  us. 

We  can  the  more  easily  enter  into  the  minds  of  the 
jury  when  they  negatived  fraud  in  respect  of  the  trans- 
fer by  Gilbert  Fowler  to  his  son  of  all  his  stock,  and 
farming  implements,  &c.,  if  we  consider  that  these 
last,  no  longer  required  by  the  former,  were  indis- 
pensable to  the  latter,  to  enable  hi»m  to  cultivate  the 
farm,  the  management  of  which  the  father  was  obliged 
to  relinquish,  but  to  the   successful  management  -of 
which   he   looked  as  a  part  of  the   means  provided 
for  enabling  the  son  to  pay  the  charges  imposed  on 
the  real  estate  in  favor  of  the  children  and  grand- 
children.     If  it  were  necessary  to  inquire  into  the 
question  of  moral  fraud  as  regards  Wallace^  we  should 
perceive  that  there  is  no  ground  for  imputing  it.     Of 
course  he  had  a  right  to  obtain  security  for  the  debt 
that  his  father  owed  him,  and  as  the  father  made  it  a 
condition  of  giving  it,  that  the  son  should  take  the 
property  subject  to  the  charges,  the  son,  obviously, 
had  the  alternative  of  consenting  to  the  condition,  or 
of  not  obtaining  the  security.      (See  Heap  v.  2bw^e, 
7  Eng.  Law.  &  Eq.  Rep.  194.)     It  may  be  observed 
that  the  consideration  named  in  the  principal  convey- 
ance, which  is,  as  expressed,  one  and  indivisible,  is, 
in   reality,  two-fold  and  distributable.      As  respects 
that  portion  of  the  real  value  of  the  land  and  the  per- 
sonalty, whatever  it  may  be,  which  represents  the 
measuco  of  the  son's  claim,  the  consideration  is  the 


64  TRINITY   VACATION, 

1865.       provision  for  compensating  the  son  pro  ianto^  whilst  as 


Foster  regards  £200  of  that  value,  the  consideration  is  the 
Fowler  son*s  personal  covenants  for  the  benefit  of  the  children 
and  grand-children.  It  is  clear  that  those  who  are 
named  in  the  body  of  the  last  mentioned  conveyance 
as  parties  thereto  of  the  third  part,  but  who  have  not 
executed,  can  execute  at  any  time,  and  can,  without 
executing,  enforce  performance  of  Wallace  FowWs 
covenants  made  for  their  benefit  respectively,  and,  of 
course,  he  is,  in  the  eye  of  Equity,  a  trustee  for  the 
objects  of  the  charges.  (See  Petrie  v.  J?Mry,  8  B.  AC, 
853.)  As  regards  that  portion  of  the  conveyance 
which  is  in  its  nature  voluntary^  viz.,  that  which  con- 
tains provisions  for  the  children  and  grand-chUiren^ 
nothing  can  be  more  clear,  in  view  of  the  decisions 
in  Eiiglish  and  American  Courts,  than  that  such  a  con- 
veyance, if  made,  as  this  was,  by  a  man  not  indebted 
at  the  time,  not  in  embarrassed  circumstances,  and 
not  made  with  a  fraudulent  intent  (as  we  must  take 
this  not  to  have  been  made)  cannot  be  impeached  in 
Equity  by  a  mbsequent  creditor.  In  passing,  we  may 
remark  that  in  a  note  to  2  KenU^  592,  we  find  it  has 
been  held,  in  the  case  of  Buchanan  v.  Clark,  in  the 
Supreme  Court  of  Vermont,  "that  one  may  make  a 
voluntary  convej'ance  of  his  property,  in  trust  forte 
support,  valid  against  subsequent  creditors."  (On  this 
point,  see  also  Gale  v.  Williamson,  ubi  supra,) 

In  Bennett  v.  The  Bedford  Bank,  11  Mass.,  421,  it 
was  decided  "  that  a  voluntary  conveyance  to  a  son  of 
the  grantor  for  the  consideration  of  love  and  good 
will,  the  grantor  not  being  in  embarrassed  circnm- 
stances  at  the  time,  will  be  good  against  future  cre- 
ditors." In  Reade  v.  Livingston,  8  Johns.  Oh.  R.,  495, 
Chancellor  Ke:nt  thus  refers,  approvingly,  to  the  lan- 
guage of  Lord  Hardwicke:  first,  in  Townshend  v. 
Windham,  (2  Yescy,  1,)  where  Lord  Hardwicke  said— 
"A  voluntary  conveyance,  without  any  badge  of  frtad, 
and  by  a  person  not  indebted  at  the  time,  wodM 
be  good,  though  he  afterwards  became  indebted  ;** 
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and,  again,  to  the  language  of  his  Lordship  in  Walker      1865. 


r.  BurrowSj  (1  Atk.,  93,)  where  he  says,  "  if  the  •  foster 
Darty  was  not  indebted  at  the  time,  or  immediately  fowLbr 
ifter  the  execution  of  the  deed,'*  (in  the  case  before 
laan  interval  of  upwards  of  a  twelvemonth  elapsed  be- 
:ween  the  execution  and  the  single  indebtedness,)  "the 
provision  for  the  wife  and  children  would  not  be  affect- 
ed by  subsequent  debts."  In  construing  the  phrases, 
*  indebted  at  the  time,''  or  ^^  indebted  immediately  after  the 
*,xecution  of  the  deed,'*  or  "  contemplating  future  indebted- 
lesSy'*  when,  in  relation  to  this  question,  either  of  them 
)ccurs  in  the  decree  of  an  Equity  Judge,  we  are  not 
X)  understand  one  single  debt.  The  existence  of  such 
{vill  not,  per  se,  suffice  to  invalidate  a  conveyance  at 
:he  instance  of  a  prior,  or  of  a  subsequent  creditor. 
3n  this  point,  Scarf  v.  Soulby,  1  H.  &  T.,  428,  is  deci- 
dve.  And  we  may  remark  that,  inasmuch  as  even  if 
;hi8  plaintiff's  judgment  had  been  entered  up  at  the 
late  of  the  conveyance,  it  would  have  been  the  one 
mly  debt  due  by  Fowler,  the  conveyance,  on  the  authority 
)f  the  case  last  referred  to,  could  not  have  been  im- 
)eached.  In  that  case  the  Court  below  had  set  aside 
i  voluntary  settlement  on  the  ground  of  the  mere 
existence  of  a  debt  at  the  time  of  its  execution,  but 
he  Lord  Chancellor  reversed  the  decree,  using  this 
anguage,  "  To  set  aside  a  voluntary  settlement  at  the 
iuit  of  creditors  it  is  not  necessary  to  shew  the  actual 
nsolvency  of  the  settlor  at  the  date  of  the  settlement, 
mt  the  mere  existence  of  a  debt  at  that  time  will  not  be 
lufficieut  per  se  to  render  it  void."  Again,  he  said, 
p.  428,)  "  the  word  indebted,  as  used  by  Lord  Sard- 
oicke  in  Lord  Tovmshend  v.  Windham,  in  JRusseU  v. 
Hammond,  and  Walker  v.  Burrows,  must  be  considered 
18  meaning  that  the  party  owed  some  debts.*'  In  that 
*ase  the  Lord  Chancellor  reviewed  Toumsend  v.  Westa- 
*.oU  and  Richardson  v.  Smallwood,  and  expressed  his 
approval  of  the  principles  involved  in  them.  These 
vill  be  found  entirely  to  support  the  views  expressed 
a  this  opinion  of  the  case  before  us.     But  we  must 
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1865.       not  close  our  investigation  of  the  present  subject  of 


Foster     .enquiry  without  noticing  the  case  of  Sexton  v.  Wheoion 
rowLBR      ei  ux.j  8  Wheaton,  229,  which  reports  a  luminous  and 


ct  al. 


exhaustive  judgment  of  Chief  Justice  Marshall.  It  is 
expressly  to  the  point  which  relates  to  the  vdmianj 
part  of  the  conveyance  in  question,  inasmuch  as  it 
decided  "  that  a  voluntary  settlement  in  favor  of  a 
wife  made  by  a  party,  not  indebted  at  the  time,  and 
not  actually  fraudulent,  cannot  be  impeached  under 
the  Act  of  13th  Elizabeth:'  The  learned  Chief  Jmtice 
observed,  (p.  242,)  that  "  it  would  seem  to  be  a  con- 
sequence of  that  absolute  power  which  a  man  has 
over  his  own  property  that  he  may  make  any  disposi- 
tion of  it  which  does  not  interfere  with  the  existing 
rights  of  others,  and  such  disposition,  if  it  be  fair, 
and  real,  will  be  valid."  "The  limitations,'*  he  added, 
"on  this  power,  are  those  only  which  are  prescribed 
by  Jaw."  He  further  observed,  "in  construing  the 
Statute  of  13th  Elizabeth^  the  Courts  have  considered 
every  conveyance  not  made  on  consideration  deemed 
valuable  in  law  as  void  as  against  previous  creditors." 
This,  it  may  be  observed,  if  meant  to  apply  to  3}glish 
Courts,  would  now,  perhaps,  require  some  qualifica- 
tion. (See  Gale  v.  Williamson,  8  M.  &  W.,  405,  and 
Scarf  V.  Soulby^  1  H.  &  T.,  428,  both  of  which  are 
above  noticed.)  The  learned  Chief  Justice  resumed, 
"  With  respect  to  subsequent  creditors  the  application 
of  this  Statute  appears  to  have  admitted  of  some 
doubt.''  On  that  point  he  proceeded  to  consider 
Shaw  v.  Stajidish,  2  Vernon,  326,  and  all  the  leading 
subsequent  English  cases  down  to,  and  inclusive  of, 
Tovmshend  v.  Wyndham^  2  Vesey,  1,  and  then  said,  **fl 
review  of  all  the  decisions  of  Lord  Hardwicke  will 
show  his  opinion  to  have  been  that  a  voluntary  con- 
veyance to  a  child  by  a  man  not  indebted  at  the  time, 
if  a  real  and  iona  fde  conveyance^  not  made  with  » 
fraudulent  intent,  is  good  against  subsequent  creditors.' 
He  also  reviewed  the  decisions  made  since  the  time 
of  Lord  HardwickCj  in  Emghmd,  up  to  his  own  day, 
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and  then  continued  thus,  "From  these  cases  it  ap-      1865. 


pears  that  the  construction  of  this  Statute  is  com-  fostsr 
pletely  settled  in  England,  A  voluntary  settlement  vowuol 
in  favor  of  a  wife,  or  children,  is  not  to  be  impeached 
by  subsequent  creditors  on  the  ground  of  its  being 
voluntary."  Finally,  the  learned  Chief  Justice  went 
on  to  do  that  which  has  been  done  in  this  case  by  the 
jury.  To  adopt  his  own  words,  he  inquired,  *^  whether 
there  were  any  badges  of  fraud  attending  the  transaction  in 
question  which  coidd  vitiate  it,''  Any  person  who  will 
refer  to  the  report  of  this  case  will  be  struck  with  the 
similarity,  in  the  subjects  of  inquiry  which  the  learned 
Judge  prosecuted  in  it,  to  those  which  attend  the  case 
now  under  our  consideration.  The  conclusion,  also, 
at  which  the  learned  Judge  arrived  was  the  same 
with  that  to  which  the  jury  at  Annapolis  came  at  the 
trial  of  the  issues  there.  It  could  not  have  been,  and 
it  was  not  pretended,  that  at  the  time  of  the  execu- 
tion of  these  conveyances,  Oilbert  Fowler  was  actually 
indebted  to  any  body;  and  we  are  precluded  from 
adopting  the  position  taken  at  the  hearing,  "  that  he, 
when  he  executed  the  deeds,  contemplated  even  that 
one  isolated  condition  of  indebtedness  which  now 
exists.**  It  is  negatived  by  the  verdict  of  the  jury, 
and  there  was  evidence  sufficient,  if  believed,  to  sup- 
port the  verdict  in  that  respect.  The  jury  believed, 
and  we  must  conclude,  that,  when  Gilbert  Fou>ler*s 
counsel  and  himself  testified,  the  first  that  he  advised, 
and  the  second  that  he  thought,  "the  verdict  in  qijes- 
tion  would  not  be  sustained  by  the  Supreme  Court,**' 
such  was  their  opinion  at  the  time  ot  the  execution 
of  the  conveyances.  The  jury  also  believed,  and  we- 
must  believe,  Gilbert  Fowler  in  his  assertions, — first^, 
as  to  the  particular  motives  assigned  by  him  for 
.making  the  transfers;  secondly,  '*that  he  owed  no- 
debts  at  the  time  in  question  *' ;  thirdly,  "that  he  had 
then  no  intention  of  cheating  anybody,  but  that  his 
6ole  object  was  to  settle  his  afiairs,  and  give  up  the 
farm,  which,"  he  adds,.  "  he  could  not  have  retained. 
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1865.      if  Wallace  had  left  him,  and  be  had  been  obliged  to 


Poster      hire  labor.*'     We  have  not  been  unmindful  of,  Dor, 
FowLBH     under  other  cireumstancea  than  those  noiv  presented, 


etal. 


should  we  have  failed  to  feel  the  force  of  an  ar^umeni 
urged  by  the  plaintift^'s  counsel,  viz.,  '*tbat  the 
plaintiff's  judgment  might  be  regarded  as  but  the 
consummation  of  an  incipient  debt  that  existed  \vhea 
he  obtained  his  verdict  in  the  original  action."  Had 
the  verdict  in  the  cause  now  before  us  been  other 
than  what  it  is,  or  had  there  been  found  no  sufficient 
evidence  to  support  it,  or  had  the  rule  of  Equity  law 
been  that  the  mere  existence  of  one  debt  would  suffice, 
per  se,  to  invalidate  a  voluntary  conveyance  under  the 
Statute  in  question,  we  should  have  felt  it  our  duty 
fully  to  consider  the  point  thus  presented  to  us;  but, 
in  view  of  the  verdict  in  the  present  cause,  of  the 
evidence,  and  of  the  law,  as  we  find  all  these,— as 
inquiry  into  it  is,  obviously,  unnecessary.  On  the 
whole,  this  Court  are  of  opinion  that  the  rule  must 
be  discharged,  and  that  there  must  be  judgment  for 
the  defendants. 

Bliss  J.  made  a  few  observations  expressing  hi« 
concurrence  in  the  judgment  just  delivered,  whick, 
he  said,  embodied  his  views. 

The  Judge  in  Equity  {Johnston  E.  J.)  remarked 
that  he  had  not  prepared  any  written  observations, 
the  elaborate  and  extended  review  of  the  case  and 
the  authorities,  by  Mr.  Justice  WilkinSj  had  made  this 
unnecessary,  and  it  was  the  less  needed  because  his 
opinion  rested  mainly,  perhaps  he  might  say  entirely, 
upon  the  finding  of  the  jury. 

What  his  judgment  might  have  been,  had  he  been 
required  to  exercise  the  functions  of  the  jury,  he  was 
not  prepared  to  say,  for  he  would  not  conceal  that  the 
facts  were  calculated  to  raise  suspicion,  and  that  at 
the  argument  he  had  been  much  impressed  with  the 
considerations  that  had  been  urged  on  the  part  of  the 
plaintiff. 
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Bat  in  examining  the  authorities,  and  he  had  done      1865. 
o  very  carefully,  he  found  himself  met  in  every  aspect      foster 
f  the  case  by  the  verdict.     The  27th  Elizabeth  could      fowLer] 
ot  apply,  if  the  deed  impeached  was  made  in  good 
aith  and  for  valuable   consideration ;    and  as  little 
ould  the  13th  Elizabeth  affect  a  deed  of  that  character 
^hen  the  party  stood  no  otherwise  indebted  than  did 
be  elder  Fowler  at  the  time  of  the  deed,  and  when 
he  jury  had  given  credit  to  his  testimony  that  he 
72LQ  not  influenced  by  any  intention  to  defeat  the 
»Iaintiff'8  claim. 

The  argument  derived  from  the  transfer  of  the 
lersonal  property,  which  the  plaintiff's  counsel  had 
trongly  urged,  seemed  at  the  time  entitled  to,  and 
e  had  given  it,  great  consideration.  But,  as  had 
een  already  observed  by  Mr.  Justice  Blss^  there  was 
Imost  a  necessity  for  the  disposition  of  the  personal 
Toperty  when  Gilbert  Eowler  parted  with  the  real 
state,  and  this  gave  a  reasonableness  to  that  part  of 
he  transaction  which  at  first  sight  might  seem  suspi- 
ious;  and  the  cases  went  to  establish  the  position 
hat  a  valuable  consideration  would  be  extended  to 
bjects  not  immediately  v^ithin  its  scope,  so  as  to  pre- 
ent  the  operation  of  the  statutes. 

In   the  leading  case  of  Doe  d.   Otley  v.  Manning^ 

East,  69,  where  Lord  Ellenborovgh  on  a  review  erf 
be  cases  gave  an  extended  operation  to  the  statutes 
f  Elizabeth^  yet  there  his  Lordship  spoke  of  benefits 
•  that  might  fall  under  the  denomination  of  a  valuable 
ODsideration,  though  perhaps  other  persons  derived  a 
lenefit  from  the  settlement  who  were  not  the  prin- 
lipal  objects  of  it." 

In  Doe  d.  Watson  v.  Routledge^  Cowp.  713,  Aston  J. 
ays,  "  A  great  deal  has  been  said  upon  the  construc- 
ion  of  the  Statute  27  Eliz.^  chap.  4,  whether  there 
hould  be  a  full  as  well  as  a  bona  fide  consideration. 
!t  has  been  said  that  a  bona  fide  consideration  only  is 
lot  sufficient,  but  it  is ;  and  the  consideration  need 
lot  be  full." 
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not  say  that  the  jury  had  not  a  right  to  believe  the      1865. 


defeudant  and  his  witnesses,  and  believing  them,  that  foster 
Ihey  were  not  authorized  to  draw  the  conclusion  that  fowler 
they  have  done. 

It  follows  that  the  rule  for  a  new  trial  must  be  dis- 
charged, and  that  judgment  on  the  hearing  must  be 
for  the  defendants. 

Rule  discharged,  and 
Judgment  for  defendants. 

Attorney  for  plaintiff,  J.  C  Troop. 
Attorney  for  defendants,  S.  L.  Morse, 


CHAMBERS   DECISIONS. 


No  Chambers  Decisions  of  any  permanent  impor- 
tance were  delivered  between  June  and  December^ 
1865. 
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aring  iu  both  causes  which  came  on  together,  and       1861. 
3re  ably  argued  on  the  11th,  12th,  and  14th  of  this  The  Cordelia 
3nth.     Questions  of  great  importance  to  the  owners  TheOsiBsx. 
d  masters  of  vessels  entering  and  departing  from 
B  harbor  of  Halifax^  and,   indeed,   to   the  public 
nerallj,  and  principles,  the  application  of  which  is 
niliar  in  England^  but  infrequent  in  British  North 
nerica,  having  arisen,  I  have  deemed  it  my  duty  to 
more  at  large  into  the  law  which  governs  them, 
in  I  should  have  otherwise  thought  it   necessary 
do. 

[n  collision  cases  the  Judicial  Committee  and  the 
gh  Court  of  Admiralty  in  England^  call  naval  officers 
their  aid,  and  here,  by  the  kindness  of  the  Admiral 
this  station,  this  Court  has  had  the  like  assistance. 
.  this  occasion  I  am  not  so  fortunate,  and  the  ab- 
ice  of  all  Her  Majesty's  ships  prevents  me  from 
ping  for  it  until  their  return  to  this  port  in  June. 
om  the  decrees  of  this  Court,  however,  an  appeal 
3  to  the  Judicial  Committee;  if  they  are  erroneous 
jy  will  be  corrected.  I  refer  to  the  right  of  appeal, 
jause  the  law,  as  I  shall  now  declare  it,  must  govern 
>3e  who  enter  and  leave  the  harbor  by  the  channel 
which  this  collision  occurred,  until  it  is  adjudged 
oneous  by  a  superior  tribunal.  The  collision  oc- 
•red  before  sunrise  (at  about  half-past  five  or  a  little 
3r)  on  the  morning  of  the  16th  November  last,  at  a 
ce  described  in  one  of  the  preliminary  Acts  as 
ose  to  the  west  side  of  McNab's  Island^  not  quite 
•east  of,  and  about  a  quarter  of  a  mile  from  the 
•thern  point  of  McNaVs  Cove  and  about  three- 
irters  of  a  mile  inside  and  northwardly  of  the 
ich  Lights  This  place  is  within  the  main  channel 
ding  into  Halifax  harbor,  and  is  about  a  mile  and 
lalf  from  George's  Island  at  its  entrance.  This 
mnel  is  the  thoroughfare  into  and  out  of  the  har- 
.  It  is  at  all  hours  of  the  day  and  night  traversed! 
vessels,  small  and  large,  decked  and  undecked,  by 
ing  and  other  crafts,  by  pleaaure  and  other  boat&^ 
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the  admissibility  of  the  plcaditige,  and  it  was  not  my       1861. 
duty   to   interfere   in   the   course   which   the  parties  TUocoBDELii 
tliought  it  best  for  their  interests  to  pursue.  Thoou-MT. 

The  regulatioiiB  by  which  vessels  are  bound  to 
exhibit  lights  of  the  description  specified  therein, 
were  made  by  the  Lords  of  the  Admiralty  on  the 
24tb  February,  I808,  under  the  Merchants'  Shipping 
Act,  1854.  And  by  them  it  is  ordered  that  "all  sea- 
going sailing  vessels  when  under  way  shall,  between 
sansct  and  sunrise,  exhibit  a  green  light  on  the  star- 
board side,  and  a  red  light  on  the  port  side  of  the 
vessel."  And  the  298th  section  of  that  statute  enacts, 
"  that  if  in  any  case  of  collision  it  appears  to  the 
Court,  before  which  tlie  case  is  tried,  that  such  colli- 
sion was  occasioned  by  the  non-observance  of  any  rule 
for  the  exhibition  of  such  lights,  the  owner  of  the 
ship,  by  which  such  rnle  has  been  infringed,  shall  not 
be  entitled  to  recover  any  recompense  whatever  for 
any  damage  sustained  by  such  ship  in  such  collision, 
unless  it  be  shown  to  the  satisfaction  of  the  Court 
that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary," 

The  learned  advocate  for  the  Cordelia,  upon  the 
authority  of  a  class  of  vases,  of  which  that  of  Daviea 
v.  Maim,  10  M.  &  W.,  646,  is  a  prominent  one,  sub- 
mitted that  though  this  were  neglect  on  the  part  of 
the  Cordelia,  she  might  stilt  recover  against  the  Osprei/, 
if  the  Court  were  satisfied  on  the  wjaole  case  that  the 
(collision  was  mainly  the  fault  of  tlie  Ospre>/.  And, 
he  further  contended,  that  the  rule  of  the  Admiral^ 
was,  that  where  both  vessels  were  in  fault  the 
damages  are  divided,  and  proceeded  to  show  that  the 
Osprey  was  much  more  to  blame  than  the  Cordelia, 
whose  only  fault  was  the  Master's  misapprehension  of 
the  law.  Igmranda  juris  non  excusat,  but  neither  the 
owners  nor  the  masters  of  vessels  belonging  to  this 
Province  have  any  right  to  urge  that  they  were 
ignorant  of  those  regulations.  So  soon  as  I  received 
them  they  were  at  my  reiuest  published  by  the  Pro- 
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and  that  the  collision  was  in  any  degree  occasioned       1861. 


by  the  lights  not  being  exhibited,  the  Calla  was  to  The  cokdeua 
blame  for  the  collision."  And  afterwards,  in  the  same  TheosPKEv. 
year,  in  the  Livingstone^  Swabey,  619,  Dr.  L.  said, 
"the  Livingstone  was  guilty  prima  facie  of  violating 
the  regulations  in  not  carrying  the  colored  lights 
Jixed.  If  this  has  in  any  degree  contributed  to  the 
collision  she  is  barred  from  recovery."  I  shall  refer 
hereafter  to  the  facts  in  testimony,  which  make  me 
fully  believe,  that  at  the  time  of  the  collision  it  was 
very  dark.  And  in  this  conviction  I  cannot  persuade 
myself  that  if  the  Cordelia  had  on  her  "port  side  a 
red  light  so  constructed  as  to  be  visible  on  a  dark 
night  with  a  clear  atmosphere  at  a  distance  of  at  least 
two  miles,  and  to  shew  an  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  two  points  of  the 
compass,  from  right  a-head  to  ten  points  abaft  the 
beam,"  it  must  have  been  seen  by  the  Osprey  coming 
down  the  channel.  And  the  law  is,  that  however 
light  it  might  have  been  at  the  time,  this  furnishes 
no  excuse  for  the  non-exhibition  of  the  lights.  This 
was  decided  in  the  case  of  the  City  of  London^  Swabey, 
247,  in  which  it  was  proved  that  the  moon  was  ex- 
ceedingly bright,  and  the  night  very  light.  That  a 
light  was  thought  essential  in  this  case  is  evident 
from  the  hurried  exhibition  of  one  on  board  of  the 
Cardeliaj  immediately  before  the  collision.  Moreover 
none  of  the  Cordelia's  witnesses  proved  that  the  col- 
lision must  have  happened  even  if  the  Admiralty 
lights  had  been  exhibited.  Nor  is  there  any  allega- 
tion in  the  libel  setting  forth  that  view  of  the  case. 
To  apply,  then.  Dr.  L'a  observations  to  this  case,  the 
Cordelia  was  bound  to  make  out  a  sufficient  justifica- 
tion for  violating  these  regulations.  She  has  failed 
to  do  so,  and  this  is  so  decisive  against  her  claim  for 
damages  that  I  am  relieved  from  the  necessity  of  con- 
Bidering  what  was  further  urged  in  support  of  it. 

Taming  now  to  the  Osprey's  demand  for  damages, 
the  Oordettaj  in  answer  to  it,  alleges  that  the  Osprey^  in 
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been  pat  to  port  the  Osprey  would  have  probably  sunk      18G1. 
the  Cordelia;  that  to  starboard  the  Ospro/s  hehii  was  The cordkua 
the  right  step  to  take,  and  that  she  did  starboard  her  The  osprey. 
helm. 

The  Cordelia,  alleges,  secondly,  that  the  Osprey 
violated  the  297th  section  of  this  Act,  which  enacts, 
"that  every  steamship,  when  navigating  a  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable, 
keep  to  that  side  of  the  fair-way  or  mid-channel  which 
lies  ou  the  stixrboard  side  of  such  steamship.*'  None 
of  the  Cordelia's  witnesses  establish  this  allegation; 
the  pilot  of  the  Cordf ha  does  not;  while  the  captain 
and  chief  officer  of  the  Osprey  swear  that  she  was 
kept  as  near  the  .starboard  side  of  the  channel,  as  at 
night  was  safe  and  practicable.  Now,  I  do  not  con- 
cur with  the  counsel  for  the  Cordelia^  that  because 
there  was  sufficient  water  near  the  white  buoy,  the 
Osprey  was  bound  to  keep  as  close  to  it  as  possible  at 
night.  The  shoal  against  which  it  warns  mariners 
was  in  dangerous  proximity  to  it,  and  the  morning 
was  so  dark,  that,  to  say  the  least  of  it,  the  white 
buoy  could  not  be  easily  seen.  The  statute  only 
requires  steamers  to  keep  on  the  starboard  side  of 
the  mid-channel  when  it  is  safe  and  practicable,  and 
it  was  lawful  for  the  steamer  to  navigate  this  channel 
at  night  as  well  as  in  the  day.  To  have  done  as  the 
learned  advocate  contends  the  Osprey  should  have 
done,  would  have  been  nnnecessarily  to  imperil  the 
safety  of  the  ship  and  those  on  board  of  her.  By  my 
direction  the  captain  of  the  Osprey  has  marked  on  the 
map,  exhibited  at  the  hearing,  the  course  he  pursued 
from  George's  Island  to  the  point  at  which  he  had 
arrived  when  the  Cordelia  was  first  descried;  the  point 
itself,  and  also  the  place  of  collision.  It  will  be  seen 
that  the  Osprey y  having  just  passed  the  white  buoy 
and  cleared  the  Point  Pleasant  Shoalj  was  turning  her 
course  westward  so  as  to  avoid  the  shoals  off  Meagher's 
Beachy  which  agrees  with  the  proper  course,  as  testi- 
fied to  by  Capt.  Hunter^  who  commands  the  steamer 
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The  Cordelia's  objection  to  the  Osprey  recovering,      1861. 


in  consequence  of  the  rapid  rate  at  which  she  was  The  cordeua 
steaming,  calls  upon  the  Court  to  decide  whether,  ThoosPBET. 
having  reference  to  the  darkness  of  the  morning  and 
the  locality  in  which  she  was  steaming,  that  rate  was 
unlawful,  and  whether  the  Osprey  did  in  fact  use  such 
extra  precautions  to  give  warning  of  her  advent,  as, 
having  due  regard  to  the  safety  of  the  lives  and  pro- 
perty of  others,  she  ought  to  have  given ;  and  if  she 
did  not,  whether  she  must  not  thereby  be  held  to 
have  contributed  to  the  collision.  I  do  not  think 
the  Local  Private  Act  referred  to  by  Mr.  Ritchie  is 
applicable  to  this  inquiry.  It  is  true  the  Osprey  in 
passing  George's  Island  at  the  rate  of  seven  knots  an 
hour  committed  a  breach  of  that  Act.  But  it  is  con- 
fined to  the  harbor,  it  does  not  apply  outside,  and  it 
has  provided  specific  penalties  for  any  breach  of  it. 
Its  origin  was  in  the  circumstance  that  some  of  the 
members  of  the  Legislature,  observing  the  injurious 
eflfect  of  the  swell  produced  by  the  rapid  course  of 
the  steamers  upon  the  small  vessels  lying  at  the 
wharves,  caused  it  to  be  passed. 

As  I  have  intimated  at  the  commencement  of  my 
observations,  I  shall  go  more  at  large  into  the  law 
applicable  to  this  branch  of  the  case  than  an  English 
Judge  would  probably  do,  and  I  will  commence  with 
some  extracts  from  the  remarks  of  Dr.  Lushingtmj 
on  that  most  unfortunate  case,  the  Europa,  2  Eng. 
Law  &  Eq.  Rep.,  559.  "Every  man,"  says  that  able, 
experienced,  and  most  learned  jurist,  "has  a  right 
to  pursue  his  lawful  avocation  in  a  lawful  manner. 
The  test,  whether  the  manner  of  pursuing  a  lawful 
avocation  is  lawful  or  not,  is  this,  the  probability  of 
injury  to  others;  and  that,  of  course,  depends  on  circum- 
stances. It  is  quite  manifest  that  injury  or  mischief 
to  others,  whether  it  be  to  life,  limb,  or  property 
would  be  probable  or  not,  not  simply  according  to 
the  act  done,  for  instance,  the  sailing  at  the  rate  of 
twelve  and  a  half  knots  an  hour,  but  according  to  (he 
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would  have  been  of  meeting  people  in  a  crowded      1861. 


street;  then  it  is  an  illegal  act."  Then  as  to  the  pro-  ThecoBDBUA 
per  look  out,  he  says,  "I  have  no  hesitation  in  saying  TheOsPBBr. 
that,  under  the  circumstances,  the  reasonable  look 
out  must  be  the  most  ample  that  could  be  adopted.''  And 
the  result  of  this  case  was,  that  "  although  no  rate  of 
sailing  by  steamers  or  other  vessels  can  be  said  abso- 
lutely to  be  dangerous,  but  whether  any  given  rate  is 
dangerous  or  not,  must  depend  on  the  circumstances  of 
each  individual  case,  as  the  state  of  the  weather,  locali- 
ty, and  other  similar  facts ;  yet  that  the  rate  of  twelve 
and  a  half  knots  an  hour,  the  full  speed  of  the  Europa^ 
in  a  dense  fog,  in  the  locality  where  the  occurrence 
took  place,  though  seven  hundred  miles  from  land, 
must  be  attended  with  more  risk  than  a  slower  pace; 
but  that  assuming  it  might  be  accomplished  with 
reasonable  security,  and  without  probable  risk  to 
other  vessels,  such  a  rate  of  going  could  not  be  main- 
tained with  such  security,  except  by  taking  every  possible 
precaution  against  collision.*'  It  was  held  that  the  ordi- 
nary look  out  which  she  had  was  not  sufficient,  and 
she  was  condemned  in  all  damages  and  costs.  From 
this  judgment  the  JEuropa  did  not  appeal. 

Then,  again,  is  the  case  of  the  Iron  Duke^  2  W. 
Rob.,  377,  which  was  this,  "  a  steam  vessel,  proceed- 
ing at  the  rate  of  between  eleven  and  twelve  knots 
an  hour,  in  a  track  where  many  vessels  were  passing 
up  and  down,  condemned  in  the  damage."  This  is 
the  marginal  note.  In  the  course  of  his  judgment, 
(p.  384,)  Dr.  L.  says,  "  the  steamer  admits  she-  was 
going  at  full  speed,  and  that  the  night  was  so  dark 
that  she  never  saw  the  Parama  until  that  vessel  was 
actually  upon  her.  Can  it  be  said  that  in  going  at 
such  speed,  upon  such  a  night,  the  steamer  was 
justified  —  I  apprehend  not,"  and  he  condemned  the 
steamer  in  damages.  From  the  judgment  an  appeal 
was  preferred,  and  the  judgment  was  confirmed. 

Then  in  the  case  of  the  JRosCj  2  W.  Rob.  1,  Dr. 
iMshingtm  said,  ^^It  is  not  denied  that- the  vessel 
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1861.  proceeded  against  was  coming  down  the  Bmtol 
The  CORDELIA  Channely  at  the  time  of  the  collision,  at  the  rate  of 
TheospKBT.  between  ten  and  eleven  knots  an  hour,  that  there  wts 
a  considerable  haze  on  the  water,  and  that  no  vessel 
could  be  discerned  at  a  greater  distance  than  a  quarter 
of  a  mile.  Now  if  the  steamer,  coming  down  the 
channel  at  this  rate,  had  run  down  the  ReginUj  with- 
out either  of  the  parties  seeing  each  other,  I  should 
have  taken  upon  myself  the  responsibility  of  saying 
that  the  Hose  would  have  been  responsible  for  the 
damage,  and  I  will  state  the  reason.  It  may  be  a 
matter  of  convenience  that  steam  vessels  should  pro- 
ceed with  great  rapidity,  but  the  law  will  not  justify 
them  in  proceeding  with  such  rapidity  if  the  property 
and  lives  of  other  persons  are  thereby  endangered. 
I  well  remember  a  case  which  occurred  before  Lord 
JEllenboroitghj  in  which  this  principle  was  applied, 
though  not  in  a  collision  at  sea.  The  driver  of  one 
of  the  mail  coaches  was  indicted  at  the  Old  BaUei/  for 
manslaughter,  he  having  run  over  and  killed  a  man. 
It  was  urged  in  his  defence  that,  by  contract  iviXh  the 
Post  Office,  he  was  compelled  to  go  at  the  rate  of 
nine  miles  an  hour.  Lord  Ellenboroughy  adverting  to 
that  defence  in  his  summing  up,  observed  that  no  con- 
tract with  any  public  office,  and  no  consideration  of 
public  convenience,  could  justify  the  endangeriDgof 
the  lives  of  His  Majesty's  subjects.  The  man  was 
convicted  of  manslaughter  and  punished.*' 

In  the  case  of  the  Vivid^  Swabey,  88,  it  is  ruled  that 
"  it  is  no  excuse  for  a  vessel  steaming  at  the  rate  of 
twelve  knots,  on  a  dark  night,  through  a  fairway 
where  vessels  are  accustomed  to  anchor,  that  she  was 
under  contract  to  carry  Government  mails  at  the  rate 
of  thirteen  knots." 

The  case  of  the  Despatch^  Swabey,  138,  was  one 
where  the  steamer  proceeded  against  was  294  tons 
burthen,  had  engines  of  120  horse-power,  and  the 
collision  had  occurred  at  the  entrance  of  the  Mersey. 
She  was  proceeding  at  the  rate  of  nine  knots  an  hour, 
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and  approached  the  schooner  with  which  she  collided  1861. 
without  any  alteration  in  her  course,  until  within  the  ThecoBDEUA 
distance  of  about  three  times  her  own  length,  &c.  TheospREY. 
The  marginal  note  of  the  case  is  this :  "  A  steamer 
going  ten  knots  an  hour,  on  a  dark  night,  in  a  narrow 
channel,  held  liable  for  collision  thereby  occasioned." 
Dr.  Lushingioriy  in  addressing  the  Trinity  Masters,  said, 
"The  schooner  had  no  lights  exhibited.  The  question 
is,  whether  the  Despatch^  being  a  steamer,  on  a  night 
admitted  to  be  dark,  was  justified  in  coming  up  the 
Horse  Channel  at  the  rate  of  ten  knots  an  hour." 
Quoting  from  one  of  the  witnesses,  he  says,  "The 
way  of  the  Despatch^  when  going  at  full  speed,  could 
not  be  stopped  entirely  before  she  had  run  two  miles, 
without  reversing,  or  one  mile,  the  engines  being 
reversed." 

And  in  the  case  of  the  Perih^  3  Hagg.,  414,  an  action 
promoted  on  behalf  of  the  Ariel^  which  had  been  run 
into  at  seven  o'clock  at  night,  the  night  dark  and  the 
weather  hazy,  the  steamer  pleaded  that  "she  took 
every  'precaution^  had  two  strong  lights  and  thirty-two 
men,  thai  the  large  bell  was  rung  about  half-past  six,  and 
thence  every  half  minute,  that  a  good  look  out  was  order-  * 
ed,  and  the  helmsman  to  be  careful."  Yet  Sir  John 
NichoU  says:  "Respecting  steamers  generally,  they 
are  a  species  of  vessel  of  vast  power,  liable  to  inflict 
great  injury,  and  particularly  dangerous  to  coasters." 
And,  again,  "This  steamer  was  going  through  the 
fog  at  the  rate  of  twelve  miles  an  hour,  in  a  course 
where  coasters  are  numerous,  and  yet  she  did  not 
abate  her  speed."  The  Trinity  Masters  replied,  "  We 
are  of  opinion  that,  considering  the  fog  and  other 
circumstances,  the  steamer  ought  to  have  reduced 
her  speed  one  half,  such  a  precaution  was  due  to  the 
safety  of  the  upward  bound  vessels." 

The  Osprey  alleges  that  the  Cordelia  did  not  keep  a 
good  look  out.  I  do  not  find  in  the  testimony  any 
sufficient  proof  of  this.  (The  learned  Judge  here 
stated  the  circumstances  in  proof  from  which  he  drew 
this  conclusion.) 
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1861.  The  sudden  appearance  of  the  Osprei/y  and  the  all 


The  Cordelia  but  instantaneous  collision  which  followed,  lead  me 
TheospRET.  to  think  that  when  they  first  descried  each  other, 
these  vessels  were  nearer  together  than  a  quarter  of  a 
mile,  (and,  as  is  said  in  many  cases,  nothing  is  more 
difficult  than  to  judge  of  distances  when  such  emer- 
gencies occur,)  and  if,  as  has  been  suggested,  the 
master  of  the  Cordelia,  appalled  at  the  imminent  peril 
impending,  and  agitated  and  alarmed,   had  for  the ' 
moment  lost  his  presence  of  mind,  and  so  ported  the 
Cordelia's  helm,  and  then,  when  his  presence  of  mind 
returned,  sought  by  starboarding  to  correct  his  error, 
had  the  rapid  speed  of  the  Osprty  no  part  in  pro- 
ducing that  agitation  and  alarm  ?    She  was  proceed- 
ing at  her  then  utmost  speed ;  true  that  at  that  rate 
she  answered  her  helm  more  quickly  than  if  she  had 
been  going  at  half  speed,  but  she  could  at  the  latter 
rate  have  been  stopped  in  less  time  than  she  could  at 
the  former  rate.   When  a  steamer  is  entering  a  harbor 
(in  a  fog,  or  in  a  very  dark  night,)  for  her  own  safety, 
as  well  as  that  of  other  vessels,  she  slows  her  engines, 
her  progress  is  just  perceptible,  and  it  can  be  arrested 
in  an  instant.    Her  bell  is  rung,  her  whistle  sounded, 
and  more  than  ordinary  vigilance  is  observed.    And 
her  precaution  would  be  the  like  if  she  were  among 
ice,  having  regard  only  to  her  own  protection.    Have 
not  others  a  right  to  have  the  same  protection  extended 
to  them  which  steamers  deem  indispensable  for  their 
own  safety?     If  such,  or  the  like  precautions,  had 
been  adopted  by  the  Osfprey,  I  cannot  but  think  this  col- 
lision had  been  avoided,  just  as  I  think  that  it  woold 
not  have  happened  if  the  Cordelia  had   carried  the 
lights  prescribed  by  the  Admiralty  Regulations.    Nor 
do  I  regard  it  as  an  unreasonable  restriction  upon 
steamers,  that  if  they  will  traverse  that  short  narrow 
channel  in  a  morning  so  dark,  as  that  one  man  could 
not  discern  the  features  of  another,  at  their  highest 
rate  of  propulsion,  they  should  at  least  ring  their  bell, 
sound  their  whistle,  and  give  every  other  signal  of 
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heir  approach  possible,  in  order    that  others  may      1861. 
raverse  it  with  safety  and  security  for  their  lives  and  The  cordeua 
property,  as  well  as  themselves.     But  even  with  all  The  ospret. 
hese  precautions,  I  cannot  regard  steamers  steaming 
m  80  dark  a  morning  in  this  channel  at  full  speed  as 
awful.     If  life  should  ever  be  lost  in  consequence,  it 
vill  not  be  my  province  to  determine  the  character  of 
he  homicide,  but  what  a  judge  and  jury  might  deem 
t  to  be,  is  well  worth  the  consideration  of  Captain 
xuUiford  and  Captain  Hunter,  both  of  whom  have 
old  us  that  they  habitually  proceed  at  night  down 
his  channel  at  full  speed. 

Let  us  recur  to  what  English  Judges  have  held  to 
)e  an  unlawful  rate  of  steaming,  in  the  cases  from 
vhich  I  have  so  largely  cited.  The  PeppereU  was  only 
proceeding  at  six  and  a  half  knots  an  hour;  from  that 
ircumstance  alone,  Dr.  L.  condemned  that  vessel  in 
lamages.  It  was  such  a  rate  of  speed,  in  such  a 
ocality,  as  the  law  would  not  tolerate. 

The  Despatch  ran  into  a  schooner  shewing  no  lights. 
t  is  to  be  observed  that  it  was  not  the  steamer  seek- 
ng  for  damages  from  the  schooner,  as  the  Osprey  here 
3  from  the  Cordelia,  The  steamer  was  endeavoring 
o  escape  the  payment  of  damages.  Indeed  all  the 
jases  I  have  cited,  (and  there  are  many  more  in  the 
)Ooks,)  are  those  of  steamers  defending  themselves. 
Jut  the  Despatch  was  condemned  to  recompense  the 
ichooner  in  damages,  because  she  was  not  justified  in 
foing  ten  knots  an  hour  in  a  narrow  channel.  Then 
ook  again  at  the  case  of  the  Perth.  This  vessel 
beaded  that  she  had  kept  her  bell  ringing  every  half  minute, 
mt  the  Judge  said  the  night  was  dark,  the  steamer 
ras  going  in  a  place  where  coasters  are  numerous, 
tnd  that  she  ought  to  have  abated  her  speed.  That 
eminent  Judge  was  thus  carrying  out  the  principle  he 
lad  announced  in  the  Europa,  viz.,  that  no  man  shall 
lavigate  a  vessel  with  probable  risk  to  others.  A 
teamer  cannot  lawfully  go  at  full  speed  in  a  channel 
Therein  there  is  a  likelihood  of  meeting  vessels.     If 


788  VICE  ADMIRALTY  COURT, 

1861.  a  steamer  do  go  at  full  speed,  even  ringing  the  bell 
The  Cordelia  every  half  minute  as  the  Perth  did,  will  not  protect 
TheospRET.  that  steamer.  But  the  Osprey^  as  I  have  intimated, 
did  nothing  extraordinary.  She  did  not  ring  her  bell, 
nor  slow  her  engine,  and  she  vrent  at  full  speed. 
And  was  there  no  likelihood  of  meeting  vessels? 
Every  one  knows  that  this  channel  is  being  con- 
stantly traversed,  (probably  in  no  period  of  the  year 
more  so  than  in  the  month  of  November,)  when  ves- 
sels, boats,  &c.,  are  bringing  their  produce  to  market, 
and  taking  hence  their  supplies  for  the  winter. 
There  was  then,  at  the  rate  and  in  the  place  where 
the  Osprey  was  steaming,  probable  danger  to  life  and 
property. 

I  was  much  displeased  with  the  captain  of  the 
Osprey' s  manner  of  answering  me  on  this  point 
I  transcribe  from  the  Registry  minutes  my  questions 
and  his  replies.  I  asked  him,  "  Do  you  consider  it 
safe  to  go  at  seven  miles  an  hour  in  a  narrow  channel 
like  this,  having  reference  to  life  and  property?"  To 
which  he  replied,  "  Provided  the  vessels  show  lights, 
I  do  !*'  "  Might  you  not  (again  I  asked  him)  run 
down  boats,  'yvhich  are  not  bound  to  carry  lights?" 
and  his  answer  was,  *' I  would  not,  either  at  seven 
knots  or  at  half-speed."  Is  this  credible?  It  is  not 
one  whit  more  credible  than  his  first  hesitating  asser- 
tion, that  at  full  speed  the  Osprey  could  be  stopped  in 
three  minutes,  which  he  declined  to  affirm  by  his 
signature,  and  then  extended  the  time  to  five  minutes. 
This  was  the  time  stated  by  Captain  Hunter,  and  no 
doubt  the  proper  time,  as  he  gave  his  testimony  pro- 
perly and  frankly. 

For  all  these  reasons  I  can  give  damages  neither  to 
the  Cordelia  nor  to  the  Osprey,  and  must  leave  them  to 
pay  their  own  costs. 

Judgment  accordingly. 

Proctor  for  the  Cordelia,  W.  Twining. 
Proctor  for  the  Osprey,  J.  W.  Johnstoriy  Jr. 
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1862. 


The    "ALMA.'*  oct.ti. 

This  was  a  claim  for  salvage  promoted  by  the  in  awarding 
owner  of  a  fishing  boat,  the  alleged  salvage  service  J^tuaTsi^rs, 
having  been  performed  by  two  of  his  servants,  while  ^^  ^o*  ^^ 
on  a  fishing  expedition  for  him  in  the  boat.  salving  vessel, 

The  cause  was  argued,  on  the  10th  and  11th  inst.,  J^^^®  **** 
by  Bitchie  Q.  C.   and    Sawers   for   the    promovent,  amount.* 
and  Johnston  Q.  C.   and  J.  W.  K.  Johnston  for  the  of"  eA^ilS 
impugnants.  ty,  asitisofaii 

The  pleadings  and  the  facts  are  sufficiently  set  out  thatapSycan 

in  the  judgment.  only  recover 

gaia  €i  prcbmta, 

Stewart  J.  now  delivered  ludffment  as  follows.  Givingadvice 

*'      ^  to  a  master  as 

The  barque  Alma^  bound  for  this  port,  struck  on  to  locality, 
the  Sisters  BockSy  near  Sarnbro  lighthouse,  on  the  west  e^^^^'is 
side  of  the  entrance,  about  three  o'clock  on  the  morn-  not  a  salvage 
ing  of  the  5th  Jul}/  last,  from  which  she  was  by  the  "*^^^  ^^t 
swell  of  the  sea  thrown  into  deep  water  shortly  after-  ^<>*  "^^^p  o^ 
wards.    Sail  was  immediately  made  on  her,  and  she  the  property 
was  grounded  on  Ketch  Harbor  Bar^  about  one  and  a  •*^- 
half  mile  distant  from  where  she  struck  the  rocks,  ors,  who  have 
By  the  time  she  reached  the  bar  she  had  taken  in  *  *^1**™  ^^^  * 

J  moderate  re- 

much  water.      After  some  ineffectual    attempts  to  ward,  set  up  an 
repair  her,  she  was  sold  for  the  benefit  of  all  con-  ^^[^^^^ 
cemed,  in  Halifax,  on  the  22Dd  of  the  same  month,  statement  of 
On  the  5th  August  she  was  arrested  at  the  suit  oi  ^^^^^^' 
Peter  Fleming y  in  an  action  of  salvage,  in  which  he^'^^^J^oUy 
claims  X75  sterling,  and  Messrs.  Young  and  Hart  have  themselves" 
intervened  for  the  owners,  who  are  British  merchants,  condemned  in 

.  costs. 

carrying  on  business  in  Liverpool^  in  England. 

The  promovent's  act  on  petition  is  apparently 
framed  on  the  principle  that  because  he  was  the 
owner  of  the  boat,  in  which  his  men  (the  persons  who 
performed  the  alleged  salvage)  were,  he  became,  ipso 

•  This  role  is  now  largely  modified.   See  pott^  i>age  790  n.  —  Rbp. 
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are  in  strict  language  to  be  considered  as  the  only      1862. 
salvors."    {3td.  243.)  TheAuiA. 

In  this  cause  the  promovent  has  not  conjoined  his 
servants.  He  has  extracted  the  warrant,  prepared 
his  act  in  his  own  name,  and  prayed  damages  for 
himself  only.  I  have  thought  it  well  to  state  the  law 
is  this  respect  in  limbie^  inasmuch  as  it  has  an  impor- 
tant bearing  on  the  testimony  in  this  cause. 

Mr.  Johnston  urged  that  however  meritorious  the 
promovent's  claim  may  be,  (and  even  though  it  be 
proved  satisfactorily,)  he  cannot  recover  if  it  be  not 
accurately  set  forth  in  his  pleadiugs.  I  accede  to  this 
proposition.  In  the  case  of  the  Ann^  1  Vern.  Lush- 
ington,  56,  (I860,)  before  the  Judicial  Committee  on 
appeal  from  Dr.  Lushingtan's  judgment,  Lord  Chelms- 
ford says :  "  It  is  a  rule,  and  a  most  important  rule  to 
be  observed  in  all  Courts,  that  a  party  complaining 
of  an  injury  and  suing  for  redress  must  recover  only 
secundum  allegata  et  probata.  There  is  no  hardship  or 
injustice  in  adhering  strictly  to  this  rule  against  the 
complainant,  for  he  knows  the  nature  of  the  wrong 
for  which  ho  seeks  a  remedy,  and  can  easily  state  it 
with  precision  and  accuracy.  But  great  incon- 
venience would  follow  to  the  opposite  party  unless 
this  strictness  was  required,  because  he  might  be 
constantly  exposed  to  the  disadvantage  of  having 
prepared  himself  to  meet  one  state  of  facts,  and  of 
finding  himself  suddenly  and  unexpectedly  con- 
fronted by  another  totally  different.  The  great  object 
of  all  Courts,  where  trials  of  facts  take  place,  ought 
to  be  to  bring  the  parties  to  a  distinct  agreement  as 
to  what  is  in  contest  between  them,  and  this  object 
would  be  entirely  frustrated  if  it  were  competent  to  a 
party  to  place  his  right  to  redress  on  one  ground,  and 
then  to  abandon  it  at  the  trial  for  another,  although 
the  latter  ground  would  originally  have  given  him  a 
right  to  recover  against  the  other  party.  Their  Lord- 
ships have,  in  a  recent  case  before  them,  held  that 
parties  are    bound  by  the  statements  which    they 
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to,  I  upheld  the  principle  that  a  party  can  only  1862. 
recover  here  secundum  allegata.  The  promovent,  in  Tbe  alma. 
his  act  on  petition,  sets  forth,  "  that  about  midnight, 
between  the  fourth  and  fifth  days  of  July  last,  Henry 
Bayers  and  Alex.  McNeil^  two  of  his  servants,  pro- 
ceeded in  his  boat  from  Ketch  Harbor  to  fish  for  him, 
that  as  they  approached  the  Sistei^s  Socks,  between 
two  and  three  o'clock,  a.  m.,  they  saw  a  large  barque 
thereon,  and,  as  they  approached,  the  master  hailed 
them  to  come  on  board;  that  just  as  they  went  on 
board  she  was  carried  by  the  sea  over  the  rocks  into 
deep  water ;  that  the  said  Henry  Bayers  then  sounded 
the  pumps,  and  found  that  there  was  fifteen  feet  of 
water  in  the  hold,  and  that  she  was  settling  fast ;  that 
at  this  time  William  Graham,  a  pilot  from  the  eastward 
of  Halifax  harbor,  was  on  deck,  very  much  excited,  and 
professing  to  be  unacquainted  with  that  part  of  the 
shore;  that  he  and  the  master  requested  him  to  take 
charge  of  her ;  that  after  she  was  driven  on  the  rocks, 
she  lay  head  to  wind,  with  the  sails  down  and  flapping 
about,  and  that  the  pilot  proposed  to  anchor  her,  but 
that  he  protested  against  this  and  told  him  it  would 
sink  her  in  a  few  minutes,  but  that  he  thought  he 
could  run  her  into  Ketch  Harbor,  where  the  vessel  and 
rigging  would  be  saved;  that  the  master  and  pilot 
acquiesced  in  this,  and  requested  him  to  do  what  he 
thought  best,  and  he  accordingly  directed  her  course 
to  Ketch  Harbor  bar,  which  he  knew  was  the  only  safe 
place  where  she  could  reach ;  that  when  she  reached 
the  bar  she  was  in  a  sinking  state,  and  just  before  she 
struck  she  seemed  to  be  going  down  forward;  and 
that  he  remained  in  charge  of  her  until  the  next  day, 
when  the  master  returned  from  Halifax;  and  th^t  had 
it  not  been  for  the  timely  assistance  and  exertions  of 
tbe  said  servants  she  would  have  gone  down  in  deep 
water,  and  the  vessel  and  cargo  have  been  lost,  and 
in  all  probability  some  if  not  all  of  the  crew  and  pas- 
sengers would  have  perished." 
Now,  as  here  set  forth,  this  is  a  case  of  great  merit, 
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1862.  for  although,  as  intimated  by  Dr.  LushingUm,  in  the 
'  The  ALMA,  case  of  the  Little  JoCy  1  Vera.  Lush.,  89,  (I860,)  "giving 
advice  to  a  master  as  to  a  locality,  even  to  a  foreign 
vessel,  is  not  a  salvage  service,"  yet  in  this  case 
the  master  and  pilot  placed  the  vessel  in  charge  of 
BayerSj  and  by  his  skill  and  knowledge  alone  she 
was  saved,  as  well  as  the  lives  of  some  if  not  all  on 
board  of  her. 

The  impugnants,  Young  and  Hart^  (who  have  inter- 
vened for  the  owners,)  deny  generally  the  case  thus 
set  up,  and  by  the  twentieth  article  of  their  respon- 
sive plea  they  specially   deny  all  the  promovent's 
allegations.    To  prove  his  case,  the  promovent  has 
produced  nine  witnesses,  whose   testimony  I  shall 
examine  and    compare  with  that  adduced  by  the 
impugnant's  witnesses,  (eight  in  number,)  commea- 
cing  with  the  affidavits  of  Henry  Bayers  and  Akxanier 
McNeil.    In  the  case  of  the  Martfuiy  Swabey'a  Rep., 
490,  Dr.  Lushingion  says:   "In  causes  of  salvage  the 
Court  is  well  accustomed  to  meet  with  statements 
and  evidence  which  cannot  be  reconciled.     Such  con- 
tradictions arise  sometimes  on  matters  of  fact,  bnt 
more  generally  on  matters  which,  to  a  great  degree, 
may  be  questions  of  opinion,  as  the  dep^ee  of  danger, 
or  probability  of  total  loss.    In  such  eases  the  Court 
arrives  at  the  best  conclusion  it  can.    Without  abso- 
lutely discrediting  the  evidence  on  either  side,  it 
makes  deductions,  remembering  that  interest,  parti- 
zanship,   and   similar  considerations,   often  lead  to 
exaggerations ;  yet  it  may  be  not  to  wilful  falsehood 
and  perjury.    But  on  the  present  occasion  all  attempts 
to  reconcile  the  evidence  are  obviously  vain ;  tacts  of 
a  most  striking  description  are  unequivocally  alleged, 
and  as  distinctly  denied.    Either  the  statements  mnst 
be  wilfully  false,  or  the  denial." 

These  remarks  are,  I  am  sorry  to  say,  entirely 
applicable  to  this  cause  also,  and  I  have  in  conse- 
quence found  the  investigation  of  it  not  only  a  diffi- 
cult, but  a  disagreeable  duty.     For  I  must  say,  as 
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regard  Bayers  and  McNeil   on    the  one   part,  and      1862. 
Brodie  (the  master),  Graham  (the  pilot),  and  Keefe  on    The  alma. 
th^  other,  that  it  is  impossible  they  can  all  be  labor- 
ing under  misapprehension  or  mistake. 

(His  Lordship  then  read  and  commented  at  great 
length  on  the  evidence,  making  a  careful  and  elabo- 
rate analysis  thereof,  after  which  he  stated  his  deduc- 
tions therefrom,  as  follows.) 

The  conclusion  at  which  I  have  arrived,  (and  I 
have  not  reached  it  without  great  reluctance,)  is, 
that  Bayers  and  McNeil^  instead  of  doing  what  they 
had  promised  the  captain  to  do,  and  what,  when  he 
delivered  the  women  and  children  into  their  care,  he 
had  a  right  to  expect  they  would  do,  by  keeping  their 
boat  alongside,  exposed  them  to  the  very  peril  from 
which  he  had  endeavored  to  preserve  them;  that, 
availing  himself  of  the  darkness,  Bayers  sought  to  set 
up  a  claim  as  a  salvor  of  the  vessel  by  assuming  to 
act  as  having  charge  of  her,  giving  orders  and  doing 
other  things  which  tended  to  show  to  bystanders  he 
was  what  he  affected  to  be ;  and  that  he  left  her  when 
he  saw  that  to  remain  longer  would  not  advance  his 
object,  an  object  which  would  have  been  in  all  pro- 
bability effected  but  for  the  unadvised  act  of  the 
Marshal  in  personally  serving  the  warrant  of  arrest 
on  the  captain,  which  compelled  him,  as  he  thought, 
to  remain  here  and  defend  this  suit. 

It  is  the  duty  of  Courts  of  Admiralty  (it  has  always 
during  the  seventeen  years  that  I  have  sat  here  been 
to  me  a  pleasing  duty)  to  decree  a  liberal  reward  to 
meritorious  salvors.  But  it  is  still  more  emphatically 
their  duty  to  lay  a  heavy  hand  on  such  as  seek  to 
turn  the  misfortunes  of  those,  whose  lives  and  pro- 
perty are  imperilled  by  the  manifold  dangers  of  the 
sea,  to  a  dishonest  purpose.  This  Court  requires  good 
faith  and  a  considerate  regard  for  the  rights  and 
interests  of  others  in  those  who  invoke  its  aid.  A 
salvor  obtains  by  salvage  service  a  lien  upon  the  pro- 
perty saved.    He  must  not  sleep  upon  that  lien.    He 


96  VICE  ADMIRALTY  COUET, 

1862.  must  not  allow  others  to  be  misled  by  his  conduct,  and, 
The  ALMA,  thereby,  their  fair  endeavors  to  deal  with  that  property 
frustrated,  or  controversies  caused  by  it.  Has  PeUr 
Fleming  pursued  such  a  course  ?  Not  at  all.  He  says 
he  sent  Bayers  to  the  captain,  who  treated  him  with 
insult.  Why  did  he  not  instantly  go  to  him  and 
openly  assert  his  right  ?  The  captain  was  an  un- 
friended stranger  then,  but  Fleming  was  at  home. 
When,  again,  (as  he  tells  uq,)  Young  and  Sari  abused 
him,  why  did  he  not  instantly  employ  an  attorney 
and  enforce  his  right,  or,  at  the  least,  follow  up  his 
demand  on  them  by  a  more  formal  one,  accompanied 
by  a  witness.  He,  by  his  servants,  had,  as  he  thought, 
saved  property  worth  many  hundred  pounds,  and  had 
probably  saved  life  also.  In  a  case  to  which  I  have 
heretofore  referred,  {The  ToioaUy  2  W.  Rob.,  259,)  Dr. 
Lushington  says,  (p.  270.)  "  I  pronounce  judgment 
against  the  salvors,  with  costs,  in  the  hope  that  the 
example  will  prevent  the  reiteration  of  similar  expe- 
riments in  future.  It  is  necessary,"  that  very  eminent 
nent  jurist  continues,  "to  watch  with  suspicion  trans- 
actions of  this  description,  and  to  protect  owners  and 
underwriters  from  an  attempt  at  extortion ;"  adding 
that  "  where  salvors  who  have  a  claim  for  a  moderate 
reward,  set  up  an  inflamed  and  exaggerated  statement 
of  their  services,  he  would  dismiss  it,  and  condemn 
them  in  the  costs."  That  is  what  has  been  done  in 
this  case,  and  would,  were  the  pleadings  in  a  condi- 
tion to  enable  me  so  to  do,  indispose  me  to  give  the 
promovent  anything.  But  it  is  not  in  my  power, 
under  his  act  on  petition,  to  do  otherwise  than  to 
pronounce  against  him  and  condemn  him  in  costs. 

Judgment  accordingly. 

Proctor  for  Promovent,  Sawers. 

Proctor  for  Impugnants,  J.  W.  Johnston^  Jr. 
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1864. 


The  queen  vs.  The  CHESAPEAKE  and  CARGO.  ^^~j5„. 

This  cause  came  before  the  Court  under  rather  kib  competent 
peculiar  circumstances.  It  appeared  that  the  Chesa-  rcmat^jX 
peake  was  a  steamer  plying  between  New  York  and  ■^■'•"y  *" '"^- 
Portland  in  the  United  Slates  of  America;  that  shortly  the parue8,aiiy 
before  her  leaving  Ikew  York  for  Portland  on  the  6th  ▼^e^^wchnuj 

^  seem  to  haye 

December^  1863,  several  persons  had  taken  passage  in  an  important 
her  as  passengers,  who  afterwards  had,  on  the  high  ^^^^J^ 
seas,  taken  forcible  possession  of  her,  brought  her  to    The  right  of 
the  Province  of  Notn  Scotia^  and  landed  portions  of  her  pri^e^ay,*by 
cargo,  and  sold  the  same,  in  several  ports  of  the  Pro-  *^»  subsequent 

mi  1    •         1  X     "L        .05  J  misconduct  in 

vince.     These  persons  claimed  to  be  officers  and  men  regard  to  the 
in  the  employment  of  the  so-called  Confederate  States  <»ptured  ves- 
of  America^  and  to  be  duly  authorized  by  the  Govern  lost,  and  the 
ment  of  these  States  to  capture  the  Chesapeake.     The  forf^ieduTie 
vessel  was  afterwards  taken  possession  of  in  British  crown  jurt 
waters  by  the  United  States  gunboat  Ella  and  Annie^  **Aiuged  bei- 
(the  original  captors  having  left  her  and  fled  to  the  Hgerents  who 
shore  on  the  approach  of  the  Ella  and  Annie),  and  HeViJiOesty** 
brought  into  the  port  of  Halifax,  where  the   com-  p«>ci«niation 

T  /.     .1         XT-  .     J     r».    .  -F^  *  o'  neutrality^ 

mander   of   the    United  States  war  steamer  Dacotah  grossly,  wiifw- 
delivered  her  up  to    the   British   authorities.      The  l^'^^V^i***" 

^  ly  Tiolated  her 

Administrator  of  the  Provincial  Government  directed  territory,  re- 
the  vessel  and  cargo  to  be  brought  into  the  Cburt  Jj^^^^. 
of  Admiralty  for  adjudication.  cers  seeking  to 

The  following  Counsel  appeared  on  behalf  ef  the  process  oAer 
various    parties  interested : — the  Advocate  General  ™*«*»^»toe, 

*  are  guilty  of 

such  miaoon- . 
duct  as  renders  any  prize  taken  by  them,  eren  if  it  were  lawfully  taken,.BiibJect  to  forfeiture  to 
th6  Crown. 
Tbe  Court  wiU  entertain  no  plea  on  behalf  of  persons  so  acting.. 

It  is  the  ordinary  practice  of  the  Court  of  Admiralty  to  direct  property-taken  by  .pintes  to  b* 
returned  to  the  owners  without  delay,  and,  except  where  there  is  a  strong  necessity  requiriag 
it,  without  requtring  bail  for  latent  claims,  taking  care  to  protect  the  rights  of  tbe  salvors,  and 
th«  droits  of  Admiralty. 

The  act  of  a  belligerent  in  bringing  an  uncandemned  prize  into  a  neutral  port,  to  aroid  reoap- 
tore,  is  an  olienoe  so  grave  against  the  neutral  state,  that  it  ^|Mo  /bcto  inbjeets  the  priie  to 
Itorftiture* 

102 
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1864.      {Johnston  Q.  C.)  for  the   Crown ;  J.  TT.  Johnston,  Jr.j 

THEQuraaT  /.  TT.  K.  Johnston  and  Wyldey  Advocates  and  ProctorSy 

TiTE        for  owners  of  portions  of  the  cargro ;  Shannon  Q.  C. 

Chesapeake  •>     -^wy      a       -r^      -mm  ^  /.        i 

akdCabgo.  Advocate,  and  W.  A.  Jj.  Morse,  Proctor,  for  the 
owners  of  the  vessel  and  of  the  remainder  of  the 
cargo. 

All  the  material  facts  of  the  case  sufEcieptly  appear 
in  the  decisions  given,  as  stated  below,  in  its  various 
stages. 

Stewart  J.  now  (Jan.  13)  after  stating  that  hi* 
observations  on  a  former  day  had  been  misappre- 
hended, and  that  he  had,  therefore,  reduced  those 
observations  to  writing,  said : 

Now,  in  the  first  place,  I  have  to  remark,  that  it  i& 
in  this  Court  open  to  the  Judge  in  any  stage  of  the 
proceedings,  especially  where  the-  rights  of  the  CrowD 
are  or  may  be  involved  in  it,  to  indicate  to  the  partiea 
the  proper  course  to  be  pursued,  and,  upon  the  facts 
before  him,  if  they  cannot  be  gainsaid^  (and  those 
on  which  I  have  formed  my  opinion  canaot  be  gain- 
said), to  call  their  attention  to  the  view  of  the  law 
applicable  thereto,  which  has  occurred  to  him.  It  is 
his  duty,  therefore,  sometimes  to  interfere,  ex  officio^ 
as  did  the  most  eminent  of  my  predecessors,  Sir 
Alexander  Croke,  in  the  case  of  the  Herkimer,  Stewart's 
Admiralty  Rep.,  128,  in  which  he  said  (p.  1&7),  "It  is 
quite  in  accordance  with  the  constitution  of  the  Court 
of  Admiralty  for  the  Judge  to  indicate,  ex  officio,  to 
the  parties,  any  view  which  may  seem  to  have  an 
important  bearing  on  their  rights,"  adding  (p.  158), 
"  such  proceedings  must  necessarily  be  governed  by 
the  discretion  of  the  Court." 

Now,  the  facts  set  forth  in  the  affidavit  on  which  I 
granted  the  warrant  are,  that  the  Chesapeake  and 
cargo  were  forcibly  taken  on  the  high  seas  from  those 
who  were  conducting  her  from  New  York  in  the  VrtHid 
States  of  America,  to  her  port  of  destination,  Fortlandj 
(she  being  a  steamer  carrying  passengers,  and  a  cargo 
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owned  by  several  shippers,  some  British  and  some  1864. 
sitizens  of  the  United  States,)  by  a  number  of  persons  thb  qubem 
who  had  gone  on  board  as  passengers  at  New  York;  thb^^ 
that  one  of  her  crew  was  then  slain  by  them;  that  .^w>car«o. 
those  persons  brought  her  into  several  of  the  ports  of 
this  Province,  giving  her  a  false  name;  that  they 
landed  and  sold  a  considerable  part  of  her  cargo; 
that  they  entered  and  remained  in  Sambro  Harbor, 
within  a  short  distance  from  this  port,  and  on  the 
approach  of  a  ship  of  war  of  the  United  States,  left 
the  vessel  and  fled  to  the  shore,  and,  while  there,  with 
firearms  forciblj'  resisted  process  issued  against  them 
by  lawful  authorities  here — signifying  that  on  any 
attempt  being  made  to  arrest  them  they  would  use 
them;  and,  finally,  that  they  are  all  now  fugitives 
from  justice.  Unexplained,  these  circumstances  cer- 
tainly constitute  a  piratical  taking,  and  such  as 
required  me  to  grant  a  warrant  to  arrest  the  vessel 
and  cargo.  Vague  assertions  and  rumors  to  the  effect 
that  this  taking  of  life  and  this  capture  were  the  acts 
of  duly  authorized  belligerents  furnish  no  reply  to 
such  a  case.  Indeed,  Mr.  JRUchie  suggested  it  as  pos- 
sible, and  addrcFsed  me  as  amicus  curiae  only.  With 
reference  to  the  principles  he  propounded,  they  lie  on 
the  very  surface  of  international  law;  and,  if  those 
persons  are  really  entitled  to  the  character  asserted 
for  them,  we  have  a  right  to  expect  that  they  should 
be  prompt  to  vindicate  that  character  before  a  British 
tribunal  such  as  Her  Majesty's  Supreme  Court,  on 
whom  they  might,  I  am  sure,  rely  for  protection,  if 
the  law  entitled  them  to  protection. 

Now  the  jurisdiction  of  the  Court  of  Vice-Admiralty 
over  cases  of  piracy  is  exclusive,  for  the  Crown  has 
Jure  coronoi  as  droits  of  Admiralty  the  absolute  right 
to  goods  belonging  to  pirates,  and  also  to  those  found 
in  their  possession,  if  not  claimed  by  their  owners 
and  proof  made  of  their  title.  Until  Buch  claim  is 
established,  they  must  remain  in  the  custody  of  this 
Court    At  the  end  of  a  year,  they  are,  if  no  claim 
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1864.      18  preferred,  condemned  to  the  Crown  as  droits  of 

thbquebm   Admiralty.      Moreover,  this  Court  is  bound  to  see 

^TiiB  ^^  that  salvors  are  properly  rewarded.     In  the  present 

▲vD  Cargo,   case  no  such  claim  is  preferred,  or,  if  preferred,  it 

would  not  be  listened  to  for  a  moment. 

It  is  not  for  me  to  deal  with  the  gross  outrage  od 
the  liberty  of  our  fellow  subjects,  and  the  contemptu- 
ous and  coarse  violation  of  Her  Majesty's  proclama- 
tion and  her  territorial  rights,  perpetrated  by  officers 
of  the  navy  of  the  United  States.  We  may  rest  assured 
that  these  are  safe  in  the  hands  of  Earl  Russell^  a 
statesman  who  has  ever  been  foremost  in  vindicating 
the  rights  of  his  countrymen  in  every  part  of  the 
world.  I  do  not  doubt  that  his  Lordship  will  prompt- 
ly demand  that  ample  reparation  be  made  by  the 
Government  of  the  Uniied  States^  and  I  confidently 
anticipate  that  that  Government  will  as  promptly  dis- 
avow and  apologize  for  the  conduct  of  their  officers, 
and  make  full  reparation  to  the  suft'erers.  I  think, 
too,  we  have  all  reason  to  be  gratified  that  our 
gracious  Sovereign  has  been  so  fitly  represented  in 
the  recent  emergency  by  her  representative,  Geueral 
Doyle.  With  the  courtesy  natural  to  him,  and  the 
spirit  and  decision  which  his  high  ollice  and  duty  as  a 
soldier  taught  him,  his  prompt  measures  to  obtain 
the  release  of  our  fellow  subjects,  so  ignominioasly 
treated,  cannot  but  secure  to  him  the  gratitude  of 
every  Ifova  Scotian. 

From  the  first  I  thought  it  probable  that  the  case 
would  come  before  me,  and,  therefore,  I,  as  carefully 
as  I  could,  considered  the  principles  which,  if  it 
should,  must  govern  my  proceedings.  I  knew, 
indeed,  that  though  His  Honor  the  Administrator 
of  the  Government  might,  as  representative  of  the 
Queen,  possibly  direct  the  vessel  and  cargo  to  be 
delivered  at  once  to  their  respective  owners,  yet,  for 
him  to  do  this,  without  waiting  for  the  instructioos  of 
Her  Majesty's  Government,  I  also  knew  would  be 
assuming  a  very  grave  responsibility.    Besides^  this 
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case  is  primce  impressionism  and,  ia  many  of  its  aspects,       1864. 


full  of  difficulties.  Prima  facie^  the  facts  l)efore  Ilis  the  queen 
Honor,  and,  of  course,  submitted  to  his  legal  adviser,  ^,„the 
the  Advocate  General,  exhibited  an  undoubted  case  ajid  cargo. 
of  piracy.  But  it  was  well  to  pause  before  presenting 
it  to  this  Court  as  such,  in  order  that  all  the  circum- 
stances should  be  fully  ascertained.  Moreover,  the 
nature  of  the  cargo  shipped  by  British  owners  as  well 
as  citizens  of  the  United  States,  rendered  it  extremely 
difficult  for  the  Local  Government  to  aid  His  Honor, 
since  they  had  no  authority  to  administer  an  oath  to 
the  claimants,  and  no  machinery  to  effectively  ascer- 
tain their  respective  rights.  What  the  Government 
could  do,  they  did  promptly  and  well,  and  by  their 
vigilance  and  activity  much  of  the  goods  clandestine- 
ly landed  from  the  Chesapeake  has  been  saved  for 
the  owners. 

Looking,  then,  at  the  circumstances  of  this  case, 
I,  (in  the  exercise  of  the  discretion  of  which  I  have 
already  spoken),  thought  it  well,  with  a  view  to 
preventing  further  delay  and  saving  the  heavy 
expense  attendant  on  this  litigation,  to  suggest  at  the 
outset  to  the  parties  the  course  which  the  incon- 
trovertible facts  of  the  case  have  led  me  to  adopt,  viz., 
that  the  owners  of  the  vessel  and  cargo  should 
conjoin  their  claims,  instead  of  presenting  separate 
claims,  and  thereby  render  unnecessary  the  unlading 
the  cargo,  and  enable  the  vessel  at  once  to  resume 
her  original  voyage.  I  had  previously  directed  the 
Marshal  not  to  take  the  rigging  from  or  otherwise 
dismantle  the  vessel,  but  to  wait  on  His  Honor  the 
Administrator  of  the  Government,  the  authorities  at 
the  Dockyard,  and  the  Provincial  Government,  and 
ask  them  to  permit  the  vessel  and  cargo,  and  that 
part  of  the  cargo  the  possession  of  which  had  been 
obtained  by  the  officers  of  the  Provincial  Government, 
to  remain  aa  at  present  until  some  further  order 
should  be  made  therein  by  this  Court,  and  this  was 
immediately  conceded.     I   granted    the    decree    of 
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1864.       unlivery  for  which  the  Advocate  General  moved,  to 

THE  QuEBM    be  used  at  his  discretion,  and  directed  the  respective 

Tub        claimants  to  confer  with  each  other,  and  to  submit 

andcaboo.   their  proofs  to  him  preparatory  to  their  moving  for 

the  restoration  of  their  property.     On  this  occasion 

Mr.    Wylde^  the  Proctor  of  one  of  them,  signified  his 

client's  desire  that  his  portion  of  the  property  should 

be  delivered  here.     Appearances  on  behalf  of  the 

vessel  and  parts  of  the  cargo  have  been  filed ;  (I  take 

it  for  granted  that  the  proctors  have  filed  their  proxies, 

duly    authenticated,)   but   no   appearance  has  been 

given  for  the  alleged  captors. 

In  the  course  of  his  address,  Mr.  Ritchie  suggested 
that  but  for  fear  of  his  being  delivered  upon  the 
demand  of  the  Government  of  the  United  States,  under 
the  Extradition  Treaty,  the  principal  person  engaged 
in  the  capture  would  appear  openly  and  make  a 
claim.  Captures  lawfully  made  by  a  belligerent, 
^^i%  ^y  subsequent  misconduct  of  the  captors,  in 
respect  to  such  captures,  so  divest  themselves  of 
their  vested  right  as  to  take  from  them  the  aid  of  the 
Court  of  Admiralty.  Now  the  consideration  of  suck 
a  claim  as  Mr.  Ritchie  suggests,  though  but  an 
incident  of  the  cause  over  which,  in  virtue  of  its 
constitution  and  power,  it  has  and  exercises  original 
jurisdiction,  calls  on  me  to  proceed  upon  the  common 
law  of  the  Admiralty  and  the  enlarged  principles  of 
international  law  which  guide  this  Court,  in  contra^ 
distinction  to  those  circumscribed  technicalities  and 
rules  which  obtain  in  other  Courts.  Yet,  even  in  the 
Courts  of  Common  Law  and  Equity,  we  have  the 
maxims  that  '^  a  man  must  come  into  Court  with  clean 
hands;"  '^  that  he  who  seeks  equity  must  do  equity," 
and  the  like.  A  mere  reference  to  the  Admiralty 
Reports  will  show  that  such  subsequent  miscondact 
has  the  eftect  I  have  mentioned.  More  than  sixty 
years  ago,  Sir  Alexander  Croke  decided,  not  on  a 
statutable  provision,  but  on  the  common  law  of  the 
Admiralty,    in    the    case    of  La   Heine   des   Aw/Ui 
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Stewart's  Admiralty  Reports,  11,  that  the    right  of      1864. 
the  captor  to  a  prize  which  had  vested  in  him,  was,    the  queen 
by  his  subsequent  conduct,  in  respect  to  the  captured        the 
vessel,  wholly  divested,  and  he  condemned  her  as   ahdcaruo. 
forfeited  to  the  Crown  jure  coronoe. 

Now  the  course  of  proceedings  in  this  Court  in  this 
case,  as  prescribed  under  Acts  of  the  Imperial 
Parliament,  will  be  this:  The  Proctor  General,  on 
behalf  of  the  Crown,  will  file  a  libel,  setting  forth 
therein  as  piratical  acts  all  the  circumstances  I  have 
detailed ;  and,  if  any  claim  be  put  in  either  on  behalf 
of  the  person  to  whom  Mr.  Ritchie  referred,  or  of  the 
Cimfederate  States — assuming  that  the  latter  have  such 
a  corporate  character  as  to  give  them  a  right  as  a 
nation  to  a  locus  standi  in  this  Court,  (as  to  which  I 
will  say  nothing  more  at  present),  and  assuming 
farther  that  the  Chesapeake  was  lawfully  captured, 
then  those  circumstances  must  be  all  admitted  by  the 
plea  of  such  a  claimant. 

Now  by  clause  third  of  section  twelve  of  our  Rules, 
it  is  prescribed  to  the  Judge  as  his  duty  "to  reject 
immediately  all  pleas  which,  if  assumed  to  be  true, 
"  will  not  justify  him  in  pronouncing  a  decree  for  the 
"party  pleading  such  plea,"  for  in  this  Court  both 
parties  are  actors.  The  effect  of  my  decreeing  such  a 
plea  to  be  valid  would  be  to  deliver  the  vessel  and 
property  to  the  claimant.  But  am  I  sitting  as  the 
Judge  of  a  Court  of  Admiralty,  and  representing  Her 
Majesty  in  it,  to  sustain  the  plea  of  men  who  have 
violated  her  proclamation  of  neutrality, — offered  an 
affront  to  her  dignity ;  of  men  who,  claiming  to  be 
belligerents  and  not  seeking  the  privileges  which  the 
courtesy  of  neutral  powers  extends  to  belligerent 
vessels,  but  who  have  grossly  and  wilfully  and 
stealthily  violated  her  territory,  and  sold  goods 
therein ; — who  have  with  revolvers  and  lawless  force 
violentlj  resisted  on  the  same  territory  the  officers 
seeking  to  execute  the  process  of  her  magistrates; 
and  who  are  at  this  moment  fugitives.    If,  indeed, 
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His  Lordship  now  {Febrwary  10th)  granted  the  mo-      1864. 
tiona  for  Writs  of  Restitution  of  such  parts  of  the   thxquewT 
sarero  of  the  Chesapeake  as  were  claimed,  and  their        tor 
claims  allowed  on  Friday  the  6th  of  February;  and,   aiwOuwo, 
in  doing  so,  remarked : — 

What  I  have  said  and  done  in  this  cause  has  been 
greatly  misunderstood  and  misrepresented,  and  it  is 
of  much  importance  that  this  should,  as  far  as  possible, 
be  prevented  from  again  occurring.  I  have,  there- 
fore, thought  it  well  to  reduce  to  writing  what  I  have 
to  say  in  decreeing  these  writs  as  prayed.  It  has  been 
thought,  for  example,  that  my  proceedings  will  be  in 
effect  deciding  in  favor  of  the  demands  made  by 
the  Government  of  the  United  Slates  upon  the 
Governments  of  this  and  the  adjoining  Province 
of  New  Brunswick^  for  the  delivery,  under  the  Ex- 
tradition Treaty,  of  the  captors  of  the  Chesapeake 
as  pirates.  But  with  questions  or  rights  under  that 
Treaty,  this  Court  has  no  concern, — no  authority  to  in- 
terfere directly  or  indirectly.  And  the  view  I  have 
taken  of  the  case  before  me  can  and  could  in  no  wise 
Etffect  that  demand,  even  if  it  were  invested  with  full 
authority  to  adjudicate  upon  it.  I  grant  these  writs, 
etnd  I  am  prepared  to  decree  the  same  writs  in  order 
bo  the  restoration  of  the  vessel  and  the  remainder  of 
the  cargo  to  their  original  owners,  upon  due  proof  of 
their  title  to  them  and  payment  of  the  costs  and  ex- 
penses which  have  been  incurred.  Those  which  have 
Qow  been  preferred  I  will  examine  and  pronounce 
thereon  on  Satuuday  next  It  will  be  recollected  that 
&t  the  commencement  of  these  proceedings,  I  stated 
that  in  my  view,  assuming  the  captors  of  this  vessel 
bo  be  lawfully  authorized  belligerents,  they  had  for- 
feited their  rights ;  that  I  could  not,  therefore,  enter- 
tain a  plea  on  their  behalf,  and  that  the  proper  course 
^o  be  pursued  was  to  restore  the  vessel  and  cargo  to 
:heir  original  owners.  Subsequent  research  and  re- 
B.ection,  and  circumstances  which  have  since  occurred, 
iiave  confirmed  this  view,  and  also  enable  me  to  state 

103 


806  VICE  ADMIRALTY  COTJET, 

1864.      that  in  my  early  announcement  of  it  I  rightly  exer- 
THE  QUEEN    cised  the  discretion  which  is  constitutionally  reposed 
CHB^PEAKs  ^^  ^  Judge  of  a  Court  of  Admiralty.     Still,  if  these 
AND  caboo.   opinions  be  erroneous,  they  can  be  readily  eorrectei 
This  Court  (though  it  administers  its  fiin<5tion8  itt 
Halifax)  is  an  Imperial  Tribunal,  acting  by  the  autho- 
rity of  Acts  of  the  Imperial  Parliament,  and  guided 
by  international  »nd  maritime  as  well  as  municipal 
law;  and  from  its  decrees  an  appeal  lies  to  the  highest 
appellate  tribunal  but  one  in  the  Empire.    If,,  there- 
fore, these  captors  have  the  rights  which  it  has  b«ei) 
suggested  at  the  Bar  belong  to  them,  the  Confederate 
Government  and  its  agents  can  have  no  difficulty  in 
effectively  vindicating  them.     The  announcement  of 
those  views  was  received  with  but  scant  deferencer 
They,  especially  the  intimation  that  the  Chesapeake 
and  her  cargo  should  be  forthwith  restored  to  their 
owners,   were  promptly  denounced  as   inconsistent 
with  that  common  sense,  the  application  of  which,  it 
was  said,  to  legal  problems,  was  all  that  was  required 
for  their  solution.     This  reception  of  them  troubled 
me  but  little,  as  I  felt  that  no  personal  disrespect 
could  be  intended;  but  the  conduct  of  a  portion  of 
the  press  in  these  Colonies  has  given  me  great  eoncem. 
Free  and  fearless  criticism   of  the  proceedings   of 
Courts  of  Justice,  such  (and  such  only)  as  one  sees  in 
the  great  leading  organs  of  public  opinion  in  Enghad^ 
is  an  essential  corrective  of  these  proceedings.    But 
the  circumstances  of  this  case,  it  is  well  known,  have 
excited  the  most  angry  feelings  throughout  the  United 
States,  and  the  epithets  and  strictures,  and  the  un- 
worthy motives  and  conduct  imputed  to  tWs  Court, 
and  to  myself,  as  Judge  of  it,  are  as  unpatriotic  as 
they  are  un-JSnglishj  for  they  can  have  no  other  ten- 
dency than  to  exasperate  these  feelings,  and  justify 
alike  the  Confederates  and  the  Federals  in  treatmg 
with  contempt  any  decree  which  it  may  pronounce. 

Motions  were  then  made  by  the  severA)  CooDBel  in 
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reference  to  the  vessel  and  cargo,  after  which  His      1864. 
Lordship  stated  that  on  Monday  next  he  would  give   the  quxen 
judgment  which  would  be  in  the  nature  of  a  final  chbS^Ld 
•decree  in  the  case.     The  Court  then  adjourned  till   akdCakoo. 
M<mday  next  at  11  o'clock. 

His  Lordship  now  {February  lUK)  delivered  final 
Judgment  as  follows: — 

On  the  6th  Janwvry  last  the  Advocate  General  ex- 
hibited affidavits  of  himself  made  before  the  Registrar, 
and  copies  of  three  afiidavits  made  before  the  Mayor 
of  this  city,  by  James  Johnson^  George  AmeSy  and  Mary 
V.  BurgoynCy  and  also  the  affidavits  of  William  Henry^ 
Alexander  Henry^  John  E.  HoUy  and  Patrick  ConnerSj 
sworn  before  the  Registrar  (copies  of  all  which 
affidavits  are  attached  to  this  judgment).  Upon 
these  affidavits  ho  moved  for  a  warrant  to  arrest  th« 
steamer  Chesapeake  and  cargo,  as  having  been  pirati- 
•cally  taken  on  the  high  seas  from  her  lawful  owners, 
'which  I  granted.  It  was  issued  on  the  same  day, 
made  returnable  on  the  12th,  executed  on  the  7th, 
and  returned  and  filed  in  the  Registry  on  the  9th  of 
January.  On  this  last  day  he  mov^d  for  a  commission 
of  unlivery  which  I  granted,  informing  him  that  he 
might  cause  the  cargo  to  be  unladen  or  not  as  in  his 
discretion  he  should  think  fit 

On  the  18th  he  placed  it  in  the  hands  of  the  Mar- 
shall, who,  on  the  29th,  returned  it  executed  (with 
inventory  attached  to  it)  unto  the  Registrar. 

No  appearance  on  behalf  of  the  captors  of  the 
Chesapeake  having  been  filed  on  the  return  day  of  the 
warrant  of  arrest,  they  were,  on  the  petition  of  the 
Procurator  General,  in  the  usual  manner  pronounced 
in  default. 

Claims  by  British  owners  for  parts  of  the  cargo 
have  been  allowed,  viz,,  to  Boss  ^  Go.y  of  Quebec,  for 
109  hogsheads  of  sugar ;  to  Belony  ^  LamoUey  for  10 
hogsheads  of  tobacco  and  a  box  of  tinfoil ;  to  Charles 
Sampson  for  1  cask  of  aagers,  and  to  James  MelnUy 
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this  Court    They  have,  as  I  have  just  noticed,  suffered      1864. 
judgment  by  default.  the  qubbn 

I  have  been  much  embarrassed  in  dealing  with  this  ,_Tra! 
case.  To  grant  this  application  will  be  entirely  within  ^»  caboo. 
the  rules  applicable  to  it,  for,  on  the  facts  sworn  to, 
the  taking  was  undoubtedly  a  piratical  taking.  But 
in  its  origin,  in  its  position  before  the  Court,  in  the 
mode  of  the  recapture,  in  short,  in  all  the  concomi- 
tant circumstances,  the  case  is  very  peculiar.  I  was, 
therefore,  in  the  absence  of  decided  cases,  obliged  to 
recur  to,  and  rely  on  for  my  guidance,  those  principles 
which  lie  at  the  basis  of  all  law.  And  I  do  not  think 
I  shall  be  acting  unbecomingly  in  referring  for  a  few 
moments  to  those  principles. 

The  right  of  self-defence  is  one  of  the  fundamental 
attributes  of  an  independent  State,  and  the  principles, 
which  regulate  its  conduct  towards  other^States,  have 
their  foundation  in  a  higher  philosophy  than  that 
which  underlies  the  municipal  or  positive  law.  The 
latter  implies  a  ruler  to  prescribe,  and  a  subject  to 
obey.  An  independent  State  recognizes  no  superior, 
acknowledges  no  authority  paramount  to  its  own. 
Underneath  international  law  lies  the  ultima  ratio 
Regum.  Every  independent  State  determines  for 
itself,  as  exigencies  arise,  what  shall  be  the  penalty 
for  infractions  of  the  law  which  it  prescribes.  The 
Sovereign,  whose  territorial  rights  are  violated  by  the 
subjects  or  citizens  of  a  friendly  State,  is  not  bound  to 
appeal  for  reparation  to  (what  might  be)  the  tardy  jus- 
tice to  be  conceded  by  that  State.  If  those  subjects 
or  citizens  are  within  its  territory,  it  will  inflict  on 
them  its  own  penalty,  in  its  own  mode.  An  indepen<« 
dent  State  is  not  circumscribed  by  the  limits  which 
are  essential  to  the  administration  of  municipal  law, 
since  by  it  the  agents  of  the  community  protect  from 
the  aggression  of  the  wrong-doer  the  individuals  of 
which  it  is  composed.  Then,  if  one  of  the  Queen's 
subjects  had  violated  the  municipal  law  as  flagrantly 
as  the  captors  of  the  Chesapeake  have  outraged  the 
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1864.      international  law,  and  such  violation  would  have  (as 

THB  QUEEN   it  unquestionably  would)  justly  subjected  the  offend- 

The        inff  vessel  to  forfeiture,  shall  those  who  have  violated 

CHB8AFBAKI 

AMD  Cargo,   the  higher    law    be    subjected  to    a    less    penalty! 
Assuredly  not. 

Then,  as  to  the  right  disposal  of  the  forfeited  vessel. 
It  were  derogatory  to  the  Royal  dignity  to  add  the 
proceeds  of  property  which    had  belonged  to  the 
citizens  of  a  friendly  nation  to  the  privy  purse  of  the 
Queen,  and  it  would  as  little  become  the  honor  of  the 
British  nation  to  make  profit  out  of  their  misfortune. 
What  more  appropriate  mode  of  dealing  with  this 
vessel  and  cargo,  then,  than  to  restore  them  to  their 
original  owners; — not  as  a  favor  to  them,  but  as  an  act 
of  justice  to  the  oftended  dignity  of  the  Crown;  not 
as  recognizing  any  right  of  the  Government  of  the 
United  States  to  require  such  restoration,  but  as  a  fit 
punishment  of  the  offenders,  and  a  warning  to  others! 
The  law  which  the  Queen  and  the  Parliament  have 
prescribed  to    enforce  the  observance  of  her  neu- 
trality is  to  be  found  in  Iler  Majesty's  Proclamation, 
and  in  the  Statute  under  the  authority  of  which  it 
was  issued.     Is  the  offence  which  I  have  suggested 
against   the   municipal  law,  or  can  any  offence  be 
more  serious  than  that  by  which  the  British  nation 
might  be   drawn   into  the   sad   contest,  which  has 
desolated  and  is  still  desolating  one  of   the  fairest 
portions  of  the  earth- 
By  the  affidavits  on  which  I  granted  the  Warrant,  it 
is  certain  that  the  Chesapeake^  if  a  prize  at  all,  ia  em 
uncondemned  prize.      For  a  belligerent  to  bring  an 
uncondemned    prize  into  a  neutral    port,   to  avoid 
recapture,  is  an  offence  so  grave  against  the  neutral 
State,  that  it  ipso  facto  subjects  that  prize  to  forfeiture. 
For  a  neutral  State  to  afford  such  protection  would 
be  an  act  justly  offensive  to  the  other  belligerent 
State. 

The  Chesapeake  was  brought  not  into  one  port  only, 
but  into  several  of  the  ports  of  this  Province ; — ^not 
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openly,  but  covertly ;  not  in  her  proper  name,  but  in      1864. 
a  false  name.     Still  farther,  they,  who  thus  invaded    the  queen 
the  Queen's  territory  surreptitiously,  landed  and  sold  che55tLke 
therein  a  considerable  portion  of  her  cargo,  making   andCaroo. 
110  distinction  between  those  parts  of  it  which  were 
owned  by  the  subjects  of  Her  Majesty  and  those 
belonging  to  the  citizens  of  the   United  Slates;  and, 
instead  of  vindicating  the  rights  which  it  was  asserted 
for  them  at  the  Bar  they  possessed,  they,  (after  landing 
on  the  shores  of  this  Province,  and  thus  being  under 
the  protection  of  British  law),  have  long  since  fled  from 
and  are  still  fugitives  from  it. 

These  are  the  facts,  on  which  I  deemed  it  right  to 
recommend  at  once  that  the  vessel  should  not  be 
unladen  or  removed  from  the  custody  of  the  Pro- 
vincial Government,  in  order  that  she  might  be 
restored  intact  to  her  owners.  I  then  thought — 
I  still  think  that  it  would  not  consist  with  the  dignity 
of  Her  Majesty — though  the  capture  had  been  a 
lawful  one,  to  hold  valid  a  plea  on  behalf  of  these 
persons.  The  facts  I  have  just  mentioned  must  have 
been  admitted,  for  they  are  in  their  nature  ineon- 
trovertible. 

This  Court  has  no  prize  jurisdiction,  no  authority 
to  adjudicate  between  the  United  States  and  the  Con- 
federate States,  or  the  citizens  of  either  of  these  States. 
Yet,  if  a  claim  to  the  vessel  and  cargo  could  have 
been  sustained,  all  further  jurisdiction  on  my  part 
over  them  must  have  ceased,  and  they  must  have  been 
further  disposed  of  by  competent  authority,  and  it 
would  have,  in  that  case,  been  my  duty  to  have 
examined  into  the  question  of  prize.  As  the  case 
at  present  stands,  I  am  rightfully  exercising  jurisdic- 
tion, for  the  facts  disclosed  by  the  affidavits  as  to  the 
actual  taking  of  the  vessel  from  the  master  and  crew 
beyond  all  doubt  constitute  a  piratical  taking. 
The  eftect  of  upholding  the  plea  of  these  captors 
might  possibly  be,  that  notwithstanding  their  gross 
misconduct  the  vessel  and  cargo  might  be  left  to  them. 
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1864.      For  as  his  Honor  the  Administrator  of  the  Provincial 

thb  queen    Government  had  directed  the  vessel  and  cargo  to  be 

trb        brought  into  this  Court  for  adjadication,  he  could 

Chesapeake  v  * 

AKD  caboo.  hardly  then  have  resumed  possession  for  any  purpose. 
Impressed,  then,  by  these  strong  convictions,  as  such 
a  condition  is  dispensed  with  by  the  Advocate 
General,  I  will  not  myself  volunteer  to  impose  (as  a 
condition  precedent  to  the  restoration  of  the  property) 
that  their  owners  shall  give  bail  to  answer  prospec- 
tive claims,  for,  if  I  am  rightly  informed,  the  amount 
to  be  required  would  be  at  the  least  eighty  thoasand 
dollars,  and  to  insist  on  such  bail  might  be  equivalent 
to  a  refusal  to  restore  the  property. 

Unlading  the  vessel,  and  the  incident  expenses, 
have  rendered  their  ratable  adjustment  a  matter  of 
great  difficulty, — a  difficulty,  to  be  sure,  which  might 
be  overcome  by  my  decreeing  a  particular  appraise- 
ment and  valuation  of  the  vessel  and  cargo  to  be  made 
by  the  Marshal,  and  a  subsequent  reference  to  the 
Registrar    and    merchants.       After  a  careful  con- 
sideration,    however,    of    this    part    of   the  case, 
I  think  it  not   unjust   to  order  that   the  costs  and 
expenses,  (except  only  the  costs  of  these  claimants 
whose  property  is  to  be  delivered  to  them  here,  which, 
as  well  as  those  of  the  Advocate  General  appertaining 
thereto,  they  are  to  pay),  be  paid  by  the  owners  of 
the  vessel,  leaving  to  them  to  a^ust  and  seek  repay- 
ment thereof  from  the  shippers,  insurers,  and  other 
persons  chargeable  therewith.    If  this  were  an  ordi- 
nary case  of  recapture  from  pirates,  the  prescribed  sal- 
vage would  have  been  one-eighth  of  the  value  of  the 
property,  and  this,  on  the  value  of  the  vessel  alone, 
(which,  I  am  informed,  is  more  than  sixty  thousand 
dollars),  would  have  been  seven  thousand  dollars,  and 
the  owners  of  both  vessel  and  cargo    have   been 
fortunate  that  they  were  not  destroyed  at  sea,  and  so 
wholly  lost  to  them.    It  is  unnecessary  to  recur  to  the 
circumstances  of  the  recapture.    It  suffices  to  remark 
that  the  taking  was  not  an  ordinary  piratical  capture. 
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It  is  even  possible  not  to  have  been  a  case  of  piracy  at       1864. 


all.     This  Court  would  stultifv  itself,  were  it  to  affect    the  queex 
i«:norance  of  what  is  patent  to  evervbodv,  namelv,  that        toe 

^  ^  •  *  '  •  '  Chesapeake 

those  who  wrested  the  Chesapeake  from  the  master  axdCakgo. 
and  crew,  are  at  the  present  moment  in  the  adjoining 
Province  of  Xew  Brunswick  assertins:  that  thev  made 
the  capture  as  citizens  of,  and  parties  duly  authorized 
by,  the  Government  of  the  Confederate  Slates ;  and 
that  they  have  produced  documents  and  proofs 
thereof  before  Magistrates  there,  duly  invested  with 
the  right  to  determine  the  validity  of  their  claim,  so 
far,  at  least,  as  affects  their  alleged  piratical  character. 
I  allow  this  claim,  and  will  decree  a  Writ  of  Restitu- 
tion, when  moved,  to  be  given  to  the  claimants  upon 
payment  of  the  costs  and  expenses,  as  I  have  before 
specified. 

The  Registrar  will  estimate  as  accurately  as  he  can 
the  amount  which  will  certainly  cover  the  whole  costs 
and  expenses  to  be  paid,  as  I  have  directed,  by  the 
vessel ;  and,  upon  that  amount  being  paid  into  the 
Bank  of  British  j\'orth  America^  the  Bank  of  deposits 
of  this  Court,  he  will  issue  the  Writ  of  Restitution  to 
the  owners  of  the  vessel.  And  he  will,  by  orders  on 
the  said  Bank,  pay  to  the  several  parties  entitled  to 
receive  the  same,  such  sums  as  he  may  have  taxed 
and  allowed;  and  the  remainder,  if  any,  he  shall 
return  to  the  said  owners.  In  like  manner  he  is  to 
tax,  and  allow  and  cause  to  be  paid  by  the  claimants 
of  that  part  of  the  cargo  which  has  been,  is,  or  is  to 
be,  delivered  here,  all  their  costs  and  the  costs  of  the 
Advocate  General  appertaining  to  their  claims. 

Judgment  accordingly. 
Proctor  for  the  Crown,  Advocate  General, 
Proctors  for  owners   of  portions   of  cargo,  J.  W. 
Johnston^  Jr.^  J.  TF.  K,  JohnsioUy  Wylde. 

Proctor  for  the  vessel  and  owners  of  remainder  of 
cargo,  W.  A.  D.  Morse. 
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•  IN  THB 


VICE  ADMIRALTY  COURT 

AT  HALIFAX. 


The  Honorablb  William  Young, 

Presiding  Judgk. 

MEMORANDUM. 

The  Honorable  Alexander  Stewart^  C.B.,  died  on  the  Ist 
January^  1865,  and  was  succeeded  by  the  Honorable 
William  Young,  Chief  Justice  of  the  Supreme  Court,  who 
became,  ex  officio.  Judge  of  this  Court,  under  the  authority 
of  the  Imperial  Act,  26  Vict,,  chap.  24. 


Jan.  88.  The  "  CITY  OF  PETERSBURG." 

(Causes  Nos.  216,  218,  219.) 
Two  out  of  These  were  actions  for  seamen's  wages,  promoted 

tbroQ  promo*      i        .  i  •       ^^  ^  i  •  i 

rents  shipped  Dj  three  seamen  against  this  vessel. 

at BemiMia, on      The  causes  wcrc  tried  together  twice— once  before 

board  the  ship    ,       ,  ^     .  ^  ^         ,  .         _ 

iibcued,  a       the  late  Judge  tStewart^  who  ordered  a  re-argument, 
*^^*^*^®  "***'  and  again  before  the  present  Judge  of  this  Court— by 

round  Toyage 

from  Bermuda  to  Wilmington^  Xorth  Carolina^  and  1  hence  to  Bali/iue,  Korn  Scotia.  The  remiis« 
ing  promovent  shipped  at  WUminjion  la  room  of  one  of  the  others.  No  ship's  articles  wen 
signed,  but  there  was  evidence  to  show  that  the  master  bad  contracted  to  pay  to  each  of  the 
piomorents  certain  specified  sums,  in  three  equal  instalments.  The  contract  was  absolote  it 
to  two  of  the  instalments,  and,  as  to  the  third,  there  was  a  condition  that  it  was  to  be  paid  onlT 
if  the  claimants'  conduct  were  satisfactory. 
Held.  1.    Tliat  this  was  not  an  ordhiary  engagement  for  seamen's  wages,  but  a  special 

contract. 

S.   That  previous  to  the  Admiralty  Court  Act  of  1881, 24  Vict.  ch.  10,  the  High  Court  of  Adni* 
ralty  had  no  Jurisdiction  over  such  contracts. 

3.  That  this  Act  did  not  extend  to  the  Vice  Admiralty  Courts,  nor  were  the  proTisfons  rt* 
specting  special  contracts  embraced  in  its  tenth  section  extended  to  those  Courts  by  the  Act  of 
1868,  96  Vict.f  ch.  S4,  sec.  10. 

4.  That,  although  the  Commission  formerly  issued  to  the  Vice  Admiralty  Jndg«  empowered 
him  *'  to  hear  and  determine  all  causes  according  to  the  civil  and  maritime  laws  and  custosBS  of 
our  High  Court  of  Admiralty  of  England,**  yet  Uiis  power,  like  some  others  aasumed  to  be  be* 
■lowed  by  the  Commission,  is  fkvquently  inoperative. 

And  that,  therefore,  this  Court  has  nojnrisdiction  in  cases  like  the  present. 

Held,  also,  that,  although  the  respondents  were  bound  to  have  objected  to  the  jurisdIetieB  Ai 
Hmkte,  by  appearing  under  protest,  stiU,  that,  where  the  Court  is  of  opinion  that  it  has  no  jiiir 
4l6tloo,  it  wiUnotonl/  entertain  the  objection  at  the  hearing,  but  is  bound  Itself  to  imiM  it. 
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Sutherla7idy  Q.  C,  and  LeNoifj  fot  the  promovents,       1865. 


and  by  Hitchiej  Q.  C,  and  J.  N,  Ritchie  for  the  vessel,     the  city 

The  pleadings  and  the  facts  are  fully  set  out  in  the  petersburo. 
judgment. 

Young  J.  now  delivered  judgment  as  follows. 

The  City  of  Petersburg  is  a  blockade  runner,  plying 
between  Bermuda  and  Wilmington^  the  voyage  in 
question  in  these  suits  having  terminated,  (in  conse- 
quence of  the  fever  at  the  former  of  these  places  in 
the  month  oi  September  last),  at  this  port.  Two  of  the 
plaintiffs,  Nichol  and  Bailey^  shipped,  the  one  as  chief 
cook,  and  the  other  as  second  steward,  at  Bermttda,  for 
the  round  voyage,  and  were  discharged  by  Capt. 
Fuller,  the  then  master,  for  alleged  incompetence,  at 
Wilmington;  but  were  brought  here  in  the  ship,  in 
obedience  to  the  laws  of  the  Confederate  States,  The 
third  libellant,  John  Valley,  was  shipped  at  Wilmington, 
as  chief  cook,  in  place  of  Nichol.  The  ship  left 
Bei^muda  on  the  8th  of  August,  and  arrived  at  Wilming- 
ton on  the  13th,— was  detained  till  the  29th  at  quaran- 
tine,— left  Wilmington  again  on  the  5th  September,  and. 
arrived  here  on  the  13th.  Capt.  Fuller  returned  ia 
her,  and  refused  to  pay  the  balances  claimed  by  the 
three  plaintiffs.  He  appears  to  have  left  this  foe 
England  along  with  Mr.  Campbell,  one  of  the  owners^ 
in  the  steamer  of  29th  September,  a  few  days  before 
these  actions  were  brought.  Webb,  the  chief  steward 
^f  the  ship,  appears  also  to  have  left  before  they  were 
l)rought, — so  that  the  two  principal  witnesses  for  the 
defendants  could  not  be  examined. 

The  libels  exhibited  by  the  plaintiffs  are  in  the 
Drdinary  form,  but  emit  in  the  schedules,  as  required 
by  the  rule,  a  statement  of  the  sums  received  on 
Etccount  and  the  balances  claimed  to  be  due ;  these 
balances,  however,  appear  in  the  affidavits.  In  point 
>f  fact  Nichol  claims  $120,  Bailey  $80,  and  Valley  $120, 
pnth  the  difference  of  exchange  and  costs.  The 
responsive  allegations  in  the  three  suits  are  nearly  the 
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we  know,  being  engaged  in  the  hazardous  enterprise      1864. 


of  blockade-running,  but  Dunbar  says  that  every  the  citt 
company  has  its  own  prices  and  mode  of  payment ;  PETERaBUBcj 
and  Wade  testifies  that  the  wages  in  the  Old  Dominion 
and  Cttf/  of  Petersburg^  which  were  owned  by  the  same 
company,  were  difterent  from  those  in  other  ships. 
Nichol  says  that  his  wages  were  to  be  ?180  in  all, 
payable  in  gold,  of  which  he  received  $60  in  advance, 
*'  and  the  balance  was  to  be  paid  on  arrival  if  they 
made  the  clear  trip."  lie  denies  that  it  was  optional 
with  the  captain  to  deprive  him  of  his  wages;  "  such 
a  thing,"  he  says,  "was  not  mentioned  when  I  hired. 
I  should  not  have  gone."  Bailey  says  in  reference  to 
this  case,  difl'ering  somewhat  from  Nichol,  that  at  the 
biring  ''  three  sixties  were  mentioned — one  sixty  when 
the  pilot  left,  the  remainder  on  the  termination  of  the 
voyage.  No  condition,"  he  adds,  "  was  mentioned  as 
to  stopping  any  part  of  our  wages  or  anything  else." 
"  The  Captain  said  he  would  give  Nichol  three  sixties 
— those  were  the  words  he  used — he  said  nothing 
about  cotton  money."  And  again,  he  says,  "Nothing 
was  said  about  bounty  or  cotton  money."  As  to  his 
own  hiring,  Bailey  says,  "  the  captain  agreed  to  give 
me  $120  for  the  voyage,  payable  forty  advance  when 
the  pilot  left  us  (which  he  admits  having  received), 
and  eighty  on  termination  of  voyage."  Nichol,  con- 
firming him,  again  says,  "Nothing  was  said  about 
bounty  or  cotton  bounty — nothing  more  was  said 
between  us  and  the  captain." 

No  ship's  articles  were  signed,  on  account,  it  is  said, 
of  the  nature  of  the  trade,  and  Fuller  and  Webb  being 
absent,  there  is  no  other  evidence  of  what  actually 
passed  at  the  hiring  of  these  men.  It  is  obvious, 
however,  that  something  more  either  did  pass  or  was 
understood  between  the  parties.  No  such  contract  as 
is  here  represented  was  had  with  any  other  of  the 
men  either  of  the  Old  Dominion  or  the  City  of  Peters- 
burg.  Nichol  himself  says,  "that  the  custom  of 
wages  was  well  understood  among  the  men," — and 
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1865.  what  that  custom  was  is  abundantly  proved  by  the 
The  City  witnesses  for  the  defence.  Mr.  -ffe^tt,  formerly  chief, 
pbtbksbubo.  now  second,  officer  of  the  ship,  says,  "The  rate  in 
ships  of  the  class  of  the  City  of  Petersburg  is  ^60  for 
the  chief  cook,  when  we  leave  port  for  the  passage 
from  Hamilton  to  Wilmington.  If  the  man  keeps  on, 
when  he  comes  back  to  any  British  port,  $60  more,— 
he  also  gets  cotton  money  at  the  owner's  option,— 
some  men  get  it  and  others  do  not."  "By  cotton 
money,"  he  says,  "I  mean  a  present  from  the  owners 
at  their  option  if  the  men  give  satisfaction."  "What 
the  owners  pay  on  XQVLViug  Bermuda  is  an  advance; 
what  they  agree  to  pay  leaving  Wilmington  is  a  bonus; 
cotton  money  is  a  present."  Of  his  own  pay,  he  says, 
"  Capt.  Fuller  hired  me.  My  wages,  as  second  mate, 
were  $75  for  the  passage  in, — if  I  came  out  in  the 
ship,  $75  more, — and  if  I  gave  satisfaction,  §75  more 
as  cotton  money.  I  gave  satisfaction,  and  got  it." 
Alex,  Cameron^  supercargo  of  the  ship,  and  a  partner 
in  the  adventure,  says :  "  The  men  shipped  at  Ber- 
muda^ and  were  paid  in  advance  there  as  by  tariff; 
after  running  the  blockade,  and  reaching  a  neutral 
port  (that  is,  outside  the  Confederacy),  with  a  cargo, 
they  are  paid  bounty  and  cotton  money ;  the  cotton 
bounty  is  optional  with  the  captain, — provided  the 
conduct  of  these  men  deserves  this  cotton  bounty, 
they  get  it,  otherwise  not."  "Copies  of  the  tariff," 
he  adds,  "were  supplied  to  the  chief  officer  and 
engineer." 

Capt.  Pagey  the  master  of  the  Old  Dominion^  also 
says,  "that  the  cotton  money  was  payable  to  the 
men,  provided  they  gjave  satisfaction;  that  the  bounty 
system  is  perfectly  understood  by  the  seamen,  as  well 
as  by  the  party  engaging,  when  they  engage.  Thos. 
PurceUy  chief  steward  of  the  Old  Dominiany  produced 
a  copy  of  the  tariff  common  to  both  vessels,  and 
which  he  read  to  the  men  of  his  department  The 
crew  had  one  copy  forward,  and  it  was  read  by 
Lowrickj  one  of  the  witnesses  for  these  plaintifisi  but 
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not  examined  upon  this  point  Purcell  sajs,  that  Mr. 
Campbelly  one  of  the  recognized  owners,  called  him 
aft,  and  read  the  tarift'  to  him,  and  asked  him  if  he  i 
was  satisfied.  He  said  he  was;  and  that  was  the  con- 
tract the  witness  entered  into.  The  tariflT,  from  which 
the  copy  marked  A  was  made,  distinguishes  the 
monthly  pay  or  advance  from  the  two  bounties  pay- 
able on  return,  and  at  the  foot  says,  *'  Cotton  money 
■will  only  be  paid  to  those  whose  conduct  has  satisfied 
the  captain,  chief  engineer,  and  mate." 

Now,  it  must  be  conceded,  I  think,  to  the  plainliffB 
that  the  exact  nature  of  this  contract  has  not  been  un- 
mistakably and  clearly  shown  on  the  defence.  The 
option  of  paying  the  cotton  money  depends,  according 
to  one  witness,  on  the  satisfaction  of  the  owners, — ac- 
cording to  another,  on  that  of  the  master, — and  accor- 
ding to  the  tariff,  on  the  combined  satisfaction  of  the 
master,  engineer,  and  mate.  Hull  also  says,  "  that  it 
was  optional  with  the  captain  to  have  discharged  all 
the  crew  at  Wilmington^  and  in  that  case  they  would 
have  forfeited  the  rest  of  their  wages.*'  But  while  in 
this  absence  of  ships*  articles,  (a  want  which  may  be 
very  injurious  in  such  suits  to  the  owners,  but  is  ne- 
ver allowed  in  this  Court  to  operate  against  the  sea- 
men), a  certain  degree  of  obscurity  rests  upon  this 
contract,  it  is  impossible  to  view  it,  upon  the  whole 
evidence,  as  an  ordinary  contract  for  mariners'  wages. 
It  sprang,  as  I  have  already  said,  out  of  an  exceptional 
and  hazardous  trade,  new  in  all  its  circumstances  and 
relations,  which  has  not  been  attacked  in  this  case  as 
illegal,  but  which  differs  widely  from  the  usual  condi- 
tions, and  can  hardly  be  governed  by  the  general  rules 
entitling  the  seaman  to  his  wages  on  performance  of 
his  contract  of  service. — {Abbott  on  Shipping^  658.) 

In  the  case  of  the  lUbg  Orove,  2  W.  Rob.,  61,  Dr. 
Liishington  observes  "that  unfortunately  what  is  or  is 
not  a  special  contract,   no    one  has    attempted  to 
define.     iN'one  of   the  decided  cases  have   defined, 
specifically  what  is  a  special  contract,  and  upou  thVf! 
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1865.       poiut,"  he  says,  "I  am  left  entirely  to  my  own  judg- 
THECiTY     meut/'     But  none  of  the  decided  cases  resemble  this. 

OF 

PETEE81IURG.  I  shall  Say  nothing  of  the  old  authorities  in  Prohibi- 
tion cited  in  Abbott,  and  in  the  case  of  the  Si/dney  Cbw, 
2  Dodson,  12.  Of  those  in  the  Admiralty — the  cases 
above  mentioned  of  the  Sydney  Cote  and  the  iZ% 
Grove,  both  of  them  involving  partnership  transac- 
tions; the  Isabella,  2  Ch.  Rob.,  241,  where  there  was  a 
claim  for  the  value  of  a  slave  in  addition  to  the 
wages  ;  the  Mona,  1  W.  Rob.,  141,  w^here  the  promo- 
vent  was  to  receive  a  gross  sum  for  proceeding  from 
St.  Helena  to  England  and  his  expenses  back ;  these 
and  other  cases  were  not  more  distinguishable  from 
the  ordinary  mariner's  contract  than  the  present,  I 
think,  must  be  held  to  be.  In  my  view  it  cannot  be 
considered  otherwise  than  as  a  special  contract, 
separable,  it  may  be,  into  parts,  as  was  done  in  the 
case  of  the  Tecumsch,  3  W.  Rob.,  109,  144;  but,  as  it 
is  pleaded  in  the  responsive  allegations  here,  and 
appears  in  proof,  essentially  a  special  contract 

Now,  there  is  no  position  better  established  in  the 
Court  of  Admiralty  than  its  want  of  jurisdiction  in 
such  a  case,  till  the  jurisdiction  was  conferred  by  the 
Act  of  1861,  the  24  Vic,,  ch.  10. 

In  the  Mona,  decided  in  1840,  Dr.  Lushington  said: 
"Looking  to  the  authorities  that  have  been  cited, 
their  effect  is  plainly  this,  'that  where  there  is  a 
special  agreement  differing  from  the  ordinary  mari- 
ner's contract,  this  Court  has  no  power  to  adjudicate, 
and  the  cognizance  of  the  question  belongs  to  another 
jurisdiction.*  Lord  Stowdl  decided  the  Sydney  Cote 
on  that  ground." 

In  the  Uebrisca,  decided  in  1848,  he  said: — "The 
right  of  the  mariner  to  sue  is  denied,  not  only  upon 
the  ground  that  there  has  been  an  abandonment  of 
the  voyage,  but  that  his  engagement  with  the  owners 
was  in  the  nature  of  a  special  contract.  This,  I  ap- 
prehend, as  far  as  this  Court  is  concerned,  is  a  fatal 
objection.    I  cannot  find  any  authority  that  would 
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authorize  me  to  interfere;  neither  do  I  see  in  what      1865. 


way  I  could  proceed  to  ascertain  what  is  the  amount     the  cmr 
of  the  indemnification,  to  which  the  mariner  is  en-  pstebsbuho. 
titled  for    a  breach  of  the    contract.     The    matter 
lies  entirely  and  exclusively  within  the  functions  of 
a  jnry,   whose  functions  I  should  usurp  in  adjudi- 
cating upon  it" 

The  rule  was  recognized  also  in  the  Irish  Court  of 
Admiralty  in  the  case  of  the  Enterprise,  5  Law  Times 
Rep.  N.  S.,  29.  And  in  the  same  volume  ,p.  210^  and  in 
LusLy  285,  is  the  case  of  the  SarrzW,  where  the  Coun- 
sel submitted  that  any  agreement  by  a  mariner 
dehors  the  ship's  articles,  which  are  appointed  by  the 
Legislature,  is  a  special  agreement.  And  Dr.  Lush- 
ington  said :  (p.  221)  "  However  differently  the  Courts 
of  Common  Law  may  now  be  disposed  to  view  the 
jurisdiction  of  this  Court  from  what  they  did  in 
former  times,  I  am  bound  by  the  limitations  imposed 
on  my  predecessors,  and  acted  upon  by  them  and  by 
myself  in  former  cases ;  and  I  cannot  enforce  any 
contract  for  seamen's  wages  different  from  the 
ordinary  mariner's  contract."  His  Lordship  added, 
'^I  am  happy  to  say  that  an  Act  is  now  passing  through 
the  legislature,  which  will  remedy  the  defect  in  the 
jurisdiction  of  the  Court,  which,  in  the  present  case, 
has  operated  with  such  hardship  on  the  plaintiff/' 

This  Act  I  have  already  referred  to,  and  section 
10  runs  thus: 

"  As  to  claims  for  wages  and  for  disbursements  by 
Master  of  a  ship, — The  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  by  a  seaman  of  any 
ship  for  wages  earned  by  him  on  board  the  ship, 
whether  the  same  be  due  under  a  special  contract  or 
otherwise,  and  also  over  any  claim  by  the  master  of 
any  ship  for  wages  earned  by  him  on  board  the  ship, 
and  for  disbursements  made  by  him  on  account  of  the 
ship :  provided  always,  that  if  in  any  such  cause  the 
plaintiff  do  not  recover  fifty  pounds,  he  shall  not  bo 
entitled  to  any  costs,  charges,  or  expenses  incnrred  by 
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1865.  him  therein,  unless  the  Judge  shall  certify  that  the 
THK  ciTT  cause  was  a  fit  one  to  be  tried  in  the  said  Court" 
pxnssBUBo.  This  section  gives  in  express  terms  the  jurisdictioi 
that  was  formerly  wanting, — it  extends  to  a  claim  hj 
a  seaman  of  any  ship  for  wages  earned  by  him  ob 
board  the  ship,  ^'whether  the  same  be  due  under  a 
special  contract  or  otherwise,"  and  the  plaintiffs'  Coun- 
sel contended  at  the  hearing,  that  the  Act  of  1861,  as 
it  gave  the  power  to  the  High  Court  of  Admiralty, 
gave  it  also  by  construction,  or  ex  necessiiatej  to  the 
Courts  of  Vice  Admiralty  all  over  the  Empire. 

I  confess  I  should  have  had  great  difficulty  in  assu- 
ming this  jurisdiction,  even  had  the  Act  of  1863,  the 
26  VicLy  ch.  24,  not  been  passed.  And,  as  it  is,  I  think 
the  question  must  turn  entirely  on  the  construction  of 
the  two  Acts. 

The  Commission  to  my  predecessor,  it  is  true,  dated 
in  1846,  empowers  him  '*to  hear  and  determine  all 
causes  according  to  the  civil  and  maritime  laws  and 
customs  of  our  High  Court  of  Admiralty  of  Ikglmdj 

in  our  said  Province  of  Nova  Scoiia  or  Acadia  and  ma- 
ritime ports  of  the  same  and  thereto  adjacent  whatso- 
ever." The  Commission  of  the  Hon.  Henry  Blacky  the 
Judge  of  the  Admiralty  at  QuebeCy  dated  in  1838,  is 
printed  in  the  appendix  to  his  Reports,  published  io 
1858,  and  runs  in  nearly  the  same  words.  And  in  the 
case  of  the  FriendSy  fol.  115,  he  quotes  these  words  in 
the  Commission,  but  accompanies  them  with  remarks 
which,  coming  from  so  accomplished  a  jurist,  are  en- 
titled to  our  respectful  attention  : 

^'  The  Judicial  Commissions  of  the  Admiralty  are  of 
very  high  antiquity,  and  were  settled  long  before  the 
statutory  provisions  and  legal  decisions,  whereby  the 
jurisdiction  of  the  Admiralty,  as  it  was  originally  ex- 
ercised, \ias  materially  abridged.  But  MtiBunive^ 
sally  kno^n,'  says  Lord  SioweUy  ^that  a  great  part  of 
the  powers  given  by  the  terms  of  that  Commission, 
are  totally  inoperative,  and  that  the  active  jurisdiction 
of  the  Admiralty  stands  in  need  of  the  support  of  coo- 
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tinned  exercise  and  usage  (the  ApoUoy  1  Hagg.,  312) ;  1865. 
and  again  in  the  case  of  the  Atias,  he  says,  ^  This  thb  citt 
Court,  except  upon  the  subject  of  prize,  exercises  an  pbtbmburo. 
original  jurisdiction,  upon  the  grounds  of  authorized 
usage  and  established  authority.  The  history  of  the 
laws  of  this  country  shows  full  well  that  such  autho- 
rized usage  and  established  authority  are  the  only  sup- 
ports to  which  this  Court  can  trust,  except  in  respect 
to  the  subject  to  which  I  have  alluded.  (2  Sagg.^  55).' " 
<'  In  all  cases  of  jurisdiction  the  Courtis  called  upon 
to  perform  a  delicate  and  important  duty.  As,  on  the 
one  hand,  it  is  the  duty  of  the  Judge  to  maintain  un- 
impaired the  jurisdiction  wherewith  the  law  has  in- 
vested him ;  so,  on  the  other,  he  must  be  cautious  not 
to  assume  authority  on  matters  beyond  the  pale  of  his 
jurisdiction.  He  can  have  no  inclinations  or  bias 
either  way.  The  power  which  he  is  to  exercise  is  held 
by  him  in  trust,  and  must  be  maintained  in  its  inte- 
grity, neither  enlarged  nor  abridged,  within  the  pre- 
cise limits  which  the  law  has  defined.  Sir  Thomas 
Strange  has  expressed  with  peculiar  felicity  the  duty 
of  a  Judge  in  this  particular :  ^  It  is  said  in  many  cases 
boni  judicis  est  ampliare  jurisdiciionem.  If  for  jurisdicii- 
cnem  he  read  (as  was  always  read  by  Lord  Mansfield) 
justitiam,  it  is  a  noble  maxim.  If  an  object  and  matter 
of  jurisdiction  exists,  it  is  indeed  the  part  of  a  Judge, 
so  far  as  circumstances  may  admit,  to  administer  an 
enlarged  and  amplified  justice,  embracing  the 
interests  of  all  parties  and  all  the  bearings  of  the  case 
in  any  other  sense  of  the  maxim.  It  seems  to  me 
that  the  strength  of  every  jurisdiction  consists  mainly 
in  a  temperate  admeasurement  of  it  by  those  in  whom 
it  is  vested ;  and  that,  so  far  from  it  being  the  duty 
boni  judicis  ampliare^  it  becomes  none  more  than 
Judges  to  set  to  others  in  power  a  diflferent  example, 
instead  of,  by  overstrained  constructions,  and  upon 
fanciful  imaginations,  to  be  outstepping  the  bounds 
set  by  their  Commission.  Neither  are  we  to  presume- 
that  justice  will  not  be  done,  though  this  Court,  sus-^ 
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1865.      taining  the  plea,  should  decline  the  oflS.ce  of  render- 

THsCirr     ing  it." 

psxsBSBVBG.  It  is  true  that,  in  the  case  of  the  Friends^  he  decided 
that  the  jurisdiction  claimed  by  the  plaintiff  belonged 
neither  to  the  High  Court  of  Admiralty,  nor  to  tb« 
Vice-Admiralty  Court.  But  his  remarks,  as  we  bare 
seen,  bear  on  the  general  question  of  jurisdiction,  and 
a  marked  distinction,  if  it  did  not  previously  exist, 
has  been  drawn  by  the  recent  Acts  between  the 
powers  of  the  High  Court  of  Admiralty  and  the  Vice- 
Admiralty  Courts. 

The  practice  of  the  two  is  confessedly  different,— 
that  of  the  Vice- Admiralty  Courts  still  depending  on 
the  Rules  made  in  pursuance  of  the  2^3  WM,,  4^ 
ch.  51,  and  that  of  the  High  Court  of   Admiralty 
having  been  greatly  simplified  and  improved  by  tbe 
Rules  of  1859,  made  in  pursuance  of  tbe  Acts  of  1840 
and  1854,  many  of  which,  I  think,  might  be  extended 
with  great  advantage  to  the  practice  of  this  Court. 
By  the  65th  of  these  Rules  the  modes  of  pleading 
theretofore  used,  as  well  in  causes  by  act  on  petition 
as  by  plea  and  proof,  which  are  still  in  force  here^ 
were  abolished ;  and  the  66th  substituted  one  mode  of 
pleading  of  a  very  simple  and  effective  kind.    The 
forms  also  are  greatly  abbreviated.    The  fees  I  have 
not  compared, — but  I  have  long  thought  that  the  fees 
in  this  Court  might  be  largely  reduced,  with  signal 
advantage    to    the    community    as   well   as  to  the 
Profession. 

If  the  practice  of  the  two  Courts  is  so  widely 
different,  so  also,  as  I  think,  is  the  extent  of  their 
authority,  under  the  recent  legislation.  (See  the 
eases  in  Swabey's  B$p.^  475-488.) 

This  is  a  most  interesting  enquiry,  and,  while  I 
regret  that,  in  conducting  it,  we  have  lost  the  aids  of 
the  long  experience  and  professional  attainments  of 
the  late  Judge^  it  has  become  mj  daty,  and  is 
essential  indeed  to  a  right  determination  pf  these 
suits,  to  trace  it  through  all  its  bearingfl^ 


ov 
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In  the  caae  of  the  AusiraUoj  Swabey,  488,  the  Privy  1865. 
Council  said  in  the  year  1859,  "  A  Vice-Admiralty  th»  citt 
Court  has  no  more  than  the  ordinary  Admiralty 
jurisdiction.  That  jurisdiction  is  the  jurisdiction 
which  was  possessed  by  Courts  of  Admiralty  ante- 
cedent to  the  passing  of  the  Statute  which  enlarged 
it  in  1840." 

With  this  principle  in  view,  let  us  look  to  the  6th 
section  of  the  Act  of  1861  in  respect  to  damages  to 
cargo  imported.  The  first  decisions  upon  this  section 
were  in  the  cases  of  the  IronsicUsy  1  Lush.,  458,  and 
the  Si.  Cbud,  8  Law  Times  Rep.  N.  S.,  55,  in  which 
latter  case  Dr.  Lttshington  thus  points  out  the  neces- 
sity and  advantage  of  this  remedial  clause : 

"  The  short  delivery  of  goods  brought  to  thiB 
country  in  foreign  ships,  or  their  delivery  in  a 
damaged  state,  the  goods  being  the  property  of 
British  merchants,  was  frequently  a  grievance— ^u 
injury  without  any  practical  remedy;  for  the  owners 
of  such  vessels  being  resident  abroad,  no  action  could 
successfully  be  brought  in  a  British  tribunal,  and  to 
send  the  British  merchant,  who  had  sustained  a  loss, 
to  commence  a  suit  before  a  foreign  tribunal,  and 
probably  in  a  distant  country,  could  not  be  deemed  a 
practical  and  effectual  remedy.  And  this  enactment, 
therefore,  was  intended  to  operate  by  enabling  the 
party  aggrieved  to  have  recourse  to  the  arrest  of  the 
ship  bringing  goods  delivered  short  or  damaged  in 
cases  where,  from  the  absence  of  the  defendant  in 
foreign  parts,  the  common  law  tribunals  could  not 
afford  effectual  redress." 

The  evil  here  described  and  remedied,  and  which 
remedy  was  extended  somewhat  further,  by  the 
decision  in  the  Norway^  10  Law  Times  Rep.  N.  S.,  40, 
exists  equally,  though  in  a  modified  degree,  in  the 
Colonies  as  in  the  United  Kingdom,  Why  should  not 
an  American  or  a  Spanish  ship  making  short  delivery 
of  her  goods,  or  deliveriDg  them  in  a  damaged  state 
at  Saltfax  or  Quebec,  be  subject  to  the  same  arrest  at 
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Court  is,  whether  or  not  it  has  jurisdiction  to  enter-  1865. 
tain  these  claims:  the  consequences  either  of  allowing  thbcitt 
or  of  disregarding  them,  it  is  beyond  the  province  of  P«TEBaBUBo. 
this  Court  to  consider.  It  must  be  admitted  that 
prior  to  the  Admiralty  Court  Act,  1861,  the  Court 
would  have  had  no  such  jurisdiction,  and  its  powers 
must  therefore  be  found,  if  at  all,  within  the  10th 
section  of  that  Act.  [The  Court  then  read  the  section 
alluded  to.]  I  am  opinion  that  there  is  a  manifest 
distinction  between  the  liability  alleged  by  the 
plaintiff,  and  the  meaning  of  the  word  'disbursement/ 
and  as  the  present  claim  does  not  come  under  the 
latter  denomination  it  must  be  disallowed.  The 
decision  may  perhaps  result  in  a  hardship  to  the 
master,  though,  if  *it  were  necessary  to  consider  that 
question,  it  should  be  borne  in  mind  that  he  has 
another  remedy  by  personal  action  against  the  ship- 
owner.   I  make  no  order  as  to  costs." 

In  the  case  of  the  Edwiriy  10  Law  Times  Rep.  N.  S., 
658,  the  Judge  confirmed  the  above  case,  adding  that 
"  with  regard  to  the  liability  of  a  master  beyond  his 
disbursements — that  is,  the  disbursements  he  had 
actually  paid — however  hard  my  decision  may  be,  or 
with  whatever  severity  it  may  operate  on  him,  I  have 
no  jurisdiction  to  give  a  remedy." 

In  the  case  of  the  Robert  Pow,  9  Law  Times  Rep. 
K.  S.,  237,  the  Judge  exercised  equal  caution  in  inter- 
preting the  sixth  section  of  the  Act  of  1840,  and  the 
seventh  section  of  the  Act  of  1863,  and  in  these  de- 
cisions has  set  me  an  example  which  I  will  do  well,  I 
think,  to  follow.  The  inclination  of  my  judgment 
leans  strongly  against  the  enlarged  construction. of 
the  tenth  section  of  the  Act  of  1863^  and,  conse- 
quently, against  the  power  of  this  Court  to  award 
seamen's  wages  due  upon  a  special  contract. 

It  was  contended,  however,  at  the  argument,  that 
the  defendants  could  not  object  to  the  jurisdiction 
either  on  this  ground  or  under  the  £50  clause  in  the 
Act  of  1854y  because  they  had  filed  absolute  appear- 
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1865.      ances,  and  the  rule  in  the  Admiralty  Court  requires, 
THBCiTT     "  that  should  a  party  appear  under  protest,  either 
PXTBB8BUXO.  objecting  to  the  jurisdiction  of  the  Court,  or  on  aoj 
other  ground  on  which  he  means  to  contend  that  he 
is  not  liable  to  answer  the  action,  his  appearance  most 
be  entered  as  given  under  protest.    Now,  there  is  no 
doubt  that  an  appearance  under  protest  is  a  familiar 
practice    in    the    Admiralty,   as    appears  in    CooU's 
Admiralty  Practicej  93,  176,  and  by  the  cases,  1  Dodtmy 
234,  3  Hogg.,  364,  1 W.  Sob.,  143,  2  W.  Hob.,  224, 8  F. 
Rob.j  109,  and  many  others.    In  a  note  to  Cooiey  93,  a 
dictum   of  Dr.  Lushingion  is  quoted  from  the  Law 
Magazine^    "that  the  question  of  jurisdiction  should 
always  be  raised  in  the  first  instance,  and,  if  it  were 
not,  he  was  of  opinion  that  it  was  not  properly  before 
the  Court."     So  in  the  case  of  the  Blakeney,  Swabey, 
429,  the  Judge  held  that  all  objections  to  the  juris- 
diction must  be  taken  on  the  earliest  occasion;  and 
the  defendant  having  appeared,  and,  after  the  release 
of  the  ship  on  bail,  having  obtained  leave  to  make 
his  appearance  under  protest,  the  protest  was  over- 
ruled, '•  for  an  absolute  appearance  once  given  cannot 
be  recalled."    On  these  authorities  I  should  have  been 
inclined  to  hold  that  the  appearance  of  the  defend- 
ants, not  under  protest,  was  a  waiver  of  any  objection 
under  the  £50  clause  in  the  Act  of  1854.     But,  as  it 
struck  me  at  the  argument,  it  was  a  very  diffJerent  thing 
to  expect  the  Court  to  assume  a  jurisdiction  which  it 
did  not  at  all  possess,  merely  because  a  defendant 
had  neglected  or  did  not  choose  to  raise  the  objection 
in  the  proper  form.    This  distinction,  which  appeared 
to  me  to  rest  on  principle,  is  supported  I  find  by  the 
case  of  the  BilbaOy  1  Lush.,  152.    It  is  there  said, 
^^that  the  Court  has  occasionally  considered  questions 
of  jurisdiction  at  the  hearing,  but  always  with  great 
reluctance,  and  only  where  there  might  be  danger  of 
the  Court  proceeding  without  any  jurisdiction  at  all. 
The  Court  is  necessarily  obliged  to  be  careful  not  to 
exceed  its  jurisdiction,  but  it  will  not  admit,    after 
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absolute  appearance,  objections  of  a  purely  technical      1865. 


kind."    It  will  be  seen,  therefore,   that  where  the     the  citt 

OF 

Court  is  of  opinion,  as  in  the  cases  now  before  us,  PETBBflBURo. 
that  it  has  no  jurisdiction,  it  will  not  only  entertain 
the  objection  at  the  hearing,  but  is  bound  itself  to 
raise  it,  as  seems  to  have  been  the  case  in  Swabey,  67. 

Of  the  merits  of  these  cases,  I  have  hitherto  said 
nothing,  though  they  figured  largely  at  the  argument 
It  is  of  little  consequence,  indeed,  whether  the  merits 
are  or  are  not  with  the  plaintiffs,  if  I  have  no  power 
to  enforce  them.  I  may  say,  however,  that  in  my 
opinion,  two  of  the  parties  at  least  ought  to  have  been 
paid  something  more  than  they  got.  The  claims 
made  to  the  third  sixty  or  third  forty  dollars,  I  look 
upon  under  the  evidence  as  untenable.  Bailey  admits 
that  he  received  his  advance  outside ;  and  Cameron  says 
that  he  received  $40  at  Halifax.  If  so,  Bailey  was  en- 
titled to  nothing  more.  To  Nicholj  if  I  had  the  power, 
I  would  have  assigned  the  whole  or  the  greater  part  of 
his  second  sixty,  and  Valley,  whose  evidence  that  he 
was  to  receive  three  sixties  at  Halifax  is  improbable 
in  itself,  and  is  besides  inconsistent  with  Qimeron'Sj 
that  a  man  leaving  Wilmington  gets  only  half, — wants 
$30  of  that  half.  My  decree,  therefore,  would  have 
awarded  very  small  sums,  reducing  the  whole  ques- 
tion very  nearly  to  a  question  of  costs.  As  the 
plaintiffs  have  given  no  security,  and  have  left  the 
Province,  the  defendants,  in  fact,  must  bear  their 
own  costs,  and  they  will  probably  think  themselves 
happy  in  escaping  on  those  terms. 

I  have  given  more  attention  to  these  cases  than 
their  intrinsic  importance  perhaps  deserved;  but,  this 
being  the  first  time  that  I  have  sat  in  the  Admiralty, 
I  was  desirous  of  informing  my  own  mind,  and  com- 
municating the  results  of  my  enquiries  to  the  Pro- 
fession, on  the  new  and  somewhat  difficult  questions 
that  have  grown  out  of  this  argument. 

My  decree  is  that  the  three  suits  be  dismissed,  re* 
106 


830  VICE  ADMIRALTY  COURT. 

1865.      serving  the  question  of  costs  for  further  considera- 
THB  ciTT     tion,  should  the  defendants  move  me  therein,  which, 
PBTKBSBiTBG.  ^8  their  Counsel  now  assure  me,  will  not  be  done. 

Judgment  accordingly. 
Proctor  for  the  promovents,  LeNoir. 
Proctor  for  the  vessel,  J.  N.  Biiehie. 


GENEKAL   KULES. 


MICHAELMAS   TEEM,  1855. 

Hereafter,  in  making  up  the  Dockets  for  trial  m  all  the  Courts 
throughout  the  Province,  the  Prothonotary  shall  place  on  the 
Judge's  list  all  such  causes  given  in,  as  shall  have  been  called  on 
the  list  of  the  next  preceding  Term,  and  the  trial  of  which  shall 
have  been  deferred  without  the  fault  of  the  Plaintiff,  and  also  all 
6uch  causes  given  in,  as  for  want  of  time  were  not  called  in  the 
next  preceding  list,  in  the  relative  order  in  which  they  stood  on 
«aid  list. 

3rd  December^  1855, 

By  the  Court, 

J.   W.  NUTTINO^ 

Proth'y, 


MICHAELMAS  TERM,  1856. 

Counsel,  when  addressing  the  Court,  will  read  from  their  briefs, 
and  not  from  their  books. 


TfllNITY  TEEM,  1859. 

It  is  ordered^  that  the  first  Tuesday  in  each  month  shall  be 
appointed  for  the  trial  of  Summary  and  Appeal  Causes  under  the 
Provincial  Act  of  22nd  Victoria,  before  a  Judge  at  Chambers,  when 
there  shall  be  a  Judge  in  Town  to  attend  to  Chamber  businessi 
except  during  the  months  of  Jdy,  August,  and  September,  when  the 
long  Vacation  takes  place.  Such  causes  will  take  precedence  over 
all  other  Chamber  business,  and  are  to  be  given  in  for  trial  to  the 
Prothonotary  on  the  Thursday  preceding. 

In  order  to  facilitate  references  made  at  arguments  by  Counsel  to 
minutes  or  papers  before  the  Court,  it  is  ordered,  that  the 
Prothonotary  in  transcribing  the  Judge's  notes,  shall  insert  in  eaeh 
page  of  the  transcript  the  words  contained  in  the  correspoDding 
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page  of  the  original,  and  shall  number  consecutively  the  pages  of 
such  transcript,  and  further  that  all  copies  used  in  argument  shall 
be  conformable  in  those  respects  to  that  transcript. 

Ordered  further,  That  all  papers  furnished  to  the  Judges,  and 

those  used  by  Counsel,   shall  contain   the   same   words  on  each 

particular  page,   and  in   the   lines,   and   shall  bo  numbered  albo 

consecutively  on  the  pages  and  lines. 

25th  July  1859, 

By  the  Court, 

J.  TV.  Nutting, 

Proth'y. 


MAY  SITTINGS,   1860. 

It  is  ordered,  That  no  person  shall  hereafter  bo  received  as  an 
Articled  Clerk  by  any  Barrister  of  this  Court,  until  he  shall  have 
undergone  an  examination  at  Mali/ax  before  one  of  the  Judges, 
and  two  of  the  office-bearers  of  the  Barristers'  Society,  ^as  to  bis 
educational    qualifications,    such    qualifications    to   comprehend  a 
knowledge  of  Geography,  and  of  the  leading  events  of  English 
History,  of  the  three  first  books  of  Ciesar's  Commentaries,  or  the 
two  first  books  of  the  jEneid,  or  an  adequate  portion  of  any  other 
Latin  Classic  Author,  to  be  approved  of  by  the  examiners,  and  of 
the  two  first  books  of  Euclid,  the  examination  to  be  conducted  orally, 
or  by  written  questions  to  be  answered  in  writing  on  the  spot,  or 
in  both  forms  at  the  option  of  the  examiners,  and  the  applicant 
shall  also  produce  a  certificate  of  his  moral   character  from  such 
person  as  the   examiners  may  approve,  which  certificate,  along 
with  a  certificate  of  the  applicant's  having  passed   a  satisfactory 
examination  in  the  above  branches,  shall  be  filed  with  his  Articles  in 
the  office  of  the  Prothonotary  at  Halifax,  pursuant  to  the  Act  of 
last  session. 

It  is  ordered,  That  notice  of  the  intention  to  apply  for  being 

received  shall  be  posted  up  by  the  applicant  for  at  least  one  month 

previously  in  the  Prpthonotary's  Office  at  Halifax, 

30th  May,  1860, 

By  the  Court, 

J.  W.  Nutting, 

Proth'y. 


TEINITY  TERM,   1863. 

It  is  ordered,  That,  in  all  cases  of  appeal  from  the  decision  of  a 
Judge  at  Chambers,  the  Appellant  shall  obtain  an  order  for  the 
appeal  from  a  Judge,  and  shall  insert  therein  or  append  tliereto  the 
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grounds  of  the  appeal,  and  shall  file  the  same  together  with  security 
in  the  sum  of  ten  pounds  within  the  penod  of  ten  days,  unless  the 
Judge  shall  otherwise  order,  and  further  that  he  shall,  on  argument 
of  the  appeal,  he  confined  to  the  grounds  so  taken. 

3rd  August,  1863, 

By  the  Court, 

J.  W.  KUTTING, 

Proth'y. 


TRINITY  TERM,  1869. 

It  is  ordered,  That  John  Young  Payzant,  Esquire,  be  appointed 
Accountant  General  of  the  Supreme  Court,  which  oflBce  is  vacant 
by  the  death  of  Charles  Twining,  Esquire,  the  late  Incumbent,  to 
take  charge  of,  receive,  hold,  and  discharge  all  monies  of  suitors  in 
this  Court,  which  may  be  paid  over  to  him  under  its  rules  and 
regulations,  and  subject  to  such  directions  respecting  the  same,  as 
this  Court  Tjan  and  may  at  any  time  make  and  give. 

It  is  further  ordered,  That  the  said  John  Y.  Fayzant  shall  give 
good  and  sufficient  security,  by  Recognizance,  in  the  sum  of  One 
Thousand  Pounds,  to  Our  Sovereign  Lady  the  Queen,  for  the  due 
and  faithful  performance  of  the  duties  of  the  said  office. 

It  is  further  ordered,  That  the  said  Accountant  General  shall 
receive  for  all  such  monies,  as  may  be  invested  by  him  in  the 
Bank,  ten  per  cent,  of  the  Bank  interest,  and  on  all  sums  which 
may  be  invested  by  him  under  the  orders  and  directions  of  the 
Court  on  Mortgage,  or  other  securities,  five  per  cent,  of  the 
amount  of  the  interest  thereon — as  a  just  and  reasonable  Brokerage 
and  Commission. 

And  it  is  further  ordered,  That  the  said  John  Y.  Payzant  do  file 
verified  on  oath  with  the  Prothonotary  at  Halifax  in  the  first  week 
in  Michaelmas  Term  in  each  year,  to  be  then  submitted  to  the 
Court,  an  account  of  his  receipts  and  payments  in  said  office  during 
the  year  then  preceding,  and  also  a  schedule  of  all  investments 
remaining  unpaid,  which  account  shall  be  vouched  before  and 
audited  by  the  Prothonotary. 

12th  August,  1869, 

Ry  the  Court, 

J.  W.  NUTTINO, 

Proth'y. 
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INSOLVENT  ACT,  1869. 

It  is  ordered,  under  and  by  virtue  of  the  32  &  33  Vic.,  chap.  16, 
intituled  "  An  Act  respecting  Insolvency,"  section  139,  that,  until 
further  directions  therein,  the  same  costs,  fees,  and  charges,  shall 
or  may  be  had,  taken,  or  paid  by  and  to  Judges  of  Probate,  Coun- 
sel, Attorneys,  Solicitors,  and  Sheriffs,  as  are  now  payable  to  and 
taken  by  them  in  the  Supreme  Court  and  Courts  of  Probate  in  this 
Province,  under  and  by  virtue  of  the  Acts  in  that  behalf. 

Halifax,  13th  September,  1869. 

W.   YOUNO, 

J.  W.  Johnston, 
W.  F.  DesBabres. 

L.  M.  WlLKINS, 


INSOLVENT  ACT  OF  1809. 

It  is  ordered,  That  the  Commissioners  for  taking  affidavits  in  this 
Court,  appointed  by  the  Governor  in  Council  under  the  authority 
of  the  Revised  Statutes  be,  and  they  are  hereby  appointed,  Com- 
missioners within  their  respective  Counties  for  taking  affidavits  to 
be  sworn  in  proceedings  in  Insolvency  pursuant  to  the  said  Act 

27th  December,  1869, 

By  the  Court, 

J.  W.  NUTTINO, 

Proth'y. 


MICH^LMAS  TERM,  1869. 

On  reading  the  docket  of  causes  for  argument  in  the  Term  that 
IS  now  closing,  and  the  large  arrear  of  cases  remaining  uncalled,  it 
is  ordered : 

First, — That  all  causes  in  the  present  or  any  fature  docket  fit 
to  be  argued  at  Chambers  shall  be  remitted  there,  with  the  consent 
of  the  parties  or  their  Counsel  in  writing. 

Second. — That  in  the  absence  of  such  consent  it  shall  be  compe- 
tent for  a  Judge,  at  the  instance  of  either  party,  to  order  that  any 
cause  fit  to  be  argued  at  Chambers  shall  be  remitted  there,  and  be 
entered  for  argument  on  such  notice  to  the  opposite  party  as  the 
Judge  shall  direct. 

Third, — That  on  the  argument  of  causes  it  shall  be  incumbent  on 
each  party  to  provide  legible  and  compared  copies  of  the  minutei 
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of  trial  for  the  use  of  the  Judges  as  heretofore,  and  also  to  provide 
copies,  each  of  his  own  exhibits  and  affidavits,  substituting, 
wherever  it  is  practicable,  for  entire  copies,  such  parts  of  the 
exhibits  as  are  essential  to  the  argument. 

Fourth. — That  on  arguments  the  Rule  or  Case,  Pleadings,  Judge's 
Minutes,  Affidavits,  or  other  necessary  papers,  shall  be  first  of  all 
read  by  the  respective  parties  without  comments,  and  that  each 
party  or  Counsel  in  addressing  the  Court  or  Judge  shall  be  limited 
to  one  hour,  the  party  who  has  obtained  a  Rule  Nisi  to  open  tho 
grounds  thereof  briefly  as  heretofore. 

Fifth, — That  it  shall  be  competent  for  the  parties  or  their 
Counsel  in  any  cause,  in  lieu  of  an  oral  argument,  to  submit  to  the 
Judgies  a  state  of  facts  mutually  agreed  on,  or  the  evidence  in  the 
cause,  with  statements  by  the  respective  parties  of  the  legal  propo- 
sitions on  which  they  rely,  and  of  the  authorities  and  cases ;  and 
the  decision  thereon  of  the  Judges  by  whom  the  same  shall  have 
been  considered,  or  of  the  majority,  reduced  to  writing  and  filed, 
shall  have  the  same  effect,  and,  on  the  judgment  being  entered,  the 
same  costs,  in  all  resptcts,  shall  be  taxed,  as  if  the  argument  bad 
been  orally  held,  and  judgment  delivered  under  the  240th  section 
of  the  Practice  Act. 

And,  it  being  advisable  that  certain  other  changes  should  be 
introduced  into  the  practice,  it  is  further  ordered  as  follows : 

Sixth. — No  person  shall  be  admitted  as  an  Attorney  or  Barrister, 
except  in  open  Court  during  Term. 

Seventh, — A  student  or  candidate  for  admission  as  an  Attorney 
or  Barrister,  if  he  fails  in  passing  a  satisfactory  examination,  shall 
not  be  allowed  to  present  himself  for  further  examination  until 
after  an  interval  of  not  less  than  six  months,  and  a  candidate  shall 
in  such  case  continue  to  serve  with  a  practising  Barrister,  and 
produce  a  satisfactory  certificate  of  his  moral  character. 

Eighth. — Where  an  Affidavit  is  made  before  a  Judge,  a  Prothono- 
tary,  or  a  Commissioner  of  this  Court  by  a  person  who  from  his 
signature  appears  to  be  illiterate,  the  party  taking  the  Affidavit 
shall  state  in  the  jurat  that  it  was  read  or  explained  or  words  to 
that  effect. 

Ninth. — ^Every  Writ  of  Summons  shall  be  served  within  six 
months  from  the  day  it  is  issued. 

Tenth. — A  Judge  may  grant  an  order  for  farther  or  better  parti- 
culars stating  dates,  credits,  &c.,  or  for  amending  particulars  upon 
affidavit,  and  without  summons  therefor. 

Eleventh. — No  person  shall  be  allowed  to  plead  and  demnr  to  the 
same  pleading  at  the  same  time,  except  upon  sufficient  grounds 
supported  by  affidavit. 
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Txoelfth, — The  Sheriff  shall,  upon  the  receipt  of  every  Writ, 
endorse  thereon  the  time  at  which  the  same  was  received  by  him. 

Thirteenth. — Where  a  party  who  has  brought  an  action,  or  been 
served  with  process  within  the  jurisdiction,  resides  out  of  the 
Province,  notice  of  trial  shall  be  served  at  least  twenty  days 
before  the  first  day  of  the  Term  or  the  Sittings  thereafter. 

Cth  January,  1870, 

By  the  Court, 

J.  W.  Nutting, 
Proth'j. 


EQUITY  COURT  RULES. 


An  Equity  Court  will  be  held  on  every  Monday  when  business 
requires,  (except  in  Vacation)  at  11  o'clock,  A.M.,  in  the  Chancery 
Room  off  the  Prothonotary's  Office. 

All  intended  applications,  motions,  and,  as  far  as  practicable,  the 
affidavits  and  documents  in  support  of  them,  are  required  to  be 
entered  and  filed  on  the  preceding  Friday, 

4th  July,  1864, 

By  order  of  the  Court, 

J.  W.  Nutting, 
Proth'y. 


liULES  RELATING  TO  APPEALS. 

Rules  made  and  pronounced  by  the  Judge  in  Equity,  for  regulating 
proceedings  in  cases  of  Appeals  from  Decisions  of  the  Judge  in  Equity 
and  Associated  Judges  under  the  I2^th  Chapter  of  the  Revised  Statutes, 
Section  2 : 

1.  The  intention  to  appeal  shall  be  signified  by  petition,  succint- 
ly  stating  the  grounds,  addressed  to  the  Judge  in  Equity,  and 
accompanied  by  the  certificate  of  Counsel  (not  being  the  Attorney 
in  the  case),  that  in  his  judgment  there  is  reasonable  cause  of 
Appeal. 

3.  The  petition  shall  be  presented  within  Eight  Days  from  the 
order  or  decree  appealed  from,  within  Ten  Days  thereafter  if  the 
Defendant  reside  in  the  county  oi  Halifax,  Fourteen  Days  if  in  any 
other  county  in  Nova  Scotia  Proper,  and    Twenty  Days  if  in 
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€ape  Bretzn,  The  appellant  shall  canso  to  bo  entered,  with  the 
Prothonotary  at  Halifax^  security  in  Yorij  Pounds  to  pay  to  the 
respondent  such  costs,  as  the  Supreme  Court  may  appoint  in  case 
the  order  or  decree  shall  not  be  ^reversed.  Th.e  security,  if  given 
in  Halifruc,  shall  be  by  recognizance;  if  elsewhere,  by  bond  to  Her 
Majesty  with  at  least  one  good  surety,  who  shall  justify,  but  if  the 
Judge  shall  so  direct  the  security  shall  be  by  the  deposit  with  the 
Prothonotary  at  Halifax  of  such  sum  of  money  as  may  be  ordered, 
not  exceeding  Forty  Pounds. 

3.  Stay  of  proceedings  shall  not  be  consequent  upon  appeals, 
unless  the  Judge  in  Equity,  upon  special  application,  shall  so  order, 
or  unless  in  special  cases  the  Supreme  Court  shall  interpose  to 
that  effect.  The  aj)plication  may  be  contained  in  the  petition  of 
appeal,  and  in  any  case  shall  be  at  the  peril  of  costs  in  the  discre- 
tion of  the  Judge,  if  unsuccessful. 

4,  The  petition  will  be  dismissed  if  the  security  be  not  per- 
fected with  the  Prothonotary  at  Halifax  at  the  time  limited, 
unless  upon  application  to  the  Judge  in  Equity  the  time  shall  be 
extended. 

1st  February,  18G3. 

By  order  of  the  Court. 

J.  W.  Nutting, 

Proth'y. 


COMMON  LAW  CHAMBERS  RULES. 


The  business  at  Chambers  having  greatly  accumulated,  and 
requiring  some  further  regulations,  the  Judges  direct: — 

That  all  causes  to  be  moved  on  shall  be  entered  with  the 
Prothonotary  in  each  week,  between  Wednesday  and  Saturday  at 
4  o'clock,  unless  a  subsequent  entry  is  permitted  by  the  Judge  on 
aflBdavit. 

That  the  Prothonotary  shall  arrange  the  causes  so  entered  ae- 
cording  to  the  priority  of  the  Bar,  on  the  same  principle  as  in 
Term,  under  the  Practice  Act,  section  234. 

That  arguments  likely  to  occupy  a  considerable  time,  and  to  in- 

107 
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torfere  with  the  proper  business  of  the  Chambers  day,  shall  be  re- 
mitted to  the  Court  in  Term. 

That  costs  shall  be  taxed  as  heretofore,  but  on  a  subsequent 
day,  when  the  Chambers  day  is  taken  up  with  motions. 

Balifax,  26th  February,  1869. 


[The  above,  it  is  believed,  comprise  all  the  Rules  of  €oort  now(l«th  AprQ^  1870,) 
in  force,  except  such  as  are  embodied  in  the  Practice  Act  (^Revised  StututeSt  third 
series,  chap.  134),  cither  verbatim  or  In  substance.— RepJ 
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THE  PRINCIPAL  MATTERS. 


ABSENT  OB  ABSCONDING  DEBTOBS 405 

See  Practice,  1,  2,  3. 

ADMIBAIiTY,  rule  as  to  recovery  in 

It  18  the  rule  of  the  Admiralty,  ns  it  is  of  all  other  Courts,  that  a  party 
can  only  recover  senijidum  allegata  et  probata. — The  Alma 789 

JUDGE,  right  of  to  instruct  parties. 

It  is  competent  for  a  Judge  of  a-  Court  of  Admiralty  to  indicate,  ex  officio, 
to  the  parties,  any  view  which  may  seem  to  have  an  important  bear- 
ing on  their  rights. — The   Queen  t.  The  Chesapeake  and  Cargo ....  797 

JUBISDICTION,  how  objection  taken  to 814 

See  Special  Contract. 

PIiEADINGS 797 

See  Prize. 

PBACTIOE. 

It  is  the  ordinary  practice  of  the  Court  of  Admiralty  to  direct  property 
taken  by  pirates  to  be  returned  to  the  owners  without  delay,  and, 
except  where  there  is  a  strong  necessity  requiring  It,  without  requiring 

bail  for  latent  claims,  taking  care  to  protect  the  rights  of  the  sal- 
vors, and  the  droits  of  Admiralty. — The  Queen  v.  The  Chesapeake 
and  Cargo •  •  •  • 797 

PBOOKBDINGS 797 

See  Admiraltt  Judge. 

ADMINI8TBATOB  OB  EXEOUTOB,  amoutton  iffainst 086 

See  Practice,  14. 


11  INDEX. 

ADVER3B  POSSESSION. 

1.  The  Crown  cannot  grant  lands,  of  which  a  subject  has  been  in 
adverse  possessiun  lor  twenty  years,  without  first  re-investing 
itself  with  the  possession  by  oflfice  found. — Smyih  y.  McDonald  el  al..  274 

2.  The  Imperial  Act,  21  James  1,  Chap.  14,  is  in  force  in  this 
Province. — Ibid ; 274 

3.  Where  a  party,  who  has  been  put  into  possession  of  Crown  lands, 
by  a  Crown  surveyor,  whom  he  paid  for  the  survey,  and  who  ran  the 
base  line  of  the  lot,  sighted  the  side  lines,  and  marked  two  of  the 
corners,  afterwards  sells  without  writing  to  a  third  party,  who  goes 
in'o  possession,  claiming  the  whole  lot.  such  j>os8C8sion  is  adcerse  to 
the  Crown,  and  is  co-extensive  with  the  limits  of  the  lot,  and  not 
confined  to    tiie  actual  occupation. — Ibid 274 

4.  Where  a  son  of  such  third  party,  went  into  possession  of  the  lot  two 
j'ears  after  his  father*8  deatli,  made  improvements,  and  died  on  it, 
leaving  a  widow  and  cluldren  (some  of  whom  were  the  present 
defendants),  who  continued  in  possession,  and  extended  the  imi>rove- 
ments. 

Held  :  That  the  possession  of  surh  son,  and  of  his  widow  and  children 
was  advoi-se  to  the  Crown,  and  co-extensive  with  the  limi.s  of  the 
lot.— i^tW 274 

AFFIDAVIT,  to  set  aside  pleas,  by  wliom  to  be  made 7:J4 

8ce  Practice,  23. 

AIiIiEQATION   OF  MA.TERIAI.ITY 683 

Sec  Indictment  for  Perjurv. 

ALIiBOED  FRAUDULENT  CONVEYANCE. 

1.  A  Court  of  Equity  will  n  "t,  in  favor  of  a  judgment  creditor  who 
has  obtained  an  assignment  under  the  Insolvent  Debtors'  Act  of  a 
father's  property,  treat  as  fraudulent  and  void,  under  the  Imperial  Act* 
of  13  Eliz.  ch.  5  and  27  Eliz.  ch.  4,  deeds  made  by  the  father  to  his 
eon  of  all  his  property,  where sucli  deeds  wci*e  made  in  consideration 
of  valuable  past  services,  and  bound  the  son  to  the  payment  of  certain 
sums  to  the  father's  other  children,  and  his  grandchildren,  and  the 
jury  found  that  the  deeds  were  not  executed  with  intent  to  defraud 
tlie  creditor ;  although  at  the  tirde  the  deeds  were  made  the  judgment 
creditor  hid  obtained  a  verdict  against  the  father,  which  verdict, 
however,  the  father  believe<.l  and  was  advised  by  Counsel,  would  not  he 
sustained  and  did  not,  in  fact,  ripen  into  a  judgment  until  a  year  aft^ 
the  execution  of  the  deeds. — Foster  v.  Fowler  et  al 753 

2.  Conveyances  made  under  such  circumstances  are  not  mere  voluntary 
conveyances  within  the  meaning  uf  the  Acts  referred  to. — Ibid 753 

3.  A  voluntary  conveyance  by  one  not  indebted  at  the  time,  not  in 
embarrassed  circumstances,  an- 1  not  made  with  a  fraudulent  intent, 
cannot  bo  impeached  in  Equity  by  a  subsequent  creditor. — lUi 753 

4.  The  existence  of  a  single  debt  will  not,  per  sc^  invalidate  even  a 
voluntary  conveyance,  at  the  instance  of  a  prior,  or  of  a  subfiequent 
creditor. — Ibid » 753 
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AlilENS. 

1.  The  children  anci  grandchildren  of  nataml  l)orn  British  sulyecte, 
though  born  in  a  foreign  country,  are  not  aliens,  and  are,  therefore, 
Ciipjible  of  transmitting  real  estate  in  tins  Province  by  descent,  and 
otherwise  — Salter  v.  Hughes 409 

2.  Where  there  is  a  fiilure  of  inheritable  blood  by  reason  of  alienage, 
the  lands  do  not  escheat,  but  go  to  the  next  heir. — Ibid 409 

3.  Alien  defendants  are  not  entitled  in  this  Province,  in  any  case,  civil 

or  criminal,  to  a  jury  de  niedietate  linguce, —  Quceii  v.  Bur  Jell  et  al.f   126 

4.  An  alien  may  be  a  juror. — Ibid., 126 

AMENDMENT  OF  "WRIT. 

Amendment  allowed  of  Common  Law  Writ,  so  as  to  make  it  a  Summons 

in  Equity. — Nelson  v.    Connors 406 

See  Practice,  5. 

APPEATi  from  order  of  Justices  for  removal  of  paupers 695 

See  Practice,  7. 

APPEAIiS  IN  EQUITY • 836 

See  Equity  Court  Rules. 

A'WABD,  construction  of 

1.  Plaintiff  and  delie  idant  entered  into  an  agreement,  by  which  defendant 
contracted  to  finish  a  certain  vessel  l)elongin(^  to  the  plaintiiT.  Before 
the  couipietion  of  the  contract  the  vessel  was  burned,  and  a  difference 
having  arisen  as  to  the  amount  defendant  had  camel  under  the 
contnict,  plaintiff  and  defcnclaut  enteral  into  arbitration  lionds,  in 
which,  after  reciting  the  agreement,  and  that  the  vessel,  before  her 
completion,  had  been  consumed  by  fire,  tlic  subject  of  tlic  sul»mission 
was  stated  as  follows:  "Inconsequence  of  whicli,  diiierences  have 
arisen  l)etwcen  the  said  /.  B.  (the  plaintiff)  and  the  said  A.  M.  (the 
defendant,)  as  to  tlieir  accounts,  and  the  amount  the  said  A.  M,  ts 
entitled  to  ncvive  under  said  agreement.  Two  of  the  three  arbitrators 
made  an  award,  in  which,  after  stating  that  they  had  investigated  the 
matter  submitted  for  their  consideration,  they  awarded  **  That  the 
said  /.  B,  (the  plaintifl')  do  pay  to  the  said  A,  M.  (the  defendant)  the 
sum  of  £lUa,  unler  his  agreement,  and  the  matters  submitted  to  us.'' 

Pbintiff  had,  previous  to  the  submission,  paid  defendant  £184,  on  account 
of  tlie  work  under  the  contract,  and  suljscquent  to  the  award  he  paid 
liim  a  further  sum  of  £5,  and  took  a  receipt  frnrn  him  therefor,  which 
was  expressed  to  be  '*  in  full  of  all  dues  and  demands  to  date,'*  not- 
withstanding which  the  defendant  had  set  up  the  amount  of  the 
award  as  a  set-off  to  a  separate  demand  of  the  plaintiff. 

lleld  :  ( Young  0-  J.  and  DcsBarres  J.  dissenting) — First,  That 
parol  evidence  was  ina'imissiblo  t)  show  that  the  only  matter 
submitted  to,  and  considered  by  the  arbitrators  was  the  value  of  the 
defend-int's  work  on  the  vessel,  under  the  agreement,  and  that  the 
award  was  only  of  the  amount  at  which  the  work  was  so  valued, 
without  making  any  deduction  for  plaintiff's  imymcnts. — Second^ 
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That  the  receipt,  though  found  by  the  jury  to  have  been  prepared  by 
the  plaintiff  in  good  faith,  and  signed  by  the  defendant  with  a 
knowledge  of  its  contents,  and  of  all  the  circumstances,  was  no  bar  to 
the  defendant's  claim  on  the  award. — Bennett  v.  Murray 614 

BILL  OF   BALE ^^^ 

See  Wrecked  Vessel. 

BRITISH  SHIP,  tiU©  to H8 

See  Mercuant  Shipping  Act. 

BUILDING  ACT,  practice • 689 

See  City  Building  Act. 

BUILDING  SOCIETY,  construction  of  rules 502 

See  Mortgage,  3. 


CANAL,  cutting  of 23 

See  Parol  License. 

CAPIAS,  setting  aside 709 

See  Practice,  8. 

OAPTOB,  right  of,  how  it  may  be  lost 797 

See  Prize. 

CEBTIOBABI 525 

See  Practice,  9. 

OHAMPBBTY 130 

See  Joint  Purchase. 

CHANGE  OF  VOYAGE,  and  deviation  or  intention  to  deviate,  distinction 
between 

Where  a  vessel  insured  on  a  voyage  from  Halifax  to  Nassau  and  l>ack,  ar- 
rived at  Nassau^  and  sailed  thence  for  New  York,  having  previously 
taken  in  cargo  at  Nassau  for  New  York^  and  none  for  Hahjax;  and 
the  captain  expressed  his  determinntion  before  leaving  Nassau  to  re- 
turn tliere  or  to  some  other  West  India  Island  from  New  York^  and 
his  disinclination  to  return  to  HaUfao: ;  and  the  vessel  was  wrecked 
while  on  the  track  coin  men  both  to  the  voyage  from  Na&sau  to  Niw 
YorA:,  and  to  that  from  Nassau  to  Halifax. 

Held  :  A  change  of  voyage,  and  not  merely  a  deviation,  or  intention  to  de- 
viate, and  that  the  underwriters  were  not  liable. — Crowell  v.  Geddcs,  184 

CITY  BUILDING  ACT,  proceedings  under,  how  taken 

1.  The  application  to  a  Judge  under  25  Vict,,  chap.  27,  sect.  II, 
now  section  655  of  the  City  Charter  (27  Vict,,  ch.  81)  should  be  by 
informati(m  on  complaint  under  oath,  stating  precisely  and  clearly 
the  several  grounds  of  complaint,  and  the  proceedings  thereunder 
should  he  similar  to  those  under  Rev.  Statutes,  chap.  70,  sect.  52.— 
City   of  Halifax    v.   McLearn 689 

2.  No  Wiit  of  Summons  is  required,  and  the  information  may  lie  sworn 

to     before  a    Commissioner.-   Ifnd CfBO 
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COLLISION. 

1.    Where  both  collidiog  veeaels   are  in    fault,  neither  is  entitled  to 
recover  damages  or  coete  from  the  other. — The    Cordelia  and   The 
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Osprcy • 

2.  A  brigintins  was  beating  up  the  channel  leading  to  Halifax  har- 
bour l>etween  day-light  and  sunrise,  showing  no  lights,  and  it  being 
very  dark.  A  steamer  was  coming  out  of  the  harbour  at  full  speed, 
not  blowing  her  whistle,  nor  ringing  her  bell.  A  collision  occurred, 
resulting  in  damages  to  both  vessels,  for  which  damages  actions  were 
brought  on  behalf  of  each  vessel  against  the  other. 

Held  :  That  the  brigantine  was  in  the  wrong  in  exhil>iting  no  lights, 
and  that  the  steamer  was  also  in  fault  in  going  at  full  speed,  and 
that,  therefore,  neither  vessel  wus  entitled  to  recover  damages  or  costs 
from     the    other. — Ibid 772 

COIiOB  OF  TITIiB. 

Possession  by  descent  is  possession  under  color  of  title. — Per  Dodd  J. 
in   Smyth  v.   McDonald  et  al 274 

COMPOSITION  DEED 79,     731 

See  Deed,  1. 

CONSIDERATION  OP  PBOMISSOBY  NOTE. 

A  general  plea  of  no  consideration,  or  no  value,  not  stating  the  particular 
facts  which  show  the  want  of  consideration,  is  good  in  this  Province. 
— Chipman  v.  Ritchie 710 

CONSTABLE,  action  a|2:ainst. 

No  action  lies  against  a  constable  for  the  execution  of  a  warrant, 
however  defective,  where  the  magistrate  issuing  the  warrant  has 
juris^liction. — Per  Bliss  J.  in  McGregor  v.  Patterson 211 

OONSTBUCTION  OP  "WrLIi. 

See  Will. 

CONTEMPT  OP  COUBT. 

A  letter  written  by  a  Barrister  to  a  Jadge,  charging  the  Judge  and  the 
who!e  Court  with  partiality,  in  cases  in  which  he  was  a  party,  is  a 
contempt  of  Court,  for  which  the  Court  may,  of  its  own  motion, 
suspend  him  from  practice. — In  re  T.  J.  Wallace 654 

CONTINUANCE,  under  Bpeclal  oircumstances,  oosts 721 

Set  Practice,  11. 

CONTINGENT  INTEBEST,  sale  of 640 

See  Mortgage,  4. 

CONTBACT. 

See  Spbcipic  Perfobmanck.     SrECiAL  Contract.     Personal 
Contract. 

OOBPOBATION. 

1.  Where  a  party  elected  as  Alderman  in  October,  18(S2,  had  been  several 
times  convicted  of  drunkennese,  assaults,  and  disorderly  condact, 

between  the  years  1856,  and  1862,  bat  there  was  no  such  eonyiction  for 
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BIX    months  previous  to  his  election,  and  no  evidence  that  he  was  a 
common  drunkard, 
Held:  That  the  City  Council  had  no  power  to  declarehis  election  a  nullity, 
and  to  direct  that  another  Alderman  should  be  elected  in  his  place. — 
In  re  Thomas  Spence 333 

2.  A  Corporation  has  no  power  to  remove  a  duly  elected  member  of  ita 
own  body  for  crimes  committed  previous  to  his  election. — Ibid,, 333 

3.  It  is  not  necessary  in  this  Province,  on  an  application  for  a  quo 
warranto  information,  tliat  an  affidavit  should  be  filed  by  the  relator 
stating  that  the  motion  is  made  at  his  instance  — Ibid 333 

CUKBENOIT,  meaning:  of  the  word 

1.  By  the  terms  of  a  lease  of  property  situate  in  Nova  Scotia,  it  was 
provi<led  that  certain  payments  should  be  made  periodically  in 
**  Dollar-  and  Cents  of  United  States  currency."  After  the  execution 
of  the  lease  the  Congress  of  the  United  States  passed  a  law  aathorizin<^ 
an  issue  of  treasury  notes,  not  bearing  interest,  and  provided  that  they 
•*  shall  be  lawful  money  and  a  legal  tender  in  payment  of  all  debts 
"  public  and  private,  within  the  United  Slates^ — except  in  pnyment  of 
"  duties  on  imports,  and  interest  ou  UfUtcd  States  bonds  or  notes." 
Held  1  That  the  tender  of  United  States  treasury  notes,  issued  under  this 
Act,  was  not  a  le;i;al  and  sufficient  tender  of  the  payments  due  under  the 
lease. — Nova  Scotia  Tcleyraph  Company  v.  American  Telegraph 
Company 426 

DAMAGES 530 

See  Trespass. 

reduction  of 727 

See  Practice,  21. 

DEDICATION 17,    419 

See  1*UBLIC  niOHWAT. 

DEED. 

1.  Defendants  were  the  makers  of  two  promissory  notes  to  A.  dr  Co. 
which  the  latter  endorsed  to  the  Halifax  Banking  Company.  Before 
the  notes  became  due  both  defendants  and  A.  <!jr  Co,  became  insolvent. 
A  composition  deed  was  executed  between  defendants  and  their  credi- 
tors, by  which  the  latter  agreed  to  receive  eight  shillings  and  nine 
pence  m  the  pound,  in  fall  of  their  respective  debts.  This  deed  was 
not  executed  by  the  H.  B.  Co.,  but  they  took  new  notes  from  the  de- 
fendants embracing  at  this  ratio  all  their  claims  against  the  defen- 
dants on  promissory  notes,  including  the  two  notes  in  question,  and 
gave  the  following  receipt : 

**  Halifax  Banking  Company's  office,  24th  April,  1858. 
Received  from  Messrs.  Salter  fy  Twining  the  sum  of  one  hundred 
and  twenty  two  pounds  ten  shillings  currency,  being  the  compoeitioQ 
of  eight  shillings  and  ninepence  (8s.  9d.)  in  the  pound,  on  their  two 
notes  of  hand,  in  favor  of  Messrs.  Allison  4*  Co.  amounting  to  £280, 
and  discounted  by  Messrs.  Allison  4*  Co.  at  this  bank,  the  notes  being 
retained  for  the  purpose  of  receiving  a  dividend  from  the  estate  of 
AUison  ^  Co.  N.  T.  HiU,  cashier." 
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The  cashier  of  the  Ji.  B,  Co.  stated  **  that  the  Botes  were  lefl  in  tho 
bank  by  defendants  of  their  own  acoord  ;  that  had  the  notes  been 
required  bj  the  defendants  they  would  have  been  deliyered  to  them, 
the  bank  considering  the  defendants  wholly  discharged  of  any  farther 
claim  on  them  on  account  of  these  notes.''  lie  also  stated  that  there 
was  no  reservation. 

It  appeared  however  that  one  of  the  defendants,  at  the  time  the 
notes  were  so  left,  said :  ''The  bank  are  fully  entitled  to  receive  the 
whole  amount  of  the  notes,  and  with  that  consideration  I  leave  them 
with  you  for  the  purpose  of  recovering  from  Messrs.  Allison  (A. 4*  Co,) 
the  difference  from  their  assets." 

The  H,  B,  Co.  subsequently  obtained  ten  shillings  in  the  pound  on 
the  face  of  the  notes  from  the  estate  of  A.  4'  Co.,  (neither  A.  4r  Co, 
nor  their  assignees,  it  would  appear,  being  aware  at  the  time  of  the 
transaction  between  defendants  and  the  bank),  and  the  action  was 
brought  by  the  assignees  oi  A.  4-  Co.  to  recover  from  defendants  the 
balance  due  on  the  face  of  the  notes  after  crediting  the  £123  10s. 

Held  :  by  Young  (X  J.,  Desbarres  and  Wilkins  J  J,  {Bliss  and  Dodd  33, 
dissenting),  that  the  H.  B.  Co.  had  absolutely  discharged  the  defen- 
dants from  all  liability  on  account  of  the  notes,  and  that  the  action 
could  not  be  maintained. 

By  Wilkins  J.,  that  by  the  acceptance  of  the  composition  the  H.  B. 
Co,  became  virtually  parties  to  the  composition  deed,  and  bound  by 
all  its  terms. — Lavcson  et  al.  v.  Salter  et  al 70,    731 

2.  The  receipt  of  the  consideration  money  in  a  deed  is  conclusive  at  com- 
mon law,  but  a  Court  of  Equity  looks  to  the  real  character  of  the  deal- 
ing, and  gives  the  vendor  a  lien  on  the  estate.-  Nelson  v.  Connors..  407 

DBMUBBEB 670 

See  Libel. 

DEVIATION,  and  change  of  ▼oyase,  distinotion  between ISi 

See  Chanqk  or  Voyaqb. 

EJECTMENT,  costs  on  amendment,  Ao 13 

-See  Practice,  10. 

proof  in 366 

See  Graht. 

EQUITY  OOUBT  BUTiES 836 

ESCHEAT 409 

See  Aliens,  S. 

ESTATES  TAITj  aboUshed. 

The  ProviDcinl  Act  (chap.  112,  Rev.  Stat.y  second  series)  is  retrospective, 
and  abolishes  absolutely  all  estates  tail,  even  although  a  valid 
remainder  be  limited  thereon. — In  re  Estate  of  John  Simpson 317 

BBTBBATpra  BEOOaNIZANOX 701 

See  Praotici,  20. 

108 
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EXECUTION  affainst  estate  of  deceased 371,    G8S 

See  Practici,  14,  15. 

of  WiU 687 

See  Will,  4. 

JBXJUCUTOB,  duty  of 383 

See  Practice,  16. 

OB  ADMINISTBATOB.  exeoution  affainst 686 

See  Practicb,  14. 

irSMAIiS  VOT£BS  retjeoted 211 

See  School  Rate. 

FOBFEITUBE*  •  •  • .797 

See  Pkize. 

PBAUD  must  be  specially  pleaded. 

1.  Where  fraud  is  relied  on  as  a  defence,  or  as  an  answer  to  defendant's 
pleas,  it  must  in  all  cases  be  speciaUj  pleaded. — Me  Gregcr  t.  Pat- 
terson   211 

S.    Where  a  verdict  was  found  on  the  ground  of  fraud,  but  there  was  no 

plea  of  fraud  on  the  record,  the  Court  set  the  Terdict  aside Hill  t. 

Archbold 452 

3.    Unless  fraud  be  specially  pleaded  no  evidence  can  be  given  of  it Ibid,  453 

FBAUDITLBNT  CONVEYANCE 753 

See  Aludqed  Fraudulent  Convetancs. 

QENEBAIi  BUIiES 83| 

QBANT,  construction  of 

Where  the  position  ef  the  natural  boundaries  described  in  a  grant  cannot 
be  ascertained,  and  there  is  no  proof  of  the  original  survey,  the  limits 
of  the  grant  cannot  be  extended  by  implication  beyond  the  courses 
and  distances  mentioned  in  it. — Twining/  v.  Stevens 305 

HIQHWAT, plea  of  im  not  dirlsible-  •  •  • 17 

See  Pleadino,  2. 

INDICTHENT  FOB  FEBJUBT,  when  insufficient. 

1.  In  an  indictment  for  peijury ,  which  charged  the  defendant  with  having 
sworn  falsely  on  certain  proceedings  before  Justices,  whwein  he  was 
examined  as  a  witness,  the  allegation  of  materiality  averred  that  *^  the 
■aid  D,  R,  (the  defendant)  being  so  sworn  as  aforaaid,  it  then  and 
there  became  material  to  be  enquire  and  ascertain,*'  Ac. 

Held  bad,  as  not  sufficiently  shewing  that  the  alleged  peijaiy  was  eoo- 
mitted  at  the  said  proeeedinge. — The  Queen  v.  Ross ^ 

INSOZiVENT  ACT,  1869,  rules  relating  to 831 

rNSOIiVliNT  ESTATE  of  deceased  party,  ezeoutton  Asalnal M 

See  Practice,  14. 
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XETSXTBANGB. 

Where  property  was  insured  in  the  name  of  O.,  but  the  policy  contained 
the  following  claase :  '*  Loss,  if  any,  payable  to  the  order  of  B,,  if 
claimed  within  sixty  days  after  proof,  his  interest  therein  being  as 
mortgagee." 

Held :  (JDodd  J.  dissenting)  that  B.  might  bring  an  action  on  the  policy 
in  his  own  name ,  and  that  he  must  be  taken  to  be  the  party  insured. 

Held,  also,  that  it  was  no  objection  to  B/s  recovery,  that  the  preliminary 
proo6  were  furnished  by  him  and  not  by  O. — Brush  y.  JEtna  Insur- 
ance   Company 459 

See  also  Usage  or  Traue. 

HSniBEST,  when  it  may  be  recorered. 

Interest  is  recoverable  on  goods  sold  on  credit  from  the  date  at  which 
the  credit  expired,  where  such  is  the  usage  of  trade  at  the  place  where 
the  goods  are  sold,  although  there  may  have  been  no  previous  dealings 
between  the  parties,  no  engagement  to  pay  interest,  and  no  notice 
under  the  statute  that  interest  would  be  claimed. — Bannerman  et  al, 
Y.Fullerton 1200 

JOINT  POSSESSION 35S 

See  RspLXViN,  1. 


1.  Where  a  party  has  been  authorized  to  enter  into  a  speculation  on  the 
joint  account  of  himself  and  others,  and  the  n^^ociation  has  been  bro- 
ken off,  he  cannot  afterwards  renew  it  on  his  own  account,  and  purchase 
for  his  own  benefit,  without  first  notifying  the  other  parties,  so  as  to 
give  them  an  opportunity  of  uniting  with  him  in  the  purchase,  if  so 
disposed. — Allan  etd.y,  McH^ey 190 

3.  The  doctrines  of  maintenance  and  champerty  are  largely  modified  by 
the  modem  cases. — Ibid^ 190 

JXXDQMBNT  B7  DEFAUXiT,  settinic  aside 697 

iS«e  PaACTiCB,  17. 

JUBOB,  an  alien  may  be  a 196 

See  Alons,  4. 

JUBT,  irregularity  in  drawing  of • •    717 

Set  Practice,  96. 

power  of •   444 

See  Wrecked  Vessel,  I. 

IiBaAOIBS. 

The  real  estate  of  a  testator  is  not  liable  for  the  payment  of  legacies,  un- 
less it  is  manifest  from  the  will  that  such  was  the  testator*s  intention. 
^Inre  Estate  of  McKay 131 

JJiABUJTY  of  public  bodies Ill 

See  PuBUO  Bodies. 

lalBEJat  snlllcdeney  of  ooiints 

In  an  action  for  libel,  the  third  count  of  the  declaration  alleged  that  the 
defoodant  fiilsely  and  mallcionBly  printed  and  pabliahed  of  the 
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tiff,  in  rdation  to  his  calling  as  a  minister  of  the  Goipel,  the  word? 
following:  ** Notices.  All  persons  who  have  at  any  time  paid  Mr. 
William  Bowers  (meaning  the  plaintiff),  formerly  of  the  Lutheran 
church  in  Nova  Scoita^^*  (meaning  that  the  plaintiff  at  the  time  of 
such  publication  was  falsely  pretending  to  be  a  Lutheran  minister  in 
Nova  Scotia,)  **  any  money  for  funeral  senrices,  will  confer  a  great 
favor  upon  the  public  generally,  by  handing  in  their  names  to  the 
editor  of  this  paper  ns  early  as  they  possibly  can,  and  before  the  close 
of  the  first  week  in  October  next/' 

Held,  on  demurrer,  that  the  count  as  containing  proper  averments  and 

innuendoes  was  good. — Boivers^,  HtUcfnnson 679  ^ 

MAINTENANCaB 120 

See  Joint  Pubchass. 

ICATSBIAXiITT,  aUegation  of  •  >  • 68^ 

See  Indictment  for  Perjitrt. 

MEMOBANDA  of  appointments,  Ao, 246,  366,  458,  525,  8U 

MBBCAimijE  IjA'W  AMENDMENT  ACT,  1866,  oonstruction  of. 

Section  7  of  the  Mercantile  Law  Amendment  Act  of  1865  (28  Ftc^.,ch.  10) 
has  a  retrospective  operation  as  regards  rights  of  action,  but  does  not 
apply  to  actions  commenced  before  its  passage. — Coidton  v.  Song- 
ster et  al 67S 

MEBOHANT  SHIPPING'  ACT,  1854. 

1.  The  title  to  a  British  ship  Is  not  affected  by  the  delivery  of  a  Writ  of 
Execution  to  the  sheriff  against  the  owner  of  the  M^—Cahoon 
et  al,  V.  Morrow 14S 

2«  Nothing  will  aSect  such  title  except  registry,  as  required  by  the 
Merchant  Shipping  Act  of  IB54..—Ibid 148 

Construction  ©f  Secttaai  298 772 

See  Collision. 

irn-RAT.  NECESSITY ^ 

See  WRECKsn  Vessel,  1. 

MOBTGAQE. 

1.    A  document  forty-five  years  old,  in  terms  a  mortgage  of  real  estate, 
was  without  seal,  and  had  no  trace,  mark,  or  impression  of  any  seal ; 
but  it  contained  the  usual  testatum  dause  before  the  signature  of  the 
parties,  and  the  usual  form,  *' signed,  sealed,  and  delivered  in  the 
presence  of/'  before   that  of  the  witnesses.    In  the  registry  of  the 
alleged  mortgage,  two  years  after  its  date,  tiie  regiBtrar  bad  placed 
opposite    the    signatures  both  of    the   alleged    mortgagor  and  his 
wife,     (who     signed     by    marks)  ^    the    osaal     marks     [L.    S.] 
The    wife   of   the    alleged    mortgagor   had    also    acknowledged 
her  reletise  of  dower,  bef<»re  a  Justice  of  the  Pl3aoe-,aiid  the  assignment 
of  the  alleged  mortgage  two  years  after  its  date  was  under  seal.    The 
alleged  mortgagor,  fifteen   years   before   action  brought,  verbsfltf 
aekoowiedged  that  the  debt  secured  by  the  alleged  mortgage  wn  ft 
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juBt  debt,  but  declined  to  give  anj  farther  security  or  to  pay  tho 
money,  alleging  poverty  as  a  reason,  and  asking  time  to  consider, 
and  shortly  aflerwards  positively  refused  to  sign  any  papers,  or  to  take 
any  other  course  in  the  matter.  No  payment  on  account  of  the  alleged 
mortgage  had  been  made  for  more  than  forty  years  before  action 
brought,  except  six  dollars  for  interest  thirty-one  years  before  the 
issue  of  the  writ,  which  was  iomiediately  returned  on  the  alleged 
mortgagor  s  pleading  poverty,  and  was  not  credited  on  the  back  of  the 
alleged  mortgage,  nor  in  the  account  book. 

Held,  in  an  action  for  foreclosure  of  the  alleged  mortgage,  (  Youn^  C.  J. 
and  !)(;</(/ J.  dissenting),  that  the  existence  of  seals  to  the  alleged 
mortgage  at  the  time  of  its  signature  might  be  presumed. 

By  BiisSy  DesBamSy  and  WilkinSy  JJ.,  that  the  verbal  acknowledgment 
by  the  alleged  mortgagor  of  the  justness  of  the  debc  rebutted  any 
legal  presumption  of  payment. — Martin  et  al.  v.  Barnes  et  al 291 

2.  Where  a  mortgagor,  by  two  distinct  transactions,  has  mortgaged  two 
properties,  one  of  which  on  sale  under  foreclosure  has  not  realized 
the  sum  for  which  it  was  mortgaged,  the  mortgagor  will  be  allowed  to 
redeem  the  other  property  without  payment  of  the  balance  due  on  the 
first  mortgage. — Slayter  v.  Johnston  et  al 509 

3.  Where  there  is  a  discrepancy  between  the  rules  of  a  Building  Society 
and  the  Tables  annexed  thereto,  and  referred  to  m  them,  the  tables 
will  govern,  and  a  mortgagor  of  the  Society  will  be  allowed  to  redeem 

on  payment  of  the  sum  indicated  by  the  Tables. — Ibid 502 

4.  Tho  granting  of  an  order  of  sale  of  mortgaged  premises  after  fore- 
closure, where  the  interest  of  the  mortgagor  is  only  contingent^  is 
discretionary  with  the  Court  of  Equity ;  and  that  Court  having 
refused  an  order  of  sale  in  such  a  case,  where  the  mortgager  made 
default,  the  G)urt  dismissed  the  appeal  therefrom,  ( Wilkins  J. 
disscntiog). — Hutchinson  v.  Witham  et  al 640 

El'ON-BNTBY  OF  BUXiB,  rule  disoharsed 668 

<See  Practice,  IB. 

Bf  OTIOE  TO  QUIT,  what  is  not 

The  following  written  notice  was  served  on  a  tenant  on  the  1st 
February,  186i :  '' Dartmouth,  Feb  1,1861.  Mrs  L.  will  please 
take  notice  that  the  rent  of  the  house  she  now  occupies  will  be 
twenty-five  pounds  per  annum,  commencinj;  May  1,  1864.  Respect- 
.  fully,  P.  F."  The  tenant  had  previously  paid  a  rent  of  £23  a  year 
for  the  house.  At  the  time  the  tenant  was  served  with  this  notice, 
she  said  that  she  would  not  p-^y  that  rent,  that  she  would  give  up 
the  house.  The  landlord  subsequently  told  her  that  if  she  would 
not  keep  the  house  it  was  let,  to  which  she  replied  that  she  certainly 
would  not  keep  it. 

Held  :  That  the  notice  was  not  even  under  all  these  circumstances,  a  notice 
to  quit.— Loii^ T.  EllioUetal 703 

Sei  TxNijrcr  at  Incrbasid  Rxnt. 
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FABOIi  EVJLDBNCB  is  inadmiMible  to  ezplAln  award 614 

See  Award. 

lilGENSE,  revooatton. 

Plaintiff  derived  title  to  a  mill  through  his  fiither,  who,  forty-fiYe 
yean  ago,  cut  a  canal  through  the  kuid,  now  belonging  to  the  deibn- 
dant,  and  through  which  canal  the  water  flowed  to  the  mill  until 
nineteen  years  ago,  when  B.,  the  then  owner  of  the  land,  gaTe  Terbal 
permifieton  to  the  plaintiflf  to  cut  a  new  canal  in  substitution  of  the 
old  one,and,  though  he  gaTe  no  express  leave  to  the  plaintiff  to  make  a 
dam  on  said  land,  did  not  object  to  it  when  made.  The  plaintiff, 
shortly  after  the  permission  thus  given,  cut  the  new  canal,  which  was 
200  yards  north  of  the  old  one,  and  erected  the  dam.  Defendant 
derived  title  under  jB.,  and  there  wero  no  reservations  in  any  of  the 
deeds.  Ten  years  after  this,  and  after  he  had  been  privy  to  the 
plaintiffs  repairing  the  dam,  defendant  abated  it,  without  tendering 
to  plaintiff  the  expense  of  its  erection. 

Hold :  That  the  permission  thus  given  for  the  cutting  of  the  new  canal, 
and  the  erection  of  the  dam,  not  being  under  seal,  was  to  be  accounted 
only  a  parol  license,  revocable  at  any  time,  and  that  the  defendant 
might  lawhilly  abate  the  dam,  and  (per  Dodd  J.)  that  the  convey- 
ance to  defendant  was  a  revocation. — Ripley  v.  Baker 23 

,  removal  of 686 

See  Practicb,  7. 

,  indictment  for  held  bad 683 

See  Indictmknt  for  PsRJURr. 

PBB80N All  GONTBAOT,  what  constitutes 

The  plaintiff,  by  agreement  under  seal,  contracted  to  serve  the  testator  in 
the  business  of  bookseller  and  stationer,  as  he  should  direct,  for  a 
term  of  three  years,  only  two  of  which  had  expired  at  testator's 
death.  It  was  also  agreed  that  testator  should  pay  the  plaintiff, 
in  consideration  of  such  services,  a  fixed  yearly  salary ;  but  no 
mention  was  m&de  in  the  agreement  of  the  personal  representative  of 
either  party,  nor  any  provision  made  therein  in  ease  of  the  death  of 
either  party  be^re  the  expiration  ot  the  term. 

The  testator,  by  his  will  directed  his  executors  (the  defendants),  on  bis 
decease,  to  dismiss  the  plaintiff,  which  they  accordingly  did. 

Held :  That  the  agreement  was  a  mere  personal  contract,  determinable  by 
the  death  of  either  party,  and  that  no  action  could  bo  maintained 
against  the  executors  by  the  plaintiff  for  his  dismissal,  nor  for  the 
insertion  in  the  will  by  the  testator  ot  the  clause  directing  it.^  Gfant 
V.  Johnson  ei  al 498 

PIBATXS,  property  taken  by.  Admiralty  praotioeas  to 797 

See  Admoultt  Practior. 

PZiBADINa. 

I.    Declaralion, — In  an  action  on  a  promissory  note,  by  the  indorsee 

against  the  maker,  the  decliiraticm  should  allege  that  the  note  was 

indorsed  before  it  became  due.    Chipman  y,  RUckk « 710 
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2.  Highway. — ^The  plea  of  a  highway  is  not  diTiBible,  and  must  be  made 
out  as  pleaded. — Leary  v.  Saunders  et  al n 17 

3.  Plea. — Where  the  defendant,  in  an  action  on  a  promissory  note  by  the 
indorsee  against  tne  maker,  relies  on  an  agreement  with  the  payee  as 
a  defence,  the  plea  should  allege  that  the  note  was  indorsed  ^fter  it 
became  due. — Chipman  y.  Ritchie 710 

4.  Pleading, — ^Every  pleading  must  be  an  answer  to  the  whole  of  what  is 
adversely  alleged,  and  professed  to  be  answered  thereby ;  and  this 
principle  is  not  affected  by  payment  into  Court  under  a  particular 
plea,   (Johnston  £.  J.  dubitante) . — Lake  t.  Lawson 668 

5.  Release. — A  general  plea  of  release  of  action  is  bad,  if  the  release  be 
not  pleaded  as  being  made  under  seal.  A  plea,  setting  forth  an 
agreement  between  plaintiff  and  defendants  that  plaintiff  should 
accept  third  parties  as  paymasters  for  the  amount  of  his  claim  against 
defendants,  that  said  third  parties  agreed  to  pay  the  same  to  plain- 
tiff, and  that  plaintiff  accepted  the  said  third  parties  and  released 
defendants,  is    good. — Cozens   t.  Wier  et  al 123 

FBAOTICE. 

1 .  Absent y  ^c,^  Debtors, — It  is  no  objection  to  an  affidavit  for  an  attach- 
ment against  an  absent  or  absconding  debtor  that  it  is  headed  In  the 
cause,  nor  that  the  deponent,  who  was  the  plaintiff,  described  him- 
self as  *'  /.  ii.,  of  Shelbume,  merchant,  the  defendant  in  this  cause," 

as  the  latter  words  may  be  r^ected  as  surplusage. — Allan  v.  Caswell.  405 

2.    The  affidavit  stated  the  debt  to  be  for  goods  sold  and  for 

interest,  without  alleging  a  contract  to  pay  interest,  or  distinguishing 
the  amount  due  for  interest.  Held,  that  this  vras  a  defect  which  might 
be  cured  by  waiver,  and  that  it  was  so  cured  in  this  case  by  lapse  of 
time,  and  a  step  taken  in  the  cause,  (though  the  step  itself  was  a 
nullity),  as  it  appeared  that  the  attachment  was  issued  in  June  1869, 
and  the  defendant,  in  July,  1802,  by  letter  spoke  of  the  suit  and  ad- 
mitted the  debt, — that  judgment  was  enterad  in  May,  1863,  and  that 
the  defendant  filed  an  appearance  and  plea  on  3rd  October  without 
leave. — Ibid 405 

3. Where  an  execution  is  taken  out  on  an  attachment 

against  an  absent  or  absconding  debtor,  without  the  bond  for  such 
execution  having  been  allowed  by  the  Court  or  a  Judge,  the  Court 
will  set  it  aside  but  without  costs,  though  the  bond  be  actually  made 
and  filed  before  the  issue  of  the  execution,  and  the  sureties  unex- 
ceptionable.— Ibid 405 

^  4.  Affidavits, — Affidavits  on  which  a  rule  is  obtained  must  be  read  at 
the  argument ;  and  affidavits  in  reply  may  be  used  in  shewing  cause 
againt  it. — Thome  y,  Shaw 542 

5.  Amendment. — Amendment  allowed  under  peculiar  circumstances  of 
Common  Law  Writ,  so  as  to  make  it  a  Summons  in  Equity. — Nelson 

V.  Connors 407 

6.  Semble, — ^A  Writ  cannot  be  amended  on  trial  by  the  ad- 
dition of  a  new  plaintiff witboot  such  plaintiff's  consent. — Cahoan 

it  al.  T.  Morrow 149 
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7.  Appeal.— Jio  appeal  lies  directly  to  the  Supreme  CSoort  from  an  order 
of  JuBticee  for  the  removal  of  paupers.  Eren  in  a  regular  appeal 
new  evidence  cannot  be  taken  in  this  Court. — Overseers  of  the  Poor 
for  Greenfield  v.    Overseers  of  the  Poor  for  Goshen 695r 

8.  Capias. — Where  the  defendant,  in  the  affidavit  on  which  a  rale  to  set 
aside  a  capias  is  granted,  swears  positively  that  he  was  not  about  to 
leave  the  Province  at  the  time  of  his  arrest,  and  had  not,  nor  has  any 
intention  of  doing  so,  the  affidavit  in  reply  must  state  facts  from 
which  it  can  clearly  be  inferred  that  it  was  bis  intention  to  leave,  or 
the  rule  will  be  made  absolute. — Hunt  v  Harlow  • 709 

9.  Certiorari. — It  is  discretionary  with  the  Court  on  an  application  for  a 
Writ  of  Certiorari,  either  to  grant  the  Writ  in  the  first  instance,  or 
merely  a  rule  niti  therefor. — In  re  T.  /.  Wallace 525 

10.  Costt  in  ISectment. — ^Where  a  defendant  in  ^ectmeot  first  pleaded 
denying  the  plaintiffs  right  to  the  possession  of  the  whole  of  the  land 
claimed,  but  afterwards  obtained  leave  to  amend  his  plea,  so  as  to 
limit  his  defence  to  a  part  of  the  land  only,  and  that  the  amended 
plea  should  be  treated  as  if  pleaded  in  the  first  instance,  and  the 
plaintiff  then  signed  judgment  for  the  residue,  and  discontinued  as  to 
that  part  covered  by  the  plea, 

Held :  That  the  plaintiff  was  entitled  to  costs  (m  his  judgment  for 
that  portion  of  the  land  disclaimed  by  the  amended  plea,  and  the 
defendant  to  judgment  with  costs  for  that  portion  for  which  he  de- 
fended.— Fairbanks  v.  Roles 13 

11.  Costs  of  the  Day, — A  cause  had  been  set  down  for  trial  by  a  special 
jury,  at  the  instance  of  the  plaintiff' 's  attorney  ;  but,  the  venire  not 
having  been  issued  in  time,  ten  only  of  the  special  jury  attended. 
The  plaintiff  ofiered  to  try  the  cause  with  nine  of  the  jurors  who  so 
attended,  or  with  the  common  jury,  but  the  defendant  refused  to  con- 
sent, and  the  cause  was  continued. 

Held  :  That  the  defendant  was  not,  under  these  circumstances,  en- 
titled to  the  costs  of  the  day. — Zink  v.  Zink 721 

12.  Costs  on  Rules. — Costs  will  always  be  given  on  rules  made  absolute 
unless  the  Court  otherwise  order. — Per  Bliss  J.  in  Cowling  v. 
LeCain 720 

13.  Costs  of  Witnesses. — Where  two  suits  are  brought  for  the  same  cause 
of  action  by  the  same  plainti£b  against  different  defendants,  but  the 
pleas  are  the  same,  and  the  vntnesses  the  same  in  both  suits,  and  no- 
tice of  trial  is  given  in  both  for  the  same  time,  the  witnesses  are  en- 
titled to  fees  only  in  one  of  the  suits. — The  Nova  Scotia  Land  and 
Gold  Crushing  and  Amalgamating  Company  (Limited)  v.  Ardkibald 
Bollony.    Idem  v.  Neal  BoUong 723 

14.  Execution. — Where  a  Judgment  has  been  duly  recorded  in  the  life 
time  of  a  deceased  party,  and  his  estate  has  been  declared  insolvent 
by  the  Probate  Court,  an  execution  may,  nevertheless,  be  issued  on 
such  Judgment,  on  a  proper  suggestion  of  the  faets  on  the  record, 
against  his  executor  or  administrator,  but  can  be  extended  only  on 
the  land  bound  by  such  judgment. 
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If  any  balance  remain  due  to  such  jod/^ent  creditor,  afler  a  sale  of 
the  land  under  such  execution,  he  is  entitled  to  claim  therefor  oat  of 
the  pergonal  assets  of  the  deceased,  under  the  provisions  of  section  70 
of  the  Probate  Act,  (Rev,  Statutes,  ch.  ia^),—Burrowes  v.  Isnor.       686 

15      An  execution  binds  the  |;oods  of  a  defendant,  as  against 

himself  or  his  personal  representatives,  from  the  date  of  its  issue,  and 
can  be  levied  on  them  notwithstanding  his  death,  (  Young  C.  J.,  dis- 
senting) . — Burrows  v.  Isener 371 

16.     An  executor  and  trustee  who  has  by  his  pleas  admitted  that 

he  has  funds  of  the  testator's  estate  in  his  bands,  may  be  compelled,  at 
the  suit  of  his  co-executor  and  co-trustee,  on  sufficient  grounds  shown, 
to  pay  such  funds  into  Court,  and  also  to  lodge  in  Court  all  securities 

reprea  enting  such  funds. — Dunphy  et  a/,  v.  Wallace 383 

17.  Judgment  by  Default, — An  affidavit  to  sot  aside  a  regular  judgment  by 
default  must,  in  general,  be  made  by  the  defendant  himself,  and  not 
by  his  attorney. 

The  deponent  in  such  a  case  must  swear  to  a  personal  knowledge  of 
the  facts,  ani  not  merely  to  his  belief. — Malone  v.  Duygan 697 

18.  Non-entry  of  Rule. — Where  a  rule  is  not  entered  for  argument  by  the 
party  who  obtained  it  within  the  jGrst  four  days  of  the  Term  in  which 
it  is  returnable,  and  no  affidavits  accounting  for  the  delay  are  filed:  by- 
him  within  the  time,  the  rule  will,  on  motion  of  the  opposite  P^u^y* 

be  discharged  with  costs. — Morton  v.  Campbell 668 

19.  Notice  of  Trial. — It  is  no  objection  to  a  notice  of  trial  thai  it  is 
headed  with  the  name  of  only  one  of  the  plain  tiffii,  if  the  defendant 
has  not  been  misled  thereby. — Keane  et  at  v.  Sharp 540 

20.  Recognizance. — Judgment  will  be  entered  on  a  recognizancejagaimrt 
both  principal  and  sureties,  where  the  principal  has  not  appeared  in 
accordance  with  the  condition  of  such  recognizance,  and  where  a  rule 
nisi  for  such  judgment  has  been  served  on  the  sureties,  and  th«  prin- 
cipal has  lefl  the  Province,  and  they  have  failed  to  show  cause. — The 
Queen  v.  Cudihey ..».^  701. 

21 .  Reducing  Damages. — Where  a  verdict  is  found  against  the  ohargro£  the* 
Judge,  and  the  uncontradicted  evidence  of  the  only  witness  examined 
at  the  trial,  for  a  larger  amount  than  the  evidence  warrant8y.the'Coart 
will  either  order  a  new  trial,  or,  if  the  plaintiff  consents*,  redaee  the* 
damages  to  the  sum  warranted  by  the  ey|denoe. 

The  Court  have  power  so  to  reduce  the  c£Bimages,.with  tbeeaawat  of 
the  plaintiff  alone,  and  against  tbe  will  of  the  defendant.. 
The  question  of  costs  in  such  cases  will  depend  on  the  partiealar  oir- 
oumstanoes. — Risser  €t  al.  v.  Hart  et  al 727 

22.  Setting  aside  Pleas. — Pleas  which  are  only  demurrable  cannot  be  set 

aside  as  fialse,  frivolous,  and  vexatious,  under  Revised  Statutes^  chap. 
134,  sec.  71. 

An  application  to  set  aside  ploaa  under  this  section  should  be  made 
promptly. 

In  applications  of  this  kind  tbe  fhlsity  of  the  pleas  is  always  tbe 
main  enquiry. — ChipmanY.  Ritchie 710 

109 


23.    A»  sffidayit  to  eti  aside  pleas  as  false,  tnmAona, 

or  vexatious,  must,  m  geaefal^,  be  made  by  the  plaintiff  himself,  and 
must  state/acf5  sbowiog  tbat  the  pleas  are  so. 

An  a£BdaTit  made  by  plaintiff's  Couasel  ooatakMiig  a  mere  gsoeral 

statement  that  the  pleas  are  false^  frivolous,  and  vexatious,  as  he  has 

been  informed  by  the  plaintiff  and  verily  believes,  though  unooatra- 

dicted  by  any  affidavit  on  the  part  ot  the  defendant,  is  not  sufficient. — 

Crioson  V.  Kilty •  •••  ••••  ••••  ••»•••••••  ••••  •»»•  »••••  »•••  ••••  ••••  ••••    4 
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24.  Sming  aside  vtrdid.-^Vfhun,  a  verdict  was  found  on  the  jrround  ot 
fraud,  but  there  was  no  plea  of  firaud  on  the  reoosd,  the  Court  set  the 
verdict  aside.— Hi//  v.  ArckMd 455 

25.    Where  a  verdict  is  fbun^  agninffi  uncontm* 

dieted  evidence  and  the  charge  of  the  Judge,  the  Court  vrill  set  it 
aside.— TAome  V.  Skmur, 345 

26.    A  verdict  will  not  be  set  aside  on  the  ground 

of  an  irregularity  in  the  drawing  of  the  jury,  where  the  attorney  of 
the  complaining  party  hikd  the  means  of  knowledge  of  the  irregularity 
at  the  trial,  and  made  no  objeoiion  then ;  and  it  was  not  shown  that 
the  verdict  was  otherwise  improper,  or  that  any  injustice  was  done 
thereby ,  or  that  the  officer  who  drew  the  jury  vras  infiaenc«d  by 
corrupt  or  improper  motives. 

The  granting  of  new  trials  on  account  of  such  irregularities  is  entirely 
in  the  diseretioa  of  the  Coort. — Cowling  v.  JLe  Cain 717 

PKTBTiTMTNABY  FBOOPS,  who  maj  fiiniislL 459 

See  Insvranck. 

FBBSUMFTZON  OP  PAYUQVT »l 

See  MoRTGAOB,  1. 

OF  SSAI« 291 

See  M0RTOA6B.  I. 

FBIZX,  rinht  to,  how  lost. 

1.  The  right  of  a  captor  to  a  prize  may,  by  his  subsequent  mfsoondnct  trt 
regard  to  the  captured  vessel,  be  wholly  lost,  and  the  vessel  thereby 
foHeited  to  the  Crown  jure  coronm, — The  Qmeen  v.  The  Chesapeakf 
and  Cargo 797 

2.  Alleged  belligerents  who  have  violated  Her  Majesty's  prodaB»tioa  of 
neutrality;  grossly,  wilfully,  and  stealthily  violated  her  territory,  re- 
sisting with  force  her  officers  seeking  to  execute  the  process  of  her  ma- 
gistrates, are  guilty  of  such  misoooduot  as  renders  any  prue  takea  by 
them,  even  if  it  were  lawfully  taken,  sulyect  to  forfeiture  to  the 
Grown. — Ibid 7U7 

3     The  Court  will  entertain  no  plea  on  behalf  of  persons  so  acting.'— JMi.  797 

4.  The  act  of  a  belligerent  in  bringing  an  uncondcmned  prise  into  a  neu- 
tral port,  to  tLxM  recapture,  is  ao  ofienee  so  giavw  agaioet  the  neotiml 
State,  that  it  ipso  facto  subjects  the  prize  to  forfeiture  — IM 797 
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PBOBA.TB  ▲OT,<Il.  8..  ok.  130. 2nd  aariat,  mo.  13  A 18.) 

Conatruction  of  eet.led.— /n  re£s/a<«  of  McKay 131 

OOITBT.  powar  of- 649 

See  Will,  5. 

FK01CI880BT  NOTE,  action  by  indoraaa.  dadlarfttlon ilO 

See  Plkading,  1. 

FUBI.IO  BODIS8,  liabUity  of  for  torta. 

Plftio tiff  Buatained  an  injury  from  earth  left  on  the  street  by  F.  F.,  bad 
obtained  peroiisBion  from  P,^  a  public  officer,  (Superintendent  of 
Stroeta)  in  the  employ  of  defendants,  to  place  tbe  earth  there,  bat  not 
to  leave  it  there  after  ten  o*clock  at  nif ht  The  earth  was  left  on  the 
street  ail  night,  but  the  accident  occurred  before  ten  o'clock.  It  did 
not  appear  that  the  defendants  were  aware  of  the  earth  being  so 
deposited  or  left. 

Held:  That  as  the  defendants  were  a  public  body,  discharging  a  public 
duty  gratuitously,  and  had  ne  slmre  or  participation  in  the  wrong 
complained  of,  it  haying  been  done  without  thair  consent  or  knowl- 
edge, that  they  were  not  liable,  and  that  the  action  could  not  be 
maintained.— ^Miu  V.  dtj/  •/Hdiifax.'* HI 


1.  Where  land  was  used  as  a  way  in  the  eariy  settlement  of  the  coantiy, 
but  a  regular  public  highway  was  afterwards  substituted  for  it,  and 
from  that  time,  being  fif\y  years  before  action  brought,  the  old  way 

1  •  1 
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field,  an  abandonaNnt  of  the  ancient  right  of  way,  if  any,  and  that  tbe 
owner  of  the  soil  over  which  tbe  way  passed  held  it  exempt  from  the 
public  right,  (whatever  the  extent  of  it  may  have  been),  that  had 
previously  burthened  it. — Leary  v.  Saunders  et  mi 17 

S.  SembU,  To  eoBstitute  a  public  highwi^  by  user,  there  must  be  an 
intention,  expreas  or  implied,  of  dedication  to  tbe  public  on  the  part 
of  the  owner  who  permits  such  user. — Ibid 17 

3*  There  may  be  a  public  highway  without  its  being  a  thoroughfare,  bat 
where  each  highway  is  claimed  by  dedication,  the  acts  or  declarations 
ie!ied  on  to  support  it  must  bo  clear  and  uneqaivooal,  with  manifest 
intention  to  dedMtt.^HmwUms  y.  Baker  ti  mi 419 

4.  Thora  is  a  difference  between  a  cml-de-me  in  the  city  and  one  in  the 
oounti7,mttch  stronger  acts  being  required  to  establish  a  public  high- 
way by  dedication  ia  tbe  latter  than  in  the  former. — Bid 419 

y  The  mera  acting  so  as  to  lead  persons  to  suppose  that  a  waj  is  dedioa- 
ted  does  not  amount  to  a  dedication,  if  there  be  an  agreement  wbieh 
explains  the  transaction.— iM 419 

QUO  WABBAJITO,  prmetiee  as  to 333 

See  CoBPoaATiON,  3. 

BSAIt  aSTATB  of  deoeased,  Uoensa  to  asU •  •  •    619 

S€eWiuL,$.  * 
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BBOEIPT.iiot  oondluiiTe •• 614 

See  Award. 

_^_  effect  of  in  de«d 407 

See  Deed,  2. 

BEOOGNIZAirCE,  estrefttinff 701 

See  Practice,  20. 

BEDSMFTION  of  mortgage 508 

See  MoRTQAQE.  2. 

BEDUOOra  DAMAGES 727 

See  Practice,  21. 

BEMAINDEB  limited  on  estates  tail 317 

See  £sTATKS  Tail. 

RBPIiEVIN. 

1.  Replevin  will  not  lie  for  logs  cut  by  defendants  on  lands  purchased  bj 
plaintiff  on  their  joint  account,  and  of  which  they  have  had  a  joint 
possession  which  has  not  been  regularly  terminated,  although 
the  deed  of  the  land  was  to  plaintiff  alone,  and  defendants  had  not 
paid  their  share  of  the  purchase  money,  according  to  the  agree- 
ment.—Freeman  T.  Harrington  et  al 352 

2.  Where  the  defendant  in  replevin  justifies  the  taking  as  a  distress  for 
rent,  the  alleged  tenancy  must  be  clearly  proved  precisely  as  laid  in 
his  avowry. — Ladds  v.  Elliott  et  al 703 

3.  Plaintiff,  who  was  the  owner  of  an  American  fishing  vessel,  enrolled 
at  the  port  of  Vinal  Haven,  in  the  State  of  Maine,  put  the  defendant 
in  possession  of  her  as  master,  for  a  fishing  voyage  from  that  port. 
The  shipping  articles  provided  that  the  defendant  and  the  crew  should 
be  paid  with,  and  interested  in  the  fish  to  be  caught  in  the  prosecution 
of  the  voyage,  in  certain  specified  proportions  thereof.  Plaintiff, 
becoming  dissatisfied  with  the  defendant,  through  an  agent  demanded 
possession  of  the  vessel  and  fish.  Defendant  replied:  ** There 
is  the  vessel  on  the  flats,  you  can  take  her ;  but  as  for  the  fish,  neither 
you  (the  agent)  nor  Lane  (plaintiff)  shall  have  it.  I  am  going  to 
sell  it  to  pay  myself  and  crew.'  Plaintiff  thereupon  brought  replevin 
for  both  vessel  and  fish.  Defendant  in  his  pleadings,  and  at  the  trial, 
insisted  on  a  right  to  retain  possession  of  the  vessel  from  the  date  of 
the  writ  (9th  October)  until  the  31st  December ,  when  the  fishing 
season  closed  for  the  year.    l*he  jury  found  for  the  plaintiff. 

Held :  First,  by  Johnston  E.  J.,  DodJ,  DesBarres,  tLudWUkitu,  JJ., 
(  Young  C.J.  dissenting),  that  there  must  be  a  new  trial. 
By  Young  C,  J.,  that  the  action  was  maintainable  for  both  vessel 
and  fish. 

By  DesBarres  J.,  that  it  was  maintainable  for  the  vessel,  bot  (bjDodd 
and  DesBarres  J  J.,)  not  for  the  fish,  the  parties  being  tenants  in 
4x>mmon  of  the  fish,  and  the  plaintiff  never  having  been  in  actaal 
possession  thereof. 

Secondly,  by  Young  G.  J.,  Dodd,  and  DesBarres  JJ.  (Jokiuton  &  J. 
and  Wukins  J.  dissenting),  that  section  171  of  oliap.   130,  Rtvsftd 
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Stalutet,  (second  seriee),  extended  the  common  law  remedy  as  regards 
the  action  of  replevin. 

By  Johnston  £.  J.  and  Wilkins  J.,  that  the  eaid  section  was  merely 
declaratory  of  the  common  law,  that  the  **  taking  **  mentioned 
therein  was,  therefore,  a  taking  against  the  will  of  the  owner,  and 
there  being  no  such  taking  in  this  case,  that  the  action  could  not  be 
maintained. — Lane  t.   Dorsay 575 

BEVOOATION 23 

See  Parol  License. 

BXTIiES    OF    OOITBT Wl 

See  General  Rules. 


SALVAGS. 

1.    In  awarding  salvage,  the  actual  salvors,  and  not  the  owners  of  the 

salving  vessel,  receive  the  largest  amount. — The  Alma* 789 

3.  Giving  advice  to  a  master  as  to  locality,  even  to  a  foreign  vessel,  Is  not 
a  salvage  service. —Au/ 789 

3.  Salvors  must  not  sleep  on  their  lien  on  the  property  saved.-  Ibid* . . .  789 

4.  Where  salvors,  who  have  a  claim  for  a  moderate  reward,  set  up  an  in- 
flamed and  exag|:erated  stetement  of  their  services,  their  claim  will 

be  wholly  disniseed,  and  themselves  condemned  in  ooste. — Ibid 789 

SCHOOL  BATE. 

Replevin  will  not  lie  against  a  constable  for  property  seized  by  him 
under  a  warrant  of  distress  for  the  non-payment  of  school  rates 
under  Revised  Statutes  (second  series)  ohap.  60,  sec.  lO^  although 
such  warrant  be  defective  in  not  reciting  that  the  collector  had  made 
the  oath  required  to  be  made  previous  to  the  issue  of  such  warrant, 
which  oath,  however,  had  in  fact  been  made. — McGregor  v.  Pat- 
ter$on 211 

By  Young  C.  J.  The  only  remedy  in  such  a  case  is  by  certiorari,  or  appeal 
to  the  Sessions.  A  school  rate  is  not  vitiated  by  the  exclusion  of 
female  ratable  inhabitanta  from  voting  against  the  rate. — Vfid 211 

SEAMEN'S  WAGES. 

A  Court  of  Vice  Admiralty  has  no  power  to  enforce  payment  of  seamen's 

wages  due  under  a  special  contract.  -City  of  Petersburg 814 

See  also  Speclil  Cohteact. 

SET  OFF. 

A  separate  debt  due  by  one  member  of  a  firm  in  his  individual  capacity 
cannot  be  set  off,  either  at  law  or  in  equity,  against  a  joint  debt  due 
to  the  firm,  unless  by  agreement  with  all  the  members  thereof. — 
Lordly  v.  BeckwUh 632 


sETTnra  aside  judgmevt 

See  Practice,  17. 


*This  role  is  now  largely  modified.— Rar 
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FIiSAS • 710,     784 

See  Practick,  22,  23. 

VERDICT. 452,    542,    717 

See  Practice,  24, 25,  26. 

BXTTUBMSNT,  deed  of 5^ 

See  Trust  Fcnds. 

SHBIiLSY'S  OASB,  rule  in 247 

See  Will,  3. 

SFSGIAIj  OONTBAOT  for  leunen't  wacM,  what  oonstitatea ;  (Mumot  b« 
enforced  in  Vice  Admiralty  Ck)urt. 

Two  out  of  three  promovents  shipped  at  Bermuda  on  board  the  ship 
libelled,  a  blockade  runner,  for  the  round  voyaj^  from  Bermuda  to 
Wilmin^on^  Norik  Carolina,  and  thence  to  Halifax,  Nova  Sooda, 
The  remaining  proniovent  shipped  at  Wilmin^n  in  room  of  one  of  the 
others.  No  ship's  articles  were  signed,  but  there  was  evidence  to 
show  that  the  master  had  contracted  to  pay  to  each  of  tlie  promoTeots 
certain  specified  suras,  in  three  equal  instalments.  The  contract 
was  absolute  as  to  two  of  the  instalments,  and  as  to  the  third,  there 
was  m  condition  that  it  was  to  be  paid  onlj  if  the  claimants*  conduct 
were  satisfactory. 

Held:  1.  That  this  was  not  an  ordinary  engagement  for  seamen's 
wages,  but  a  special  contract. 

2.  That  previous  to  the  Admiralty  Court  Act  of  1861,  24  Vic.,  ch. 
10,  the  High  Court  of  Admiralty  had  no  jurisdiction  orer  each 
contracts. 

3.  That  this  Act  did  not  extend  to  the  Vice  Admiralty  Courts,  nor 
were  the  provisions  respecting  special  contracts,  embraced  in  its 
tenth  section,  extended  to  those  CuurU  by  the  Act  of  1863, 26  Fk., 
ch.  24,  sec.  10. 

4.  That,  although  the  Commission  formerly  issued  to  the  Vice 
Admiralty  Judge  empowered  him  *'  to  bear  and  determine  all  oanses 
mcoording  to  the  civil  and  maritime  laws  and  customs  of  our  Ili^h 
Court  of  Admiralty  of  England,''^  yet  this  power,  like  some  others 
assumed  to  be  bestowed  by  the  CommisHton,  is  frequently  inoperative, 
and  that,  therefore,  this  Court  has  no  jurisdiction  in  cases  like  the 
present. 

Held,  also :  That,  although  the  respondents  were  bonnd  to  have  oljected 
to  tlie  jurisdiction  in  limine,  by  appearing  under  protest,  still,  that, 
where  the  Court  is  of  opinion  that  it  has  no  jurisdiction,  it  will  not 
only  entertain  the  objection  at  the  hearing,  but  is  bonnd  itself  to 
raise  it.— 7^  City  ofPeUrtburg 814 

SPKOOnO  PSBVORMAVCB. 

T.,  by  written  contract,  agreed  to  sell  to  D.  a  frrm  for  £200,  but  sobse- 
qoently  refused  to  execute  the  deed.  D.  KMroagbt  a  suit  for  spcciiSc 
performance,  to  which  7.  pleaded  several  pleas,  attacking  the  agree- 
ment on  various  grounds,  but  raising  no  distinct  issae  of  circomven- 
tion  or  fraud,  though  by  way  of  recital  to  his  fifth  plea  he  stated  that 
he  bad  been  overreache'i,  and  that  D.  had  by  nndoe  advantage  eodea-  - 
vored  to  obtain  hia  property  for  an  inadequate  eonridoiutloii.    Tbe 
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jury  found  that  7.  wae  not  incapable  of  makinc  a  proTident  bargain 
thot  the  aj^reement  was  duly  explained  to  him,  at,  or  beftre  its 

execution — that  D.  did  not  depreciate  the  value  of  the  farm  to  him, 

knowing  it  to  lie  of  greater  value  than  the  amount  of  the  purchase 

uoDcy ;  but  they  also  found  the  value  of  the  farm  to  be  £250,  and 

that  D.  had  enjoined  on  T.  secrecy  as  to  the  bargain. 
Held :   by  Youn^  G.  J.  Dodd,  DesBarres,  and    Wilkins  JJ.   (Bliss  J. 

diAJentin;;),  that  D,  was  entitled  to  a  decree  for  specifio  performance. 
By  BUst  J.    That  he  should  rattier  be  left  to  his  remedy  by  action  for 

damages  for  breach  of  the  contract. — Dodge  v.  Turner 1 

STEAMING,   unlawful  rata  of 772 

Set  CoLUSioN. 

BXJBFENBION  FBOM  PBACTIOS  • 654 

Set  Contempt  of  Court. 

TENANCY  AT  INCBBA8SD  BBNT,  when  it  eanoot  be  Implied. 

The  ftillowing  written  notiue  was  served  on  a  tenant  on  the  1st 
February,  186i:  ^' Dartmouth,  F^.  1,  1864.  Airs  L,  will  please 
take  notice  that  the  rent  of  the  house  she  now  occupies  will  be 
twenty-five  pounds  per  annum,  commencing  May  1,  1864.  Respect- 
fully, P.  jP.*'  The  tenant  had  previously  paid  a  rent  of  £30  a  year 
fur  the  house.  At  the  time  the  tenant  was  served  with  this  notice, 
she  said  that  she  would  not  p'^y  that  rent,  that  she  would  give  up 
the  house.  The  landlord  subsequently  told  her  that  it  she  would 
not  keep  the  house  it  was  let,  to  which  she  replied  that  she  certainly 
would  not  keep  it* 

The  fact  of  the  tenant  remaining  in  the  houM  after  receiving  such 
notice,  does  not  prove  a  tenancy  at  the  increased  rent,  although  she 
stated  while  she  so  remained,  and  admitted  by  one  of  her  pleas  and  at 
the  trial,  that  she  actually  occupied  half  tlie  honte,  under  an  aUeged 
agreement  to  pay  half  the  increased  rent,  which  agreement,  however, 

the  jury  found  not  to  be  proved. — Ladds  v.  ElHott  et  al 703 

iSee  Notice  to  Quit. 

TENANTS  IN  OOICMON 352 

Seb  Rkpucvin,  1. 

TITUB  to  wrecked  Teasel 444 

See  WascKin  Tissxl,  3. 

TBEA8UBY  NOTES •    486 

See    CURRKNCY. 

TBE8FASS  to  dwelling  house*  what  oonatitates. 

In  an  action  for  trespass  to  pbintifT's  dwelling  house,  defendant  admitted 
that  plaintiff  at  his  (plaintiff's)  own  door  had  told  him  he  did  not 
want  to  hear  him,  and  had  closed  the  door,  and  that  he  (defendant) 
had  theo  said  that  he  should  hear  him,  and  bad  gone  immediately  to 
plaln4iff*s  window,  and  there  struck  on  the  sill  foraboat  fiveminntsa. 
Several  witnesset  teetified  that  defendant  had  ttmck  the  tifl  in  a 
violent  manner,  and  had  used,  while  to  d<^ng,  violent  and  abyaiva 
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language  towards  plaintiff,  alarming  the  inmates  of  the  plaintiff  *a 
house. 
Held :  That  a  trespass  had  been  proved  which  entitled  the  plaintiff  to 
some  damages,  and  the  jury  having  found  for  the  defendant,  the  Court 
set  the  verdict  aside,  aad  ordered  a  new  trial. — Cunningham  v. 
Hadley 530 

TRTATi,  notice  of  . 540 

See  Practick,  19. 

TRUSTEE,  duty  of 383 

See  Practice,  16. 

•JBXJST  FUNDS. 

Trust  funds  settled  on  a  married  woman,  for  the  benefit  of  herself  and 
children,  were  expended  bj  her  and  her  husband  contrary  to  the  pro- 
visions of  the  deed  of  settlement.  The  husband  aftervrards  repcMd  to 
the  trustee,  out  of  his  own  earnings,  the  amount  so  expended,  but 
while  repaying  it  be  said  to  the  trustee  that  he  wished  to  mak«  his 
wife  a  present  of  a  horse  and  waggon.  The  amount  so  repaid  was 
drawn  by  the  husband  a  day  or  two  afterwards  oat  of  the  bank,  on  a 
cheque  given  him  by  the  trustee,  and  a  horse  and  waggon  bought 
with  part  of  the  money.  The  articles  were  used  by  the  wife,  and  also 
by  the  husband,  (who  was  a  physician) ,  in  his  practice.  One  witnese 
said  that  tbe  horse  and  vraggon  wore  placed  in  his  charge  by  the  wife, 
with  instructions  not  to  give  them  to  her  husband  without  her  orders, 
which  instructions  he  (witness)  said  he  obeyed. 
Held:  That  the  horse  and  waggon  were  not  trust  property,  bat  the 
property  of  the  husband,  and  could  bo  taken  on  an  execution  against 
bim  -^Gilpin  v.  Sawytr 534 

USAGE  OF  TRADE. 

1 .  Where  a  cargo  insured  '*at  and  from  Arichat  to  Halifax'^  was  shipped 
at  Petit  de  Grot,  a  port  nearer  to  Halifax,  and  distant  nine  mi  lee 
from  Arichat  by  water,  and  one  and  a  half  mile  by  land,  and  which 
by  the  usage  of  trade  in  Richmond^  the  county  wherein  both  ports  are 
situate,  appeared  to  be  generally  considered  and  treated  by  merchants 
there,  and  by  the  masters  of  coasting  vessels  in  Isle  Madame,  the 
large  island  wherein  said  ports  are  situate,  and  also  partly  by  mer- 
chants in  Halifax,  as  one  and  the  same  port  with  Arichat;  the  Custom 
House  for  both  ports  was  at  Arichat,  and  the  vessel  and  cargo  were 
lost  shortly  after  the  vessel  left  Petit  de  Grat, 

Held :  That  this  usage  did  not  bind  underwriters  unless  known  to,  or 
acquiesced  in  by  them;  and  no  evidence  of  such  knowledge  or 
acquiescence  having  been  given,  that  the  policy  never  attached,  and 
the  underwriters,  therefore,  were  not  liable. — Henntssy  t.  New  Y»rk 
Mutual  Marine  Insurance  Company 259 

2.  Usage  must  be  proved  by  instances,  and  not  by  the  opmion  of  wit- 
neeBes.—Ibid 259 

See  Also  Interest. 

VEBDIOT  ecainst  charge  and  unoontradioted  etridenoe*  •••••••   912,    727 

See  Practice,  25,  21. 


IMMfiJL  XXUl 

VIUJI  ATfUTRAIiTT'  COXTBTO,  powtn  of*<*-*^----^« 814 

iSee  Spicial  Conxract. 

JUDGB,  oonatmotioai  of  Siis  oomminion 814 

Stei^fEOlAL  CONTKACT. 

VOUTNTABarOOmTETANCnB 75a 

•See  JLllbqi»  FR3K7i>rLm  G^nyxtance. 


M.,  by  will  made  in  1819,  devised  certain  iands  on  tnist  **yhr  the 
benefit    of  a    Protestant    Orthodox  Jfinister,    duly    auihotizid,  at 
alao  for  the  building  Uiereon, «  beuse  ior  the  pubiio  worship  of 
Almighty  God,  a  parsonage  hoa8e,a  school  bouse,  and  burying  ground 
Cor  the  use  of  the  inhabitants  of  4;he  Wiestem  part  of  the  township  of 
ComwaUis,  whenever  there  mi^^  bo  a  sufficient  number  onited  in  the 
j>romotion  of  the  public  worship  of  God  in  that  quarter." 
There  waa  not  in  1819,  nor  up  to -the  time  of  Jif.*«4eath,  any  Presby* 
4erian  Church,  or  Protestant  Church  of  any  kind  in  Wut  Cornwalhs^ 
»but  the  roemlwrs  of  the  Pieel^yteniin  Church  residing  there  oom- 
muned  with  the  Ppesbyterian  Chuich  m  BagfComwattis,  and/*., 
the  Minister  of  ihe  latter  Chuvch,  occasionally  officiated  in  FFet/ 
'CornwallU, 

M,  died  in  1834,  and  from  the  year  1800  to  tlie  Inme  of  his  death,  was  > 
■%n  elder  of  the  Church  of  jP.,  who  was  a  Minisler  of  the  Charcl». 
of  Scotland, 

The  plaintiff,  who  was  a  Minister  of  the  Aelenned  Presbyterian>« 
Church,  and  the  first  Prert>yteri8n  Minister  that  was  settled  ancL  bad 
«   oongregation  \m   WeM    ComwoUh^  claimed  ihe   benefit  ofiither 


The  trusleee  ef  itfl,  bad  declared  Che  land  4o  be  Md  for  the  nstio&tber 

free  Church  of  Sootland,  now  l»¥ing  a  msident  minister  mnWesii- 

^CamwidHi^  and  claiming  tVe  land^as  rightfaUjr  belonging  to  them. 

dt  appeared  that  aooerding  <to  theiprinoip[ee>el  the  Reformed  •I'rtsbjPi; 

terian  Church,  a  member  of  that  Church  oaold  hot  oonsialaQtlj|..holdi 

«  oiric  office  under  goTemment,  er  be  a  magistrate. 

No  such  prinoiples  were  held  either  by  tlie  EstablishedsOfaDveh  of 

JSeotland  er  the  ^ree  Church  of  Scotland,  and  M,  had  bcen^  for  many 

jcars  preyious  to,  aad^it  the  time  of  his«deoease,  a  magiatrate  and  a 

Migor  In  the  Militis. 

It  further  appeared  that  the  plaintiff  ^iould  not  commune  with 

onem'bev  of  the  *Chufch  of  'Sttftland, 

Beld :  That,  in  order  4o  ascertain  the  IntentioDs  of  Af^  Ihe  Conrt  waa       i 

"bound  to  conrider  all  the  oircumstsnoea^arrounding  him  at  the  tiiiie-  • 

the  will  was  made,  and  that,  iuTiew  of  these  circumslanoas,  |Uid:(sC; 

other  clauses  in  the  wSl,  the  fflaintlffwtas  not  entitM  to  thOobcq^l  ■ 

oftbedeviae. — Sommeroille  r,  Marian  el  al. »^.... «..*..^..«  5f 

9.    A  testator  bequeathed  a  oertain^nm  «f  mon^  to  lia  wife^wjiioh  h» 
ratted  he  supposed  to  be  oo^^tfaird  of  4lie  worth  oi  hia  Pfopertj^yier 
iha^ymsnt  of  his  4ebls  and  neosraay  mrpenMn, ,  Bj  snbaaqnaat 
110 
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claases  he  devised  a  lot  of  land  to  one  of  his  children,  and  bequeathed 
Bpeciiic  sums  to  others  of  his  children,  and  to  Mb  brother,  these  6um& 
amounting  in  the  whole,  together  with  the  value  of  the  lot  of  land,  to 
the  remaining  two-thirds  of  his  estimated  value  of  his  property.  In  a 
further  clause  he  said :  **  If,  alter  paying  my  debts  and  necessary 
expenses,  there  should  be  a  greater  sum  than  I  have  counted  on  or 
conveyed,  my  wife,  with  each  and  every  of  the  heirs,  shall  par- 
ticipate in  or  receive  of  said  sum  in  the  same  proportion  as  I  have 
already  allotted  to  them ;  and,  if  there  should  not  be  a  sufficient  sum 
to  pay  the  sums  conveyed  or  allotted  to  each  heir,  each  and  every 
heir  shall  sustain  a  loss  in  proportion  to  the  sum  already  allotted  Uy 
them." 

The  estate  yielded  a  much  less  sum  than  waB  estimated  by  testator. 
Beld:  That  the  widow  was  not  included  in  the  word  **  heirs,"  and 
that,  therefore,  her  legacy  should  not  abate ;  that  the  testator's  bro- 
ther was  BO  included ;  and  that,  after  the  payment  in  full  of  the 
specific  legacy  to  the  widow,  all  the  other  legacies  should  abate  pru- 
portionally. — In  re  Estate  of  Woodworth 101 

3.  Where  a  testator  devised  lands  to  his  son  R,  "  for  and  during  his 
natural  life  time,  then  to  devolve  to  his  eldest  child  lawfully  begotten 
in  a  line  of  succession  for  ever,*' 

Held :  That  the  rule  in  Shelley's  ease  did  not  apply,  and  that  R.  took 
only  an  estate  for  life. — McKay  et  oi.,  v.  Annand 247 

4.  Two  of  the  subscribing  witnesses  to  a  will  nearly  thirty  years  old,  and 
supposed  to  have  been  lost,  could  not  remember  that  they  had  wit- 
nessed its  execution,  but  one  of  them  said  that  he  believed  he  signed 
it,  and  both  admitted  ihat  it  might  have  been  signed  by  them  and  the 
other  subscribing  witness  without  their  recollecting  it.  The  will 
itself  was  found  near  the  close  of  the  trial,  after  theeie  witnesses  had 
been  examined,  and  it  purported  to  be  signed  by  these  witnefiees  and 
another.  Another  witness  on  the  trial,  but  not  a  subscribing  witness 
to  the  will,  swore  that  it  was  executed  by  the  testator,  she  believed, 
in  the  presence  of  ther  three  subscribing  witnesses,  and  that  she  had 
seen  them  sign  their  names  to  it  as  such. 

Held,  (the  Court  having  all  the  powers  of  a  jury  under  special  verdict,) 
that  the  will  was  sufficiently  proved. — McDonald  et  al  v,  McKinnon 
etal 527 

5.  A  testator  devised  his  real  estate  to  his  wife,  "in  I  rust  to  sell  and 
dispose  of  the  same,  at  such  times,  and  in  such  manner,  and  in  such 
portions,  as  she  might  deem  suitable  and  prudent,  and  to  invest  the 
proceeds  arising  from  such  sale  in  some  safe  and  profitable  security, 
and  to  apply  the  proceeds  aribing  from  such  investments  in  the  support 
and  maintenance  of  herself,  and  in  the  support,  educat  on,  and  main- 
tenance of  such  of  his  children  as  should  be  under  age  at  the  time  of 
his.deuh,  and  until  such  sale  to  receive,  take,  and  enjoy,  the  rents 
and  profits  arising  from  such  real  estate,  during  the  term  of  her 
natural  life,  and  to  apply  the  saine  as  above  directed.*' 

By  a  subsequent  clause  he  devised  and  bequeathed,  from  and  afler  the 
dMth  of  his  wifb,  all  his  real  and  personal  estate,  and  the  moiwyB  to 
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inyested  as  aforesaid,  to  and  amongst  his  sons,  of  whom  M.  was  one, 

their  heirs  and  assigns,  share  and  share  alike. 

M,  died  intestate,  his  mother  was  appointed  administratrix  of  hisestate, 

and  application  was  made  to  the  Court  of  Probate  by  the  assignees  of 

certain  of  his  judgment  creditors,  (his  personal  estate  being  sworn  to 

bs  insufficient  for  the  payment  of  his  debts),  for  license  under  sections 

13  and  17  of  the  Probate  Act,  {Revised  Statutes,  second  series,  chap. 

130),  to  sell  his  interest  in  the  real  estate  of  the  testator. 

Held  :  Fint^  by,  Young  C.  J.,  Dodd,  and  DesBarres  JJ,  (  Wilkins  J. 

dissenting) ,  that  the  wife  of  the  testator  took  an  estate  for  life  only, 

with  a  contingent  remainder  in  fee  to  his  sons. 

By  Wilkins  J.,  That  the  wife  took  an  estate  in  fee. 

Secondly,  hy  Young  G.  J.  and  Dodd  J.,  that  the  granting  of  a  license 

for  the  sale  of  real  estate  under  Revised  Statutes  (second  series), 

chap.  130,  sec.  13  and  17,  is  discretionary  with  the  Court  of  Probate, 

and  that  that  discretion  was  rightly  exercised  in  the  present  Instanoe 

by  the  refusal  of  such  license. 

By  DesBarres  and  Wilkint  J  J.,  that  the  Court  of  Probate  bad  no 

power  whatever  to  grant  such  license. — In  the  Estate  of  Michael 

O'Sullhan 549 

WITNESSES,  fees  of 723 

See  PaACTiCE,  13. 

WBEOKED  VESSEIi. 

1.  Moral  necessity  is  sufficient  to  justify  a  master  in  selling  a  ship- 
wrecked vessel,  and  the  existence  of  such  necessity  is  a  question  of 
fact  for  the  jury. — Orange  et  al  t.  McKay 444 

2.  It  is  not  absolutely  necessary  in  such  a  case  that  there  should  be  a  sur- 
vey of  the  vessel  before  the  sale,  nor  that  such  sale  should  be  by 
auction,  though  both,  where  they  can  bo  had,  are  prudent  and  proper 
steps. — Ibid 444 

3.  The  title  to  a  shipwrecked  vessel  can  be  transferred  without  bill  of 
sale.— ilWrf ••••....  444 

WBIT,  amendment  of • 408,    148 

See  Ambjidmkmt  or  Writ.    Practicb,  5,  6. 
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